
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

JACKSON DIVISION 
 

MISSISSIPPI ADMINISTRATIVE SERVICE, INC.,                                    PLAINTIFF 
 
v.                          NO. 3:14-cv-00036-CWR-FKB 
 
MISSISSIPPI BAND OF CHOCTAW INDIANS,  
ET AL.,                 DEFENDANTS 
 

 
REPLY IN SUPPORT OF TRIBAL DEFENDANTS’ MOTION TO DI SMISS 

 
 

 None of the arguments Plaintiff Mississippi Administrative Services, Inc. (“MAS”) has 

set out for why it has no duty to exhaust tribal remedies on its contract claims against defendants 

(hereinafter the “Tribal Defendants”) establish any grounds relieving MAS of that duty  

I. MAS’ Duty to Exhaust Tribal Remedies is Clear. 

 As set forth in Tribal Defendants’ initial brief in support of their motion to dismiss 

(Docket #4), MAS must exhaust tribal remedies if there is “colorable” tribal court jurisdiction 

under either under the normal Montana test,1 or under the easier to apply subset thereof grounded 

in Williams v. Lee, 358 U.S. 217 (1959), which is applicable here. Contrary to some implications 

in MAS’ brief, it is not necessary for this court to actually decide whether or not there is, in fact, 

tribal court jurisdiction. Instead, it is the tribal court that gets to make the initial determination on 

that jurisdictional issue. Bank One, N.A. v. Lewis, 144 F.Supp.2d 640, 642-43 (S.D. Miss. 2001), 

aff’d sub nom Bank One v. Shumake, 281 F.3d 507 (5th Cir. 2002), r’hrg en banc den’d 34 Fed. 

Appx. 965 (5th Cir. 2002), cert. denied, 537 U.S. 818 (2002). See Tribal Defendants Memo, 

Docket #4, pp. 7-8. 

                                                 
1 In Montana v. United States, 450 U.S. 544 (1981). See, Tribal Def. Memo, Docket #4, p.10. 
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 The existence of “Colorable” jurisdiction in the tribal court, and thus the duty to exhaust, 

is evident here because the alleged contracts sued upon entail delivery of MAS’ services to tribal 

employees in implementation of the Tribe’s employee benefits plan and provision of related 

insurance products and services to its employees on the reservation. See also, ¶ 3 of MAS’ 

Motion to Remand (Docket # 11, p.2). Thus, the subject of the alleged contracts was integrally 

tied to the Tribe’s on-reservation governmental and business operations and the Tribe’s decision 

to terminate the Tribe’s health benefit plan and to stop using MAS services occurred on the 

reservation. Exhibits A, B and C to Complaint (Docket #3-1; also at Docket #2, pp. 15-30); 

Carleton Affidavit (Docket #3-2). These facts—especially the Tribal Defendants’ on-reservation 

actions and decisions to cease using MAS’ services (the very actions which gave rise to MAS’ 

claims)—clearly establish more than adequate grounds supporting the exercise of tribal court 

jurisdiction under the controlling federal law. This by itself makes clear MAS’ duty to exhaust its 

tribal remedies.2 

 Further, tribal court jurisdiction is even more certain here because the Tribe and other 

tribal entities are the defendants and not the plaintiff. It is well-settled by the Supreme Court that 

such lawsuits do not require the full, more rigorous test required by Montana when, unlike here, 

the tribal entities are the plaintiffs; instead, by definition, there is tribal court jurisdiction. 

Montana, 520 U.S. at 565-66 (listing Williams v. Lee as an example of a case where tribal 

jurisdiction was clear); Strate v. A-1 Contractors, 520 U.S. 438, 457 (1997) (construing 

                                                 
2 MAS’ effort to evade its duty to exhaust on the contract provision stating that disputes are to be adjudicated in a 
court of competent jurisdiction in Hinds County, Mississippi, discussed infra at Section II.D, fail in part because the 
duty to exhaust tribal remedies—is a mandatory duty rooted in the federal policy of furthering tribal self-
determination (see Tribal Def. Memo, pp. 7-8). It is not waivable by tribal agreement. Three Affiliated Tribes v. 
Wold Engineering, 476 U.S. 877, 890 (1986) (reaffirming Williams v. Lee rule as necessary instrument to further 
“Congress’ jealous regard for Indian self-governance”); Smith v. Moffett, 947 F.2d 442, 445 (10th Cir.1991) (“The 
requirement of the exhaustion of tribal remedies” is not “a mere defense to be raised or waived by the parties.”); 
Navajo Nation v. Intermountain Steel Buildings, Inc., 42 F.Supp.2d 1222 (D.N.M. 1999) (Navajo Nation could not 
by contract waive non-Indian party’s duty to exhaust tribal remedies even though Navajo Nation was federal court 
plaintiff and “all the parties to this action seek to maintain federal court jurisdiction”). 
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Montana’s reference to Williams v. Lee as “declaring tribal jurisdiction exclusive over a lawsuit 

arising out of an on-reservation sales transaction between non-member plaintiff and member 

defendants”); Nevada v. Hicks, 533 U.S. 353, 357, n.2 (2001) (noting that court typically found 

tribal court jurisdiction with claims “brought against tribal defendants”).  

 In short, since MAS is a non-Indian plaintiff suing Tribal Defendants on claims grounded 

in MAS’ contractual (i.e., consensual) relationship with tribal entities to deliver services to the 

Tribe and its employees on the reservation, and it was the Tribe’s actions on the reservation that 

terminated the relationship, tribal court jurisdiction is not just “colorable,” it is well-settled. See 

Phillip Morris USA, Inc. v. King Mountain Tobacco Co., 569 F.3d 932, 941, 945 and n.2 (9th 

Cir. 2009) (“Montana analysis is controlling in tribal jurisdiction cases, with party alignment in 

the tribal court action as the most important factor to be weighed in determining the application 

of Montana’s rule”). 

II. MAS’ Attempts to Evade Tribal Court Jurisdictio n and its Duties to Exhaust Tribal 
Remedies Fail. 

 
 MAS seeks to evade tribal court jurisdiction and its duty to exhaust tribal remedies in 

several ways. But as shown below, none are persuasive. 

A. MAS’ Arguments as to Lack of Regulatory Authority 

 MAS seeks to avoid its exhaustion obligation by arguing that the tribal court has no 

jurisdiction under Montana because this case does not involve an exercise of the Tribe’s 

regulatory authority over non-Indians. (See MAS memo, p. 16.). MAS is simply wrong.  

Under Montana (and Williams v. Lee), the Tribe’s adjudicatory authority over non-

Indians, though not unlimited, is at least as broad as its regulatory authority under Montana. 

Attorney’s Process and Investigation Services v. Sac & Fox Tribe of the Mississippi in Iowa, 609 

F.3d 927, 936, n.5 (8th Cir. 2010) (“If the Tribe possesses the authority to regulate the non-
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member’s activity at issue in the case, then ‘civil jurisdiction over disputes arising out of such 

activities presumptively lies in the tribal courts’”) (internal citations omitted).To the extent a 

tribe has the regulatory authority to legislate as to a particular subject matter, such as contracts or 

other consensual relationships between the tribe and nonmembers,3 its courts have the 

adjudicatory authority to decide disputes arising from those contracts or consensual relationships. 

By definition, such suits always satisfy the Montana “nexus” requirement. See Dolgencorp, Inc. 

v. Mississippi Band of Choctaw Indians, 732 F.3d 409 (5th Cir. 2013) (tribal court had 

jurisdiction to adjudicate tort claim against non-Indian party derivative of tribal youth 

opportunity program because tribe had authority to regulate how that program was conducted on 

the reservation).  

Here, the Tribe clearly has the regulatory authority to establish the law governing 

contracts, obligations and defenses to suits filed against tribal defendants for non-payment of 

amounts claimed due under alleged contracts for delivery of services by non-Indian company to 

tribal employees under the Tribe’s employee benefit plan—services which the Tribal Defendants 

chose (by their actions on the reservation) to cease using. This law-making authority stems from 

the Williams v. Lee holding that Indian tribes have “the right to make their own laws and be ruled 

by them” on their reservations, even when those laws affect non-Indians. Williams v. Lee, supra 

at 271. Thus, MAS’ contention (MAS Memo, p. 16) that the Tribal Court has no Montana 

jurisdiction because this case does not involve an exercise of the Tribe’s regulatory authority 

over non-Indians is clearly erroneous.  

B. MAS’ Arguments About Where Payments Arrived 
 

                                                 
3 See Montana, 450 U.S. at 565 (“tribe may regulate, through taxation, licensing, or other means, the activities of 
nonmembers who enter into consensual relationships with the tribe or its members, through commercial dealing, 
contracts, leases, or other arrangements”). 
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MAS also argues (MAS Memo, pp. 8-11) that the rule of Williams v. Lee, supra, is not 

applicable here because the tribal conduct which gives rise to its cause of action for breach of 

contract is the failure of the tribe’s contract payments to arrive at its offices at some off-

reservation location. MAS is again mistaken. Where, as here, the conduct of the Tribe (to stop 

using MAS’ services) occurs on its Indian reservation lands in a non-Pub. L. 83-280 state4 and 

that on-reservation tribal conduct is the trigger giving rise to a claim against the tribal defendant, 

those facts invoke the superseding jurisdictional rule that states have no jurisdiction to impose 

any kind of consequences upon the tribal party based on that on-reservation conduct and that 

such suits must be heard (if at all) in the tribal courts.  

 Further, this rule of Williams v. Lee is not limited (as urged by MAS) to factual scenarios 

where a non-Indian plaintiff was located on the reservation when the transaction or breach 

occurred. (See MAS Memo, p. 13, fn. 32.) Instead, overwhelming case law affirms tribal court 

jurisdiction (and bars state court adjudication) of any claim which seeks to hold a tribal party to 

account in any way for actions it has taken on its reservation lands—including actions taken on 

the reservation to cease using a contractor or to stop making contract payments—even if the 

payments due under those contracts were due at an off-reservation location to a non-Indian party 

plaintiff. Luckerman v. Narragansett Indian Tribe, 2013 WL 4616084 (D.R.I.) (attorney suing 

tribe for unpaid legal bills required to exhaust tribal remedies, since cause of action was deemed 

to arise on-reservation re Williams v. Lee rule, notwithstanding that contract waived the tribe’s 

sovereign immunity, plaintiff’s activities mostly took place off-reservation and the tribe’s 

payments were due at his off-reservation offices); Tohono O’Odham Nation v. Schwartz, 837 

F.Supp. 1024, 1026-29 (D. Ariz. 1993) (federal court enjoined state court from exercising 

                                                 
4 MAS concedes Mississippi has not acquired civil jurisdiction over the Tribe or its members for their actions on 
Choctaw Indian Reservation lands per Pub. L. 83-280 (MAS Memo, p. 15) (“…Mississippi has not acted to obtain 
jurisdiction over the tribe pursuant to federal law. Mississippi cannot unilaterally obtain jurisdiction.”). 
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jurisdiction over off-reservation contractor’s suit for breach of contract against tribal defendant 

seeking to recover money claimed due; tribal defendants’ decision to withhold payment was on-

reservation conduct; contractor’s cause of action thus arose on-reservation for purposes of 

Williams v. Lee rule); Fine Consulting, Inc. v. Rivera, 915 F.Supp.2d 1212, 1224-25 (D.N.M. 

2013) (tribal parties’ decision to terminate plaintiff’s contracts was an “event giving rise to the 

cause of action [which] occurred within the reservation”; hence, tribal court would have 

colorable jurisdiction under Montana and Williams v. Lee over contractor’s claims if filed there 

and exhaustion of tribal remedies was required); BALYEAT LAW, PC v. Pettit, 967 P.2d 398 

(Mont. 1998) (under Williams v. Lee, state court could not exercise jurisdiction over suit against 

Indian spouse of non-Indian patient to collect payments claimed due under state law for medical 

bills incurred on or off reservation, even for payments due at off-reservation location). Likewise, 

the place of the non-Indian party’s contract performance and the place of contract formation—

whether on or off reservation—do not alter the Williams v. Lee rule or its bar to the exercise of 

state court jurisdiction in any state court actions in which the tribal party is named as a party 

defendant. Id. 

C. MAS’ Arguments as to the Forum Selection Provision of the Contract 

 MAS argues that the forum selection provision in the MAS contract requires all disputes 

to be resolved in state court in Hinds County, Mississippi, and thus bars tribal court jurisdiction.  

(See MAS memo, p. 8.)  This argument ignores the rule of Kennerly v. District Court of 

Montana, 400 U.S. 423 (1971), and the language of the forum selection provision itself. 

 The forum selection provision upon which MAS relies states: 

“GOVERNING LAW 
 
This Agreement is entered into and shall be governed by, and construed in 
accordance with, the laws of the State of Mississippi, and any dispute shall be 
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adjudicated by a court of competent jurisdiction in Jackson, Hinds County, 
Mississippi unless such laws are pre-empted by applicable federal laws or 
jurisdiction.” (Emphasis added). 
 

See page 4, Exhibit “A.” (Docket #2, p. 12 (¶24)). 
 
 This forum selection provision (even assuming the validity of the MAS contracts, which 

the Tribal Defendants deny)5 does not defeat tribal court jurisdiction.  No tribal or private party 

action can override or supersede the Williams v. Lee jurisdictional bar and confer jurisdiction 

over such cases upon a state court without action of the state legislature; and, after the 1990 

amendments to P.L. 83-280, without a referendum of the tribal membership, neither of which has 

occurred. See, P.L. 90-284, construed in Kennerly, supra.6  

The case of Doe v. Santa Clara Pueblo, 141 N.M. 269, 154 P.3d 644 (N.M.2007), and a 

subsequent federal court ruling with respect to the case, illustrate compelling the strength of 

Williams v. Lee and Kennerly. In Doe, the New Mexico Supreme Court ruled (1) that tribes 

cannot by agreement change the Williams v. Lee jurisdictional bar to exercise of state court 

jurisdiction over claims arising from their on-reservation conduct except as authorized by 

Congress; (2) that Kennerly stands for the proposition “that when Congress sets forth requisite 

steps to implement jurisdiction shifting, then the state and tribe must adhere strictly to those 

                                                 
5 It is undisputed that MAS in the past provided the services it claims and that the Tribe paid for those services on 
the terms set out in the several contract documents MAS has sued upon; and, Tribal Defendants do not dispute that 
those services and payments were legitimate under tribal law as they occurred. The tribal law question raised by the 
MAS suit is whether those contract documents give rise to enforceable contract obligations for the future once the 
Tribe decided to stop using MAS services. This question arises both from the absence of any evidence of tribal 
council approval as required by Article VIII, Sec.1(a) of the Tribe’s Constitution and by the absence of an express 
waiver of the Tribe’s sovereign immunity to permit a money damage remedy as sought by MAS. Kiowa Tribe v. 
Manufacturing Technologies, 523 U.S. 751 (1998); § 1-5-4, Choctaw Tribal Code, reaffirms the Tribe’s sovereign 
immunity defense unless expressly waived by the Tribal Council. 
6 MAS argues that “Federal law will allow a tribe to select a governing law of a dispute as well as a forum outside of 
a tribal court and have the dispute resolved [in] that forum.” (MAS Memo, p. 15). It is true that a tribe can agree to a 
private dispute resolution forum, e.g., arbitration; and, can agree to borrow state law as the rule of decision for a 
contract dispute. The Tribe can also agree to have any resultant arbitration award enforced in the court having 
jurisdiction over the location of the arbitration. But, Williams v. Lee and Kennerly, supra, prevent a tribal party from 
consenting to a state court forum in a non-P.L. 83-280 state, in circumstances involving claims against it based on 
actions it took on its reservation lands. Only a “Governing Act of Congress” can subject reservation Indians and 
their tribes to state court adjudication of claims arising from their on-reservation conduct. 
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requirements;” (3) that the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2701 et seq. 

was a “Governing Act of Congress” which authorized such “jurisdiction shifting” where the 

IGRA limitations on such jurisdictional change (requiring that the suit involve claims relating to 

the regulation of gaming) were satisfied; but then held (4) that the jurisdictional shifting 

provision in the state-tribal gaming compact in New Mexico regarding casino patron tort suits 

satisfied those IGRA requirements. Later, however, in Pueblo of Santa Ana v. Nash, 2013 WL 

5366403, at *9-*10 (D.N.M. Sept. 25, 2013) the federal court rejected step (4) in the Doe court’s 

analysis as applied to sustain state court jurisdiction over a patron tort suit involving a different 

Pueblo’s casino and enjoined further state court proceedings in that case, ruling that the state-

tribal agreement allowing patron tort suits arising at tribal casinos was not authorized by the 

IGRA and state court jurisdiction was preempted by Williams v. Lee.).  

Further, no interpretation of state law can overcome the Williams v. Lee rule by artful or 

technical analysis that seeks to treat a tribal action occurring on its reservation as if it were an 

off-reservation “event.” See, authorities cited supra at 2.B. See also Mississippi Band of Choctaw 

Indians v. Holyfield, 490 U.S. 30 (1989) (state court could not evade jurisdictional mandates of 

Indian Child Welfare Act, 25 U.S.C. § 1901 et seq. by applying state law domicile definition to 

convert on-reservation domicile of Indian child (based on parents’ on-reservation domicile) into 

off-reservation domicile (because child was born off-reservation). 

 Beyond this, even if federal law did permit forum selection clauses to trump the Williams 

v. Lee rule, the contract provisions relied upon by MAS do not reflect express tribal government 

agreement to being sued in a state court forum in Hinds County, Mississippi to resolve disputes 

arising from the MAS contracts. The language of the provision contains no mention of (much 

less agreement to) a state court forum. And, the provision expressly reserves the question 
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whether there exists, as a matter of federal law, any court in Hinds County, Mississippi which 

could be a “court of competent jurisdiction” with authority to adjudicate claims arising from 

these contracts where the tribal party is the defendant and is sued for actions it took on its 

reservation. The clause makes clear that the Tribe did not agree to any forum where state law 

authorizing jurisdiction there is preempted by federal law—including the Williams v. Lee bar. 

See, Nash, supra (state-tribal compact provision that agreed to state court forum for patron tort 

claims against tribe—if that forum was a court of competent jurisdiction under federal law did 

not overcome Williams v. Lee bar). 

As to the other potential forum that exists in Hinds County—i.e., a federal court—

whatever the parties might have thought, it is well-settled that jurisdiction cannot be conferred on 

this court merely by agreement of the parties. SMALLBIZPROS, INC. v. MacDonald, 618 F.3d 

458, 464, n.4 (5th Cir. 2010). It is also well-settled that the mere fact an Indian tribe is a party to 

a contract does not confer federal question jurisdiction. TTEA Corp. v. Ysleta del Sur Pueblo, 

181 F.3d 676 (5th Cir. 1999). This Court nonetheless has jurisdiction to decide the instant 

dispute following removal (and would have had jurisdiction to rule on the same questions had 

the tribe pled them in a direct action here (as occurred in Nash, supra and Tohono O’Odham, 

supra)), since the MAS complaint separately presents a substantial federal question or otherwise 

invokes the federal law rule established in Williams v. Lee that completely preempts the field and 

bars state court jurisdiction over MAS’ suit. See fn. 11, p. 14, Tribal Def. Memo, and the 

authorities set out in Tribal Defendants’ Notice of Removal (Docket #1).  

MAS’ reliance on C&L Enterprises, Inc. v. Citizen Band of Potawatomi Indian Tribe of 

Oklahoma, 532 U.S. 411 (2001), is also misplaced. (See MAS Memo, p. 14.). In C&L, the Tribe 

hired a contractor to work on a tribally-owned facility located off-reservation and expressly 
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agreed to arbitration and enforcement of the arbitration agreement in state court. The court held 

that these provisions effectively waived the tribe’s sovereign immunity defense. C&L, supra at 

414. A Tribe’s sovereign immunity defense addresses a wholly different issue than the Williams 

v. Lee bar to state court jurisdiction. Kiowa, supra (tribal sovereign immunity bars suits against 

tribe in state court even for off-reservation causes of action); Three Affiliated Tribes v. Wold 

Engineering, 476 U.S. 877 (1986) (distinguishing the tribal sovereign immunity defense from the 

Williams v. Lee rule). Thus, C&L did not present or decide any Williams v. Lee issue. The case 

only addressed the circumstances in which a tribe may be deemed to have waived its sovereign 

immunity defense.7 Thus, MAS’ observation that “the Supreme Court ruled that a tribe, by 

agreement and without any congressional act or authorization, can waive its sovereign immunity 

and agree to litigate a dispute in state court” (MAS Memo, p. 14) is thus off the mark. C&L does 

not say anything about tribal jurisdiction or establish any basis for evading MAS’ duty to exhaust 

tribal remedies.8  

D. MAS’ Arguments as to Unrelated Venue Statutes 
 

The sole question before the court based on Tribal Defendants’ Motion to Dismiss is 

whether the Choctaw Tribal Court has colorable subject matter jurisdiction over MAS’ claims, 

based on the conduct of the Tribe on its reservation lands or derivative of the consensual 

                                                 
7 The Tribe’s sovereign immunity defense applies irrespective of the forum in which a claim is filed unless the 
defense has been expressly waived as to claims filed in that forum. Kiowa, supra. In contrast, Williams v. Lee and 
Montana address the separate question of which forum can decide claims arising from consensual relationships 
involving tribal and non-tribal parties regarding the delivery of services to Indian reservations. Williams v. Lee, 
supra; Montana, supra; Three Affiliated Tribes v. Wold Engineering, 467 U.S. 138 (1984) (reaffirming Williams v. 
Lee bar to exercise of state court jurisdiction over suit against tribal defendant based on tribal party’s on-reservation 
conduct, but ruling that Williams v. Lee does not bar a tribe from electing to sue a non-Indian party in state court 
based on disputes arising from the same contracts and transactions); Three Affiliated Tribes v. Wold Engineering, 
476 U.S. 877 (1986) (distinguishing the tribal sovereign immunity defense from the Williams v. Lee bar and holding 
that a tribe’s election to sue a non-Indian contractor in state court based on on-reservation contract dispute arising 
does not waive and does not permit a state to require waiver of the tribe’s sovereign immunity defense as to 
counterclaims seeking affirmative recovery from the tribal party in the state court proceeding).  
8 Further, unlike the contract at issue in C&L, the MAS contract contains no arbitration clause and no express 
agreement to state court jurisdiction. 
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relationship of MAS and the Tribal Defendants respecting the delivery of health benefit services 

there. Nevertheless, MAS tries to confuse the issue by relying on federal and Mississippi cases 

and statutes dealing with venue, not subject matter jurisdiction. (MAS Memo at 11-12). This 

reliance is completely misplaced. Whether venue will lie in a particular federal or state court 

which otherwise has subject matter jurisdiction over a particular case is a totally different 

question, and thus is simply irrelevant to whether the tribal court itself has subject matter 

jurisdiction over a particular case.  

The Williams v. Lee rule imposes a superseding federal jurisdictional rule. Whatever the 

past or current federal or state venue statutes might provide as to proper federal court or state 

court venue (assuming, of course, proper subject matter jurisdiction in the federal or state court), 

nothing in that answer can trump the rules of Williams v. Lee and Montana. Under those cases, 

the tribal court has jurisdiction to decide MAS’ claims. The state courts do not. MAS’s 

arguments based on federal and state cases dealing with venue are nothing more than an obvious 

attempt to obfuscate the real issue of whether there is colorable tribal court subject matter 

jurisdiction which triggers MAS’ duty to exhaust its tribal remedies.  

Even if such a federal court or state court venue inquiry were relevant, the authorities 

cited by MAS do not support its argument. The principal holding in Resolution Trust Corp. v. 

Cumberland Dev. Corp., 775 F. Supp. 1146 (S.D. Miss. 1990) (cited by MAS on p. 12 of its 

memo) was the application of a now repealed federal venue statute addressing where a case is to 

be heard where multiple defendants reside in different districts. Id. at 1149. As an alternative 

ground, the Court did consider venue under the more general statute allowing suit to be brought 

in the district “in which the claim arose,” id. at 1150 and 1148 n. 2 (addressing 28 U.S.C. § 

1391(b)), and concluded, for purposes of that venue statute, that “[w]here payment is called for 
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in a particular place, the breach occurs, and the cause of action arises in that place.” Id. at 1150. 

Because defendants had “expressly agreed” to make their payments in Jackson, the court found 

the Southern District, Jackson Division, to be a proper venue. Id. But that (now amended) venue 

statute was not, and is not applicable to tribal court, and regardless, the purported contracts 

involved here do not provide for a particular place of payment or even an address for MAS. So, 

in addition to dealing with the irrelevant inquiry of federal court venue, the facts as to the terms 

of the contract in Cumberland are totally different than those here.9 

Likewise, Mississippi venue cases and statutes are not relevant to whether there is 

“colorable” Tribal Court subject matter jurisdiction. To start, this case is no longer in state court. 

And, even if it were in state court, under Mississippi’s current venue statute,10 Miss. Code Ann. § 

11-11-3(1)(a)(i), venue would lie in “the county where a substantial alleged act or omission 

occurred or where a substantial event that caused the injury occurred”—i.e., the Tribe’s decision 

to discontinue MAS’ services—or where the defendants reside. Hinds County (where MAS 

originally filed its state court complaint, and the court from which Defendants removed to 

federal court) meets none of these venue criteria.11 

Of course, the sole basis for MAS’ bringing its suit in the Hinds County Circuit Court is 

not a federal or state venue statute, but is the provision in the purported contracts quoted in the 

Complaint. However, as already discussed in the Tribal Defendants’ brief in support of its 

motion to dismiss, and further above, the contract provision provides no support for MAS’ 

                                                 
9 Furthermore, the current federal venue statute states that venue is proper “in a judicial district in which a 
substantial part of the events or omissions giving rise to the claim occurred ....” 28 U.S.C. § 1391(b)(2). As set forth 
in the Tribal Defendants’ initial brief, pages 3-5, 9, and 12, that place is the Choctaw reservation lands.  
10 In Williamson v. Edmonds, 880 So.2d 310 (Miss. 2004), cited in MAS’s memo at 12 n. 31, applied a prior version 
of the statute. See id. at 314-15. 
11 Even if MAS were correct that the place where payment was to be received controls the venue question, it has 
stated that its offices are in Rankin County and its processing facilities are in Lafayette County, so venue would not 
in any event be proper in Hinds County under that rationale. (MAS Memo at p. 10.) 
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argument that the Tribe agreed to state court jurisdiction or that the tribal court does not have 

jurisdiction. 

E. Lack of a Pending Tribal Court Suit   
 

 MAS argues that the absence of a pending tribal court proceeding involving the contract 

claims it filed in state court excuses its duty to exhaust tribal remedies. Again, MAS is mistaken.  

This argument (MAS Memo, pp. 5-7) has been expressly rejected by this court in Graham v. 

Applied Geo Technologies, 593 F.Supp. 915, 921-922 (S.D. Miss. 2008):  

 Plaintiff also opposes application of the tribal exhaustion doctrine on the 
basis that “there is no pending tribal litigation and tribal jurisdiction has not been 
challenged.” The court rejects his position. By far, the majority of courts 
considering the issue have held that the necessity of tribal exhaustion does not 
turn on whether a case is pending in Tribal court. See, e.g., Ninigret, 207 F.3d at 
31 (“Where applicable, this prudential doctrine has force whether or not an action 
actually is pending in a tribal court.”); United States v. Tsosie, 92 F.3d 1037, 
1041 (10th Cir.1996) (same); Duncan Energy Co. v. Three Affiliated Tribes, 27 
F.3d 1294, 1299-1301 (8th Cir.1994), cert. denied, 513 U.S. 1103, 115 S.Ct. 779, 
130 L.Ed.2d 673 (1995); Burlington Northern R.R. v. Crow Tribal Council, 940 
F.2d 1239, 1246 (9th Cir.1991). These courts all hold that if a suit is arguably 
within the jurisdiction of the Tribal Court, it must first be filed in Tribal Court. 
 

F. The National Farmers Union Exceptions 
 
 Finally, MAS argues that its duty to exhaust tribal remedies is excused because one or 

more of the exceptions to the exhaustion requirement identified in National Farmers Union, 

supra is applicable. (MAS Memo, pp. 7-8).  

 MAS has not (and cannot) show that any of those exceptions are invoked here. The Tribal 

Defendants’ effort to have MAS claims resolved in its courts (an “assertion of tribal 

jurisdiction”) is not motivated by a desire to harass or sought in bad faith, but by a desire to have 

controlling questions of tribal law decided in the Choctaw Courts. (See, Tribal Defs. Memo, pp. 

18-19) and to not be subjected to state court jurisdiction when it believes state court jurisdiction 

is preempted by federal law. That motivation does not constitute a desire “to harass” or evidence 

Case 3:14-cv-00036-CWR-FKB   Document 14   Filed 02/24/14   Page 13 of 17



14 
 

“bad faith” under National Farmers Union. Evans v. Shoshone-Bannock Land Use Policy, 2012 

WL 6651194 (D.Idaho), p. 6 (bad faith exception cannot be invoked absent proof “that the tribes 

are targeting the plaintiffs as part of some bad faith personal vendetta. Instead, it appears the 

tribes are asserting authority to zone that could be applied across the Reservation.”). See, Melby 

v. Grant Portage Band of Chippewa, 1998 WL 1769706 (D.Minn.), p. 5 (“creating a court so that 

a tribe has legal recourse when persons do not abide by its laws does not, per se, amount to bad 

faith.”); Calumet Gaming Group-Kansas, Inc. v. The Kickapoo Tribe of Kansas, 987 

F.Supp.1321, 1327 (D.Kansas 1998) (tribe’s refusal to give effect to the arbitration provisions 

did not constitute bad faith exclusion per exhaustion duty; bad faith exception cannot be 

established based on disputes about contract interpretation); A & A Concrete, Inc. v. White 

Mountain Apache Tribe, 781 F.2d 1411, 1417 (9th Cir.1986) (desire to harass exception not 

invoked absent express proof of bad faith or motive to harass separate from desire to enforce 

otherwise applicable tribal law). 

 Nor does the forum selection clause of the contracts create an express prohibition to the 

exercise of tribal court jurisdiction under National Farmers Union. (MAS Memo, pp. 13-14). 

Nothing in that clause deprives the Choctaw Courts of jurisdiction to adjudicate claims MAS 

may choose to file there against the Tribal Defendants. And, most significantly on this latter 

point, the legal effect (if any) of the forum selection clause in the subject contracts on the tribal 

court’s own jurisdiction is a matter that must first be addressed in the tribal court. See Section I, 

supra.  

In Bank One, supra, the court quoted Ninigret Dev. Corp. v. Narragansett Indian 

Wetuomuck Housing Auth., 207 F.3d 21, 33 (1st Cir. 2000), for the proposition that “the 

determination of the existence and extent of tribal court jurisdiction must be made with reference 
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to federal law, not with reference to forum-selection provisions that may be contained within the 

four corners of an underlying contract,” and also quoted Basil Cook Enterprise, Inc. v. St. Regis 

Mohawk Tribe, 117 F.3d 61, 63-64, 69 (2d Cir. 1997), for the point that “where, as here, the 

tribal exhaustion doctrine applies generally to a controversy, an argument that a contractual 

forum-selection clause either dictates or precludes a tribal forum should not be singled out for 

special treatment, but should initially be directed to the tribal court.”  

Judge Lee (following Ninigret and Basil Cook—and rejecting the counter approach of 

Altheimer & Gray v. Sioux Mtg. Corp., 983 F.2d 803, 812-815 (7th Cir.1993) cited by MAS 

(MAS Memo, p. 1, n. 42)) ruled that the question of what affect a forum selection clause 

involved might have on tribal court jurisdiction should first be analyzed in the tribal court since 

that was the only way to avoid placing the tribal court and the federal court on a potential 

jurisdictional collision course. Bank One, supra, at 551. The same result should obtain here. 

CONCLUSION 

 The Tribal Defendants have clearly shown the existence of colorable tribal court 

jurisdiction over a suit that might be filed there against them by MAS based on the tribal 

government actions occurring on-reservation to terminate MAS’ contracts and services. This 

action should be dismissed or stayed until MAS exhausts its tribal remedies. 

Respectfully submitted, 
 
MISSISSIPPI BAND OF CHOCTAW INDIANS, 
PHYLISS J. ANDERSON, in her official capacity, 
CHOCTAW HEALTH CENTER, CHOCTAW 
RESIDENTIAL CENTER, CHOCTAW 
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