
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 
 
BYRON HODGSON,     ) 

) 
Plaintiff,    )  Civil Action No. 13-cv-702 

) 
v.      )  DEFENDANTS’ REPLY IN 

)  SUPPORT OF THE MOTION 
UNITED STATES OF AMERICA,    )  TO DISMISS PURSUANT TO 

) FED. R. CIV. P. 12(b)(1) & (6)  
Defendant.    )  

                                                                                    ) 
 

 In his opposition to Defendants’ motion to dismiss for lack of subject matter jurisdiction 

and failure to state a claim upon which relief can be granted, Plaintiff misstates the relevant 

standards governing consideration of documents referenced in his Complaint, misapprehends the 

coverage of 8 U.S.C. § 1252(g), and misapplies the jurisdictional bars governing his claim 

pursuant to the Federal Tort Claims Act (FTCA). As explained below, 8 U.S.C. § 1252(g) bars 

review of his FTCA claims concerning his detention which followed commencement of removal 

proceedings against him, as pursuant to that section, no court shall have jurisdiction to hear any 

cause or claim by or on behalf of any alien arising from the decision or action by the Attorney 

General to commence proceedings, adjudicate cases, or execute removal orders against any alien 

under this chapter. Moreover, the FTCA itself forecloses suit on jurisdictional grounds, as the 

FTCA does not waive sovereign immunity for the claims raised by Plaintiff in his Complaint. 

Accordingly, the Court should grant the motion to dismiss.  

I. Relevant Standard of Review 

 As an initial matter, Plaintiff incorrectly articulates the standards governing the 

Government’s motion to dismiss. Plaintiff suggests that several documents attached to the 

Motion to Dismiss, including Exhibits 2, 3, 6, and 7, should not be considered by the Court 
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because they are either not referenced in Plaintiff’s Complaint, or not central to Plaintiff’s 

claims. Dkt. # 10 at 4. As noted in the initial motion to dismiss, a court may consider certain 

documents beyond the contents of the Complaint without treating the motion as one for summary 

judgment. “[A] district court may take into account documents incorporated into the complaint 

by reference or integral to the claim, items subject to judicial notice, matters of public record, 

orders, items appearing in the record of the case, and exhibits attached to the complaint whose 

authenticity is unquestioned.” Meyers v. Textron, Inc., 2013 U.S. App. LEXIS 20175, *5 (5th 

Cir. Oct. 2013) (citing Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 322 (2007); 5B 

Fed. Prac. & Proc. Civ. § 1357 (3d ed.)). 

 Here, Exhibits 2, 3, 6, and 7 are each incorporated by reference into the Complaint, and, 

separately, central to Plaintiff’s claims. Exhibit 2, a Form I-213, Record of 

Deportable/Inadmissible alien, which lists Plaintiff’s prior criminal convictions and is part of the 

administrative file submitted before the Immigration Judge (IJ) in Plaintiff’s removal 

proceedings, is both referenced in the Complaint and central to Plaintiff’s claims. At Paragraph 9 

of his Complaint Plaintiff asserts that “federal immigration officers employed with [ICE] found 

Mr. Hodgson at the prison in Huntsville, Texas,” and at Paragraphs 13-14 specifically references 

a “warrant for arrest” and “notice to appear” charging him as “deportable because of his criminal 

history. Complaint at ¶¶ 9, 13-14. Plaintiff’s criminal record is central to his FTCA claims, as it 

explains why ICE initiated removal proceedings and felt justified in detaining Plaintiff pursuant 

to 8 U.S.C. § 1226(c) and 8 U.S.C. § 1227(a)(2)(A)(iii) as an alien previously convicted of an 

aggravated felony. See Complaint at ¶¶ 12-14; Motion to Dismiss, Ex. 1 at 1.  

 Exhibit 3, a case summary housed in a law enforcement database which also was part of 

the administrative record before the IJ is similarly referenced in the Complaint and also central to 
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Plaintiff’s claims. At paragraphs 21-28 of his Complaint, Plaintiff makes numerous allegations 

concerning the conduct of ICE officers and the IJ concerning his claim that he was eligible for 

derivative citizenship. Complaint at ¶¶ 21-28. Exhibit 3 provides a record of these proceedings 

and in any event, is central to Plaintiff’s claims that he was wrongly denied the opportunity to 

assert derivative citizenship.  

 Exhibit 6, a letter dated October 18, 1972, from a Canadian agency, Indian and Northern 

Affairs, to the United States Embassy, addressing whether Plaintiff’s father was considered 

Native American in Canada, is referenced at Paragraph 25 of the Complaint. Compare Complaint 

at ¶ 25 (“While Mr. Hodgson was in detention, a USICE officer obtained documentation about 

Mr. Hodgson’s father. The USICE officer then showed Mr. Hodgson a picture of his father and 

asked whether the person was Mr. Hodgson’s father.”), with MTD, Ex. 6 (describing Mr. 

Hodgson’s father and grandfather and enclosing a “photograph of Mr. Hodgson”). More 

importantly, the letter is clearly central to Plaintiff’s claims that he is in fact at least 50% Native 

American by blood, given that the letter indicates his grandfather was not in fact a member of the 

Ermineskin Band. MTD, Ex. 6. 

 Exhibit 7, a record of Plaintiff’s immigrant visa and alien registration is similarly both 

referenced in the Complaint and central to Plaintiff’s claims. According to these documents, 

which he references at paragraph 4 of his Complaint, Plaintiff was admitted to the United States 

as an “SA-1,” a term no longer in use which at the time meant a “special immigrant who is an 

alien born in an independent Western Hemisphere country.” Corniel-Rodriguez v. Immigration 

& Naturalization Service, 532 F.2d 301, 304 n.10 (2d Cir. 1976) (internal quotation marks 

omitted). See MTD, Ex. 7. This is central to Plaintiff’s claim as he asserts that at the time of his 

initial detention, ICE was fully aware that Plaintiff was an American Indian. Complaint at ¶ 35.  
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 In any event, regardless of whether these documents can be considered as part of the 

Government’s motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), they may be considered as 

part of the Government’s Rule 12(b)(1) motion, which constitutes the bulk of the Government 

briefing in its motion to dismiss. Plaintiff asserts that the Court may only consider “the complaint 

alone,” “the complaint supplemented by undisputed facts evidenced in the record” and “the 

complaint supplemented by undisputed facts plus the court’s resolution of disputed fact.” Id. at 4. 

This is correct, but omits other governing law. In considering a challenge to subject matter 

jurisdiction, the district court is “free to weigh the evidence and resolve factual disputes in order 

to satisfy itself that it has the power to hear the case.” Krim v. pcOrder.com, Inc., 402 F.3d 489, 

494 (5th Cir. 2005). In other words, a Defendant may “submit[] affidavits, testimony, or other 

evidentiary materials,” and Plaintiff is similarly “required to submit facts through some 

evidentiary method and [also] has the burden of proving by a preponderance of the evidence that 

the trial court does have subject matter jurisdiction.” Paterson v. Weinberger, 644 F.2d 521, 523 

(5th Cir. 1981) (explaining difference between “facial” and “factual” attack on subject matter 

jurisdiction); accord St. Tammany Parish v. FEMA, 556 F.3d 307, 315 (5th Cir. 2009) (holding, 

in FTCA claim, that “[t]he party claiming federal subject matter jurisdiction has the burden of 

proving it exists”). Accordingly, regardless of whether such documentation is appropriate for 

purposes of a Rule 12(b)(6) motion, the Court can consider it as part of the Government’s 

12(b)(1) motion.  

II. 8 U.S.C. § 1252(g) Forecloses Federal Jurisdiction Over Plaintiff’s FTCA Claims 

 Plaintiff erroneously argues that 8 U.S.C. § 1252(g) does not foreclose his lawsuit 

because there is a difference between “initiating and commencing [removal] proceedings.” Dkt. 
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#10 at 5. Plaintiff appears to concede that the latter is covered by 8 U.S.C. § 1252(g), but argues 

that the former is not. Id. 

 However, Plaintiff does not address, let alone rebut, any of the cases cited by the 

Government in its Motion to Dismiss which hold that detention occurring as a result of the 

decision to initiate removal proceedings is not subject to an FTCA challenge under 8 C.F.R. § 

1252(g). Indeed, every Court to address the specific issue here—in Plaintiff’s own words, a 

complaint about “detention that arose from the initiation of removal proceedings”—has held that 

section 1252(g) forecloses suit. See, e.g., Sissoko v. Rocha, 509 F.3d 947, 950 (9th Cir. 2007); 

Foster v. Townsley, 243 F.3d 210, 211 (5th. Cir. 2001); Alcaraz v. United States, 2013 U.S. Dist. 

LEXIS 124051, * 4-6 (N.D. Cal. Aug. 29, 2013);  Chen Chao v. Holder, 2011 WL 6837761 at *6 

n.9 (E.D.N.Y. Dec. 29, 2011); MacDonald v. United States, 2011 U.S. Dist. LEXIS 148409, 

*10-18 (S.D. Cal. Dec. 23, 2011); Rodriguez-Macias v. Holder, 2011 WL 1253742 at *3 (D. 

Ariz. Apr 4, 2011); Guardado v. United States, 744 F. Supp.2d 482, 487 (E.D. Va. 2010); Chen 

v. Escareno, 2009 WL 3073928 at *6 (S.D. Tex. Sep. 18, 2009); Valencia-Mejia v. United 

States, 2008 WL 4286979 at *4 (C.D. Cal. Sept. 15, 2008); Arias v. ICE, 2008 WL 1827604 at 

*7 (D. Minn. Apr. 23,2008); Guerrero v. United States, 2008 WL 2523892 at *5 (C.D. Cal. June 

20, 2008) ; Bernardo v. United States, 2004 U.S. Dist. LEXIS 27249, *7 (N.D. Tex. Apr. 05, 

2004) . 

 As noted, section 1252(g) is designed to preserve prosecutorial discretion in immigration 

matters, particularly matters arising from “decision[s] or actions to commence proceedings, 

adjudicate cases, or execute removal orders.” Reno, 525 U.S. 471, 482 (1999). As the Fifth 

Circuit has since explained, “[c]laims that clearly are included within the definition of ‘arising 

from’ are those claims connected directly and immediately with a decision or action by the 
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Attorney General to commence proceedings, adjudicate cases, or execute removal orders.” 

Foster, 243 F.3d at 214. Thus, where an alien’s detention occurs directly as a result of the 

initiation of removal proceedings, that detention arises from the decision to initiate proceedings, 

because but for that decision, the detention would not have happened. See, e.g., Sissoko, 509 

F.3d at 950-51; MacDonald, 2011 U.S. Dist. LEXIS 148409 at *17; Chen, 2009 U.S. Dist. 

LEXIS 85912 at * 13-18.  

For this reason, Plaintiff’s attempt to distinguish “initiating” from “commencing” 

removal proceedings is without merit. What matters is not what label Plaintiff affixes to the 

actions that caused his detention, but rather, simply, whether his detention was “connected 

directly and immediately” with the decision to issue a notice to appear and initiate removal 

proceedings. Foster, 243 F.3d at 214. Once the decision to initiate proceedings was made, ICE 

had to detain Plaintiff. See 8 U.S.C. § 1226(c)(B) (indicating that the “Attorney General shall 

take into custody any alien who” like Plaintiff “is deportable by reason of having committed any 

offense covered in section 1227 (a)(2)(A)(ii), (A)(iii), (B), (C), or (D) of this title”). Accordingly, 

his detention which forms the basis of his FTCA claims “arises from” or “[s]tems directly from 

the Attorney General’s decision to commence the removal proceedings” against Plaintiff. See, 

e.g., Sissoko, 509 F.3d at 950 (9th Cir. 2007); Foster, 243 F.3d at 214; MacDonald, 2011 U.S. 

Dist. LEXIS 148409 at *10-18; Bernardo, 2004 U.S. Dist. LEXIS 27249, *7. Therefore, the 

Court lacks jurisdiction over the Complaint pursuant to 8 U.S.C. § 1252(g) and should dismiss 

this lawsuit.1 

1 Plaintiff also argues that 8 C.F.R. § 1239.1 defines “commencement of proceedings” narrowly, 
and that the Fifth Circuit has already held that Section 1252(g) distinguishes between “initiation” 
and “commencing” proceedings in DeLeon-Holguin v. Ashcroft, 253 F.3d 811 (5th Cir. 2011). 
First, 8 C.F.R. § 1239.1, titled “Notice to Appear,” by its own terms is descriptive, not 
definitional. See 8 C.F.R. § 1239.1; accord Panova-Bohannan v. Ashcroft, 74 Fed. Appx. 424, 

6 
 

                                                        

Case 5:13-cv-00702-DAE   Document 11   Filed 01/09/14   Page 6 of 11



III. The FTCA Forecloses Federal Jurisdiction Over Plaintiff’s FTCA Claims 

 In his opposition, Plaintiff asserts that his Complaint “suffice[s] for purposes of a motion 

to dismiss under Federal Rule 12(b)(6).” Dkt. #10 at 9. However, the relevant Rule is not Rule 

12(b)(6), but rather 12(b)(1). While the FTCA provides causes of action against the United States 

for tortious conduct in certain instances, those claims arise only where the United States has in 

fact waived sovereign immunity. See FEMA, 556 F.3d at 315. The question of whether sovereign 

immunity has been waived is jurisdictional. See id. Indeed, because “[s]overeign immunity is 

jurisdictional in nature,” F.D.I.C. v. Meyer, 510 U.S. 471, 475 (1994), Congress’s “waiver of [it] 

must be unequivocally expressed in statutory text and will not be implied,” Lane v. Pena, 518 

U.S. 187, 192 (1996). Accordingly, the question of jurisdiction under the FTCA must be 

addressed before the Court can reach the merits of those claims, and, as noted in the 

Government’s motion to dismiss, the Court lacks jurisdiction over Plaintiff’s FTCA claims under 

the language of the FTCA itself. See MTD at 12-18. 

 In opposition, Plaintiff  argues that the FTCA’s “discretionary function” exception does 

not preclude his suit, and that he has successfully pled an FTCA claim premised on certain ICE 

officer’s alleged tortious or negligent conduct towards him in detaining him.2 Dkt. # 10 at 10-14. 

*426 (5th Cir. 2003) (unpublished) (describing 8 C.F.R. § 1239.1 as providing “enforcement 
officials . . . discretionary authority to terminate removal proceedings or move for the 
termination of removal proceedings”). More importantly, DeLeon has no application in this case. 
That case concerned whether amendments to the INA passed in 1996 applied retroactively to an 
alien who was served with an order to show cause in 1995, but whose removal proceedings did 
not commence until 1999. DeLeon, 253 F.3d at 814-15. DeLeon did not address any purported 
distinction between “initiating” and “commencing” removal proceedings. Indeed, none of the 
cases cited earlier, see supra at 5-6, including cases from the Fifth Circuit, recognize such a 
distinction. 
2 In opposition, Plaintiff waives any claims based on the conduct of ICE attorneys or the 
immigration judge, see Dkt. #10 at, 10. Accordingly, Plaintiff has waived any claims arising 
from the alleged failure of the immigration judge or ICE attorney to investigate “Mr. Hodgson’s 
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However, as noted, whether he has pled such a claim is irrelevant. The relevant question is 

whether the Court has jurisdiction over such a claim, which, as noted, means the Court may look 

beyond the Complaint. Accordingly, Plaintiff’s claim that the Court must accept as true his 

“allegation that he is an American Indian born in Canada,” is simply incorrect. Dkt. # 10 at 12. 

 Moreover, Plaintiff’s arguments in opposition are meritless. First, Plaintiff argues that his 

negligence and assault/battery/false arrest/false imprisonment claims are not barred by the 

“discretionary function” exception to the FTCA because, even if the exception applies, 

Defendant immigration officers exceeded the scope of their authority under relevant statutes by 

detaining an alleged American Indian and because ICE officers allegedly knew that Plaintiff was 

an American Indian. Dkt. #10 at 10-14. This framing misstates the relevant inquiry. The question 

is not whether Plaintiff was an American Indian, which, in any event, the record before the court 

shows he is not. Rather, the question is whether the decision to initiate removal proceedings and 

detain Plaintiff pending resolution of those proceedings was a discretionary function. 

It is black-letter law that “[d]ecisions to investigate, how to investigate and whether to 

prosecute generally fall within the discretionary function exception of the FTCA.” Bernardo, 

2004 U.S. Dist. LEXIS 27249 at *7. Here, Plaintiff essentially asserts that he was wrongfully 

detained because certain ICE officers negligently failed to investigate his alleged claim that he 

was an American Indian. See Complaint at ¶¶ 37-40. But the decision to investigate, as just 

noted, is itself a discretionary decision. See Bernardo, 2004 U.S. Dist. LEXIS 27249 at *7. 

Absent an “allegation or evidence of intentional misconduct, this is essentially a claim that the 

INS officers failed to adequately perform a discretionary duty, which falls squarely within the 

discretionary function exception.” Id. (citing Nguyen, 65 Fed. Appx. at 509)).  

claim of being an American Indian born in Canada,” Complaint at ¶ 28, as well as any claims 
addressed in paragraphs 23-28 of his Complaint.  
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The same reasoning forecloses Plaintiff’s assault/battery/false arrest/false imprisonment 

claim. No statute or regulation prevented ICE from investigating Plaintiff or initiating removal 

proceedings based on the information available to them at the time. Indeed, regulations expressly 

allow ICE agents to make arrests where the agent “has reason to believe that the person to be 

arrested . . . is an alien illegally in the United States.” 8 C.F.R. § 287.8(c)(2)(i); accord 8 U.S.C. 

§ 1357. That is, because ICE agents “had sufficient reason to believe [Plaintiff] was an alien” 

subject to deportation, the discretionary function exception precludes an FTCA claim premised 

on alleged intentionally tortious action.3 Id.; accord Nguyen v. U.S., 2003 WL 192296, *1-2 (5th 

Cir. 2003). Accordingly, the Court should dismiss Plaintiff’s Complaint.4  

3 The Government reaffirms its argument in its Motion to Dismiss that to the extent the Court 
finds a distinction between the discretionary decision to institute proceedings and the mandatory 
decision to detain pursuant to 8 U.S.C. § 1226(c), an FTCA claim premised on the latter would 
be barred by the “due care” exception, which precludes jurisdiction over “[a]ny claim based 
upon an act or omission of an employee of the Government, exercising due care, in the execution 
of a statute or regulation, whether or not such statute or regulation be valid . . . .”  28 U.S.C. § 
2680(a). See MTD at 16, n.7. 
4 Plaintiff also argues that because he asserts he is an American Indian, he therefore states a 
claim for relief under Texas false imprisonment law, because ICE acted without legal authority 
to detain him. Dkt. # 10 at 14. Again, putting aside the fact that the record shows Plaintiff was 
not an American Indian under the relevant statute, this claim fails. Among other things, under 
Texas law, Plaintiff must show that the Government acted without authority of the law. Randall's 
Food Mkts., Inc. v. Johnson, 891 S.W.2d 640, 644-65 (Tex. 1995). Here, “[b]ecause the [ICE] 
agents are federal agents acting pursuant to federal law, a Texas court would consult federal law 
to determine whether the Plaintiff was lawfully detained.”  Nguyen v. United States, 2001 WL 
637573, at * 7 (N.D. Tex. June 5, 2001). Immigration officers have the authority to detain aliens 
who are arrested for being illegally present in the United States and are ordered removed from 
the United States, see 8 U.S.C. §§ 1226, 1231, and have the legal authority to arrest any alien in 
the United States if they have reason to believe the alien is in the United States in violation of 
any law or regulation. See 8 U.S.C. §§ 1357(a)(2), (a)(4), (a)(5).  “Reason to believe” is the 
equivalent of probable cause, see, e.g., United States v. Cantu, 519 F.2d 494 (7th Cir. 1975), and 
“[p]robable cause exists ‘when the totality of the facts and circumstances within a police 
officer’s knowledge at the moment of arrest are sufficient for a reasonable person to conclude 
that the suspect had committed or was committing an offense.”  Haggerty v. Texas Southern 
University, 391 F.3d 653, 655-656 (5th Cir. 2004). Thus, once ICE had probable cause to arrest 
and detain Plaintiff, ICE had the necessary legal authority to detain Plaintiff under Texas law, 
barring any claim of “assault/battery/false arrest/false imprisonment” arising from his arrest and 
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IV. Plaintiff’s Claims Fail on the Merits 

 In response, Plaintiff does not address the Government’s argument that even assuming 

the Court has jurisdiction, Plaintiff’s claims nevertheless fail on the merits because he is not in 

fact at least 50% American Indian as required by 8 U.S.C. § 1359. As noted, ICE possesses, and 

Plaintiff refers to in his Complaint, documentation concerning Plaintiff’s father, Harley 

Christopher Hodgson, which shows he was denied Ermineskin Band membership because 

Plaintiff’s grandfather, Fred Hodgson, was not a member of the Ermineskin Band. See supra, 

Footnote 3. According to that information, “Fred Hodgson and his children, including Harley 

Christopher [Plaintiff’s father] were removed from membership in the Ermineskin Band.” MTD, 

Ex. 6 at 1-2. Accordingly, ICE had information in its possession by virtue of Plaintiff’s A-file 

and his father’s A-file suggesting that because only Plaintiff’s grandmother was Ermineskin, 

Plaintiff is therefore only 25% American Indian. Therefore, Plaintiff is not in fact at least 50 

percent American Indian and his claims fail on the merits. Because the record is clear on this 

issue, no further discovery is needed. 

CONCLUSION 

 For the foregoing reasons, the Court should dismiss the Complaint for lack of subject 

matter jurisdiction, or, alternatively, for failure to state a claim upon which relief can be granted. 

// 

// 

 

detention. Indeed, “no action will lie against an officer for unlawful restraint, false arrest or false 
imprisonment where probable cause is shown to have existed, as the existence of probable cause 
provides the authority to arrest.” Williams v. United States, 2009 WL 3459873, *17 (S.D. Tex. 
Oct. 20, 2009). Accordingly, Plaintiff’s suit is barred by the FTCA and the action should be 
dismissed. 
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STUART F. DELERY 
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 By:  /s/ Erez Reuveni 
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U.S. Department of Justice 
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District Court Section 
P.O. Box 868, Ben Franklin Station 
Washington, DC 20044 
(202) 307-4293 
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