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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

SAN ANTONIO DIVISION 

 

BYRON H. HODGSON   § 

      § 

 Plaintiff,    § 

      § 

v.      § CIVIL ACTION NO. 13-CV-702 

      § 

UNITED STATES OF AMERICA  § 

      § 

Defendant.     §  

______________________________________________________________________________

      

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS 

  

 Plaintiff Byron Hodgson files this his Response to Defendant’s Motion to Dismiss.  In 

support of his response, Plaintiff Hodgson would show as follows: 

I. INTRODUCTION AND FACTUAL BACKGROUND 

 

 Mr. Hodgson has sued the United States under the Federal Tort Claims Act (“FTCA”) 

alleging violations of Texas law.  More specifically, Mr. Hodgson complains that federal 

immigration officers of the United States interviewed him and determined that he was subject to 

detention under the Immigration and Nationality Act, 8 U.S.C. § 1101 et seq. as amended.  

Throughout his detention Mr. Hodgson protested his imprisonment contending that he was an 

American Indian born in Canada and was protected under the Jay Treaty.  Federal immigration 

officers who had custody of Mr. Hodgson disregarded such protestations and kept him behind 

bars.  Mr. Hodgson was detained for 70 days until he was released. 

 For purposes of responding to Defendant’s motion, Mr. Hodgson relies fully on the 

allegations in his complaint.  See Plf’s Compl. (ECF Dkt. No. 1).  Without repeating all of the 

allegations, Mr. Hodgson alleges that he was admitted to the United States as a permanent 

resident.  Id. at ¶ 8.  He further contends that his father was an American Indian born in Canada 
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and that Mr. Hodgson himself is an American Indian born in Canada who fully enjoys the 

protections of the Jay Treaty.  Id. at ¶¶ 8, 10, 11, 17, 19, 20, 25, and 35.  The Jay Treaty refers to 

the 1794 agreement between the United States and Great Britain that, among other things, 

extends and acknowledges the rights of Amerind tribal groups occupying areas on or near the 

U.S.-Canadian border.  See Treaty of Amity, Commerce and Navigation, U.S.-Great Britain, art. 

III, Nov. 19, 1794, 8 Stat. 116 (“It is agreed that it shall at all times be free to his Majesty's 

subjects, and to the citizens of the United States, and also to the Indians dwelling to either side of 

the said boundary line, freely to pass and repass by land or inland navigation, into the respective 

territories and countries of the two parties, on the continent of America . . . .”).  As an American 

Indian born in Canada, Mr. Hodgson is not subject to detention and immigration detention on 

any ground.  See Matter of Yellowquill, 16 I&N Dec. 576 (BIA 1978).  Notwithstanding Mr. 

Hodgson’s protests, federal immigration officers kept him in detention for 70 days. 

 At this point, it bears mentioning that Mr. Hodgson is not complaining about the actions 

of the Immigration Judge who oversaw Mr. Hodgson’s removal proceedings or the federal 

immigration attorney who represented the Department of Homeland Security.  They did not hold 

the keys to Mr. Hodgson’s cell.  If there is any confusion on this point, Mr. Hodgson requests 

leave to amend his complaint to make plain that he complains only about the actions of the 

detention and deportation officers employed by the Immigration and Customs Enforcement. 

Mr. Hodgson alleges that the United States is liable under Texas law for such wrongful 

detention.  More specifically, Mr. Hodgson seeks to recover under state law for negligence, 

assault, battery, false arrest and false imprisonment.  
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II. LEGAL ARGUMENT 

 

A. STANDARDS OF REVIEW 

 1. FEDERAL RULE 12(b)(6) 

 

 Under Federal Rule of Civil Procedure 12(b)(6), a complaint may be dismissed for  

“failure to state a claim upon which relief can be granted.”  In analyzing a 12(b)(6) motion to 

dismiss, “[t]he court accepts ‘all well-pleaded facts as true, viewing them in the light most 

favorable to the plaintiff.”’  In re Katrina Canal Breaches Litig., 495 F.3d 191, 205 (5th Cir. 

2007) (citing Martin K. Eby Constr. Co. v. Dallas Area Rapid Transit, 369 F.3d 464, 467 (5th 

Cir. 2004)).  A complaint need not include detailed factual allegations to survive a 12(b)(6) 

motion.   Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007).  Rather, a plaintiff must 

plead enough facts to state a claim for relief that is “plausible on its face” and rises above mere 

speculation.  Id.  To meet the facial plausibility standard, the plaintiff must “plead[] factual 

content that allows the court to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.”  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  Motions to dismiss for failure 

to state a claim are looked upon with disfavor and are rarely granted.  Leal v. McHugh, 731 F.3d 

405, 410 (5th Cir. 2013). 

 Generally, in considering a Rule 12(b)(6) motion, district courts may not consider matters 

outside the plaintiff’s complaint.  Gines v. Horton, 699 F.3d 812, 820 (5th Cir. 2012).  The Fifth 

Circuit recognizes an exception to this rule:  “a district court may consider documents attached to 

the motion to dismiss if they are referred to in the plaintiff's complaint and are central to the 

plaintiff's claim.” Id. (citing Scanlan v. Tex. A&M Univ., 343 F.3d 533, 536 (5th Cir. 2003).  

Thus, for the district court to consider documents attached to the motion to dismiss, the movant 

must establish two things:  (1) that the documents were referred in the plaintiff’s complaint and 

(2) that such documents are central to the plaintiff’s claim. 
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 Defendant has attached several documents to its motion and some of them do not come 

within the exception described in Gines v. Horton.  More specifically, exhibits 2, 3, 6, and 7 

should be disregarded by the Court because they are either not referred in Mr. Hodgson’s 

complaint or are not central to his claims.  Nowhere in his complaint does Mr. Hodgson refer to 

Form I-213, the Gems Web View, or the 1972 Canadian Indian Affairs Letter regarding Mr. 

Hodgson’s father.  Exhibit 7 concerns Mr. Hodgson’s immigrant visa and alien registration form 

but Defendant makes no argument that such document is central to Mr. Hodgson’s claim.  The 

Court should therefore ignore these exhibits. 

 2. FEDERAL RULE 12(b)(1)  

  

 A Rule 12(b)(1) motion to dismiss challenges the existence of subject matter jurisdiction. 

FED. R. CIV. P. 12(b)(1).  “The plaintiff, as the party asserting jurisdiction, bears the burden of 

proving that subject matter jurisdiction exists.” Choice Inc. of Tex. v. Greenstein, 691 F.3d 710, 

714 (5th Cir. 2012).  In evaluating a Rule 12(b)(1) motion, the court may consider: “(1) the 

complaint alone; (2) the complaint supplemented by undisputed facts evidenced in the record; or 

(3) the complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.”  

Ramming v. United States, 281 F.3d 158, 161 (5th Cir. 2001) (citing Barrera-Montenegro v. 

United States, 74 F.3d 657, 659 (5th Cir. 1996)).  However, a Rule 12(b)(1) motion should be 

granted “only if it appears certain that the plaintiff cannot prove any set of facts in support of his 

claim that would entitle plaintiff to relief.  Id.  

C. 8 U.S.C. § 1252(g) IS NOT A BAR TO PLAINTIFF’S CLAIM FOR DAMAGES 

 BASED ON HIS UNLAWFUL DETENTION  
  

 Section 1252(g) of title 8 of the United States Code operates as a bar to, among other 

things, damages suits that challenge the commencement of removal proceedings, adjudication of 

cases, and execution of removal orders.  But Defendant misreads § 1252(g) and misapplies it to 
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Mr. Hodgson’s claims.  A proper reading of § 1252(g) as well as an understanding of the 

Supreme Court’s decision in Reno v. American-Arab Anti-Discrimination Committee (“AADC”), 

525 U.S. 471, 482 (1999), demonstrates that § 1252(g) does not bar review of Mr. Hodgson’s 

claim of unlawful detention.  

 Section 1252(g) bars review of “any cause or claim by or on behalf of any alien arising 

from the decision or action by the Attorney General to commence proceedings, adjudicate cases, 

or execute removal orders against any alien under this chapter.”  The Supreme Court has held 

that § 1252(g) is not a general jurisdictional limitation on all acts and events arising from 

removal proceedings.  AADC, 525 U.S. at 482 (“It is implausible that the mention of three 

discrete events along the road to deportation was a shorthand way of referring to all claims 

arising from deportation proceedings.”).  The AADC Court narrowly read § 1252(g) to apply 

exclusively to “commence[ing] proceedings, adjudicat[ing] cases, [and] execut[ing] removal 

orders.”   Id. at 483.  Actions preceding or separate from these three discrete events are not 

barred by § 1252(g).  Id at 483-85. 

 Defendant acknowledges that Mr. Hodgson’s complains about his detention that arose 

from the initiation of removal proceedings.  Defendant nevertheless argues that Mr. Hodgson’s 

detention arose from the commencement of proceedings. But initiating and commencing 

proceedings are two different concepts.  

 Defendant is wrong about Mr. Hodgson’s claims and the meaning of “commencement of 

proceedings” as that term is used in the statute.  Properly understood, Mr. Hodgson complains 

that he was detained shortly after he was given notice that he was deportable and served with 

notice of the grounds for his detention and removal proceedings.  Plf’s Compl. at ¶¶ 9-16.  Under 

the Immigration and Nationality Act, the Department of Homeland Security (DHS) initiates 
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removal proceedings by serving the non-citizen with a “notice to appear”.  See 8 U.S.C. § 1229 

(statutory provision describing the “Initiation of Removal Proceedings”).  The non-citizen may 

or may not be detained.  See 8 U.S.C. § 1226.  Thus, on June 7, 2012, the DHS initiated removal 

proceedings by serving Mr. Hodgson with the NTA and then detained him.   

 Commencement of proceedings is a different matter altogether.  Federal regulations 

expressly define the meaning of “commencement of proceedings.”  “Every removal proceeding 

conducted under section 240 of the Act (8 U.S.C. [§] 1229a) to determine the deportability of 

inadmissibility of an alien is commenced by the filing of a notice to appear with the immigration 

court.” 8 C.F.R. § 1239.1.  Thus, commencement of proceedings is narrowly construed to mean 

the filing of the Notice to Appear with the immigration court, not service of the Notice to Appear 

(NTA) on the non-citizen or arresting him when serving the NTA. 

 At the Government’s urging, the Fifth Circuit has also recognized that initiation and 

commencement of proceedings are two different events. In DeLeon-Holguin v. Ashcroft, 253 

F.3d 811, 815 (5th Cir. 2001), the former Immigration and Naturalization Service (“INS”) served 

the noncitizen with the charging document (known then as the Order to Show Cause (OSC) and 

Notice of Hearing) in October 1995.  The INS however did not file the OSC with the 

immigration court for almost four (4) years.  In October 1999, the INS re-served the noncitizen 

with a Notice to Appear.  And this time, the INS filed the NTA with the Court.  The delay in 

filing the charging document with the immigration court deprived the non-citizen of the 

opportunity to apply for a waiver of deportation which had been eliminated by changes to the 

INA.  Id. 812-13.   

 The noncitizen insisted that he remained eligible for the waiver of deportation under the 

prior law because his deportation proceedings commenced in October 1995 when he was served 
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with the OSC, not in October 1999 when the NTA was filed with the immigration court.  The 

Government vigorously contested the non-citizen’s interpretation of the term “commencement” 

by relying on its regulations and the deference that should be given to the agency’s 

interpretation.  Id. at 814.  The Fifth Circuit acknowledged the conflict among the courts on this 

issue but was persuaded by the INS’s arguments and the Seventh Circuit’s reasoning.  

“[A]pplying the INS's regulatory definition of ‘commence’ will prevent unnecessary confusion 

and uncertainty within the INS. As the Seventh Circuit observed, ‘The purpose of the filing 

requirement is to allow immigration courts to manage the vast number of cases that are litigated 

before them each year. Allowing proceedings to commence at whatever point the INS decides to 

serve a charging document on an alien would frustrate this purpose and further ensnarl the 

bureaucratic web of immigration proceedings.’”  Id. (quoting Morales-Ramirez v. Reno, 209 

F.3d 977, 982-83 (7th Cir. 2000)). 

 This narrow reading of the term “commencement” makes perfect sense.  As explained by 

the Supreme Court in AADC, in enacting § 1252(g) Congress sought to shield certain 

discretionary actions by the Attorney General that had become the subject of litigation.  AADC, 

525 U.S. at 482-84 and n.9.  The bar to challenges to the commencement of proceedings was 

necessary because courts had intruded upon the Attorney General’s prosecutorial authority of 

when, whether, or where to commence proceedings.   

 The decisions of several district and circuit courts illustrate the scope of § 1252(g) and 

how that statute bars certain actions that touch on the act of commencing proceedings.  The bar 

applies to the decision of when proceedings are commenced.   Alvidres-Reyes v. Reno, 180 F.3d 

199, 205 (5th Cir. 1999) (ruling that the Attorney General’s decision to commence proceedings 

includes the ability to choose not to do so); Jimenez-Angeles v. Ashcroft, 291 F.3d 594, 598-99 
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(9
th

 Cir. 2002)(no jurisdiction to address argument that INS should have put noncitizen in 

removal proceedings before April 1, 1997 to obtain benefit of suspension); Reverdes v. Reno, 95 

F.Supp.2d, 22, 26-27 (D. Mass. 2000) (concluding AADC bars a claim against the Attorney 

General for delaying the commencement of proceedings).  Section 1252(g) also precludes 

challenges to the choice of venue.  See Latu v. Ashcroft, 375 F.3d 1012, 1019 (10th Cir. 2004) 

(holding § 242(g) bars actions challenging the decision to commence removal proceedings in one 

venue versus another).  The bar applies to shield the decision of the DHS of whether the 

noncitizen is placed in exclusion proceedings or removal proceedings.  S-Cheng v. Ashcroft, 380 

F.3d 320, 324-25 (8
th

 Cir. 2004)(decision to forego exclusion proceedings and commence 

removal proceedings is not reviewable under § 1252(g)); see also Barca v. Holmes, 73 F.Supp.2d 

484 (M.D.Pa. 1999)(challenge to decision to invoke reinstatement process under § 1231(a)(5) is 

barred).  All of this events (when to file the NTA, where to file the NTA, or what type of 

removal proceeding) are tightly connected to commencement of proceedings, that is the filing of 

the NTA with the immigration court. 

 Detention is not a necessary or related consideration to commencing proceedings.  That 

is, the DHS can file the NTA with the immigration court without detaining the non-citizen.  And 

removal proceedings continue without regard to whether the noncitizen is detained.  Section 

1252(g) therefore is not a bar to challenges to detention because detention is collateral to 

commencement of proceedings.   

 Mr. Hodgson is not challenging the government’s decision to commence proceedings, 

adjudicate his case or execute a removal order.  However, he is challenging his unlawful 

detention which occurred when the Government’s initiated, not commenced, proceedings.  

Section 1252(g) therefore does not bar Mr. Hodgson’s claim of unlawful detention. 
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D. BECAUSE PLAINTIFF WAS WRONGFULLY DETAINED BY FEDERAL LAW ENFORCEMENT 

OFFICERS, THERE ARE NO BARS TO PLAINTIFF’S CLAIMS FOR INTENTIONAL TORTS 

 

1. USICE Officers are Law Enforcement Officers Whose Actions Subject the 

United States to Liability Under the FTCA 

 

Notwithstanding Defendant’s attempt to read the complaint narrowly, Plaintiff has 

properly alleged that federal law enforcement officers detained Plaintiff and kept him in custody.  

See Plf’s Compl. at ¶¶ 9, 19, 11, 12, 13, 16, 17, 17, 18, 20, 25, 29, and 31.  These allegations 

suffice for purposes of a motion to dismiss under Federal Rule 12(b)(6).  In the alternative, if the 

Court concludes it is necessary to specify that the USICE officers who arrested Mr. Hodgson are 

detention and/or deportation officers who are “law enforcement officers” with the power to 

execute searches, seize evidence, or make arrests for violations of federal law, Plaintiff is 

prepared to amend his complaint to make such allegations.   

Section 1357 of title 8 of the United States Code describes the powers of officers and 

employees of the Department of Homeland Security.1  Federal regulations define “immigration 

officers” to include employees of the DHS such as deportation officers, detention enforcement 

officers, detention officers and immigration enforcement agent.  8 C.F.R. § 1.2.  Section 287.5 of 

title 8 of the Code of Federal Regulations further details the powers of immigration officers and 

immigration enforcement agents as those individuals with the power to arrest.  8 C.F.R. § 

287.5(c)(1)(vi).  Thus, there is no doubt that the officers who found, interviewed and detained 

Mr. Hodgson are federal law enforcement offices whose activities subject the United States to 

liability under the FTCA. 

                                                 
1
 The statute uses the term “Service” because prior to March 1, 2003, the federal immigration agency was the 

Immigration and Naturalization Service.  There can be no doubt that §1357 applies to DHS officers, including 

Immigration and Customs Enforcement officers, for otherwise all of the employees of the DHS would lack the 

power to search, arrest or investigate. 
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 Defendant incorrectly reads the complaint to argue that United States is not liable at all 

because Mr. Hodgson is complaining that his detention was caused by the USICE attorney 

and/or the immigration judge.  But that is not a fair reading of the complaint.  Mr. Hodgson 

admits that he cannot sue the United States under the FTCA for the activities of the USICE 

attorney and the immigration judge.  Mr. Hodgson’s detention however was caused by the 

USICE immigration officers.  They initially arrested Mr. Hodgson, interviewed him, made the 

determination to place him in a county jail, and kept Mr. Hodgson detained until his release.  See 

Plf’s Compl. at ¶¶ 9, 19, 11, 12, 13, 16, 17, 17, 18, 20, 25, 29, and 31.  These allegations are 

enough to survive dismissal under Federal Rule 12(b)(6).   

 In the alternative, Plaintiff requests leave to amend his complaint to eliminate any 

references to the USICE attorney and the immigration judge so that it is plain that Mr. Hodgson 

is complaining only about the actions of federal immigration officers. 

 2. The United States Is Liable For Negligently Detaining Mr. Hodgson Because  

  Federal Immigration Officers Had Not Discretion to Detain Mr. Hodgson 

 

 Defendant did not have authority to deport Mr. Hodgson and consequently Defendant did 

not have discretion to detain Plaintiff.  The discretionary function exception is therefore not a bar 

to Mr. Hodgson’s negligence claims. 

 The FTCA waives sovereign immunity and renders the United States liable for certain 

tort claims “in the same manner and to the same extent as a private individual under like 

circumstances….” 28 U.S.C. § 2674.   The FTCA sets forth exceptions to this waiver of 

immunity, including the “discretionary function” exception.  No liability shall attach under the 

FTCA for 

Any claim based upon an act or omission of an employee of the Government, 

exercising due care, in the execution of a statute or regulation, whether or not 

such statute or regulation be valid, or based upon the exercise or performance or 
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the failure to exercise or perform a discretionary function or duty on the part of a 

federal agency or an employee of the Government, whether or not the discretion 

involved be abused.   

 

28 U.S.C. § 2680(a).   

 

The purpose of the discretionary function exception is to “prevent judicial second-

guessing of legislative and administrative decisions grounded in social, economic, and public 

policy through the medium of an action in tort.”  United States v. Gaubert, 499 U.S. 315, 323 

(1991).  While it “is impossible to define with precision every contour of the discretionary 

function exemption,” United States v. Varig Airlines, 467 U.S. 797, 813 (1984), the Supreme 

Court issued, and this Circuit follows, a two-prong test to determine whether the exception 

applies.  First, a court must determine whether the act complained of required some element of 

choice or judgment.  See Gaubert, 499 U.S. at 322-23; Andrade v. Chojnacki, 65 F.Supp. 2d 431, 

465-66 (W.D. Tex 1999).  Second, the court must determine the judgment or choice “is of the 

kind that the discretionary function exception was designed to shield.”  Id.  

Defendant cannot assert the discretionary function exception because it fails to meet the 

first prong of Gaubert; whether the act or omission complained of involves an element of 

judgment or choice.  This prong is satisfied if a “federal statute, regulation, or policy specifically 

prescribes a course of action for an employee to follow, because the employee has no rightful 

option but to adhere to the directive.”  Gaubert, 499 U.S. at 322.  Importantly, courts “have not 

hesitated to conclude that such action does not fall within the discretionary function of § 2680(a) 

when governmental agents exceed the scope of their authority as designated by statute or the 

Constitution.” Sutton v. United States, 819 F.2d 1289, 1293 (5th Cir. 1987).  See also Biase v. 

Kaplan, 852 F.Supp. 268, 282 (D.N.J. 1994) (“Stated differently, a discretionary function is one 

‘within the scope of authority of an agency or an official, as delegated by statute, regulation or 
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jurisdictional grant.’”); Estate of Davis v. United States, 340 F.Supp. 79 (D.Mass. 2004) 

(affirming that the discretionary function exemption is inapplicable for acts outside a government 

official’s scope of authority.). 

Mr. Hodgson allegation that he is an American Indian born in Canada must be accepted 

as true at this stage of the litigation.  Because of his status, federal immigration officers had no 

authority to detain him because he “is not subject to deportation on any ground.”  Matter of 

Yellowquill, 16 I&N Dec. 576, 578 (BIA 1978).  This much Defendant conceded in its motion.  

Def’’s Mot. to Dismiss at 4-5.  Defendant’s motion on this ground must therefore be denied. 

3. Mr. Hodgson’s Intentional Tort Claims for Assault, Battery, False Arrest 

and False Imprisonment Are Not Barred By The Discretionary Function 

Exception 

 

 As it concerns Mr. Hodgson’s claims for intentional wrongdoing by federal officers, that 

is assault, battery, false arrest and false imprisonment, Defendant is wrong on this point too.  

Section 2680(h), the law enforcement proviso, of the FTCA plainly withdraws the shield of 

immunity for such torts against the United States, including the protections afforded by the 

discretionary function exception, 28 U.S.C. § 2680(a).  For the reasons stated in Sutton v. United 

States, 819 F.2d 1289 (5
th

 Cir. 1987) and Nguyen v. United States, 556 F.3d 1244 (11
th

 Cir. 

2009), § 2680(a) cannot serve as a bar for properly pleaded claims under § 2680(h) because to do 

so would make the remedy of the law enforcement proviso illusory. 

 Mr. Hodgson directs the Court to the extensive discussion of the law enforcement proviso 

found in Nguyen v. United States, 556 F.3d at 1250-57.  Briefly, when first enacted, the FTCA 

afforded relief to persons injured by federal officials but only for negligent acts.  The FTCA 

expressly barred damages suits for intentional torts.  Additionally, Congress immunized any acts 

of a federal officer that were the product of the exercise of discretion.  28 U.S.C. § 2680(a).  In 
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1974, Congress amended the FTCA an included an exception to the exception:  certain 

intentional acts by federal law enforcement officers were exempted from the bar to intentional 

torts. 28 U.S.C. § 2680(h).  This exception to the exception became known as the law 

enforcement proviso.  And while it is plain that injured persons may sue law enforcement 

officers for specified torts, the relationship between the law enforcement proviso and the 

discretionary function exception is not so clear.  Since 1974, the federal courts have struggled to 

reconcile the relationship between § 2680(a) and § 2680(h). 

 Recognizing the potential conflict between these two statutory provisions and the 

necessity to give effect to the law enforcement proviso, the Fifth Circuit concluded in Sutton v. 

United States that “if the law enforcement proviso is to be more than an illusory-now you see it, 

now you don’t-remedy, the discretionary function exception cannot be an absolute bar which one 

must clear to proceed under § 2680(h).”  819 F.2d at 1297.  Instead, the Fifth Circuit instructed 

lower courts to synthesize the policies of both statutory provisions as applied to the particular 

facts of each case.  Id. at 1295.  And as Judge Cardone in the El Paso Division of the Western 

District of Texas recognized, such synthesis requires acknowledging that there are certain 

activities that are deserving of protection because of their discretionary nature (such as when 

“when, where and how to investigate and whether to prosecute”) but federal officials who 

disregard their duties and intentionally injure others as described in 2680(h) lose the protection 

of 2680(a) because the officials have exceeded their authority and abused their discretion. 

Camacho v. Cannella, 2012 U.S. Dist. LEXIS 121384 at *25 (W.D. Tex. Aug. 27, 2012). 

 Here, Mr. Hodgson has alleged that he is an American Indian born in Canada who enjoys 

the protections of the Jay Treaty.  He further alleged that he clearly, forcefully, and repeatedly 

advised federal immigration officers detaining him of his special status which protected him 
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from detention and deportation on immigration charges.  He also alleged that he provided 

documentation to USICE demonstrating his membership in a recognized tribe in Canada.  But 

such pleas were deliberately ignored for 70 days until he was finally released. 

 At this stage of the proceedings, Mr. Hodgson’s allegations suffice to state a claim for 

relief under § 2680(h) and Defendant’s motion should be denied. 

E. Because He Properly Alleged That He Is An American Indian Born in Canada Who 

 Is Protected By The Jay Treaty, Mr. Hodgson States A Claim For Relief Under 

 Texas Law that Defendant Acted Without Legal Authority To Detain Him 
  

 Defendant improperly seeks dismissal by relying on documents and information that are 

not referenced in Mr. Hodgson’s complaint.  Neither the Federal Rules nor Fifth Circuit 

precedent permit Defendant to introduce evidence outside the pleadings when ruling on a Rule 

12(b)(6) motion to dismiss unless two strict requirements are met.  Because the evidence 

presented by Defendant does not satisfy one of these requirements, such evidence and any 

argument based on such evidence should be disregarded. 

 In his complaint Mr. Hodgson alleges that he is an American Indian born in Canada who 

is protected by the Jay Treat of 1794.  Plf’s Compl. at ¶¶ 10, 11, 12, 17, 20, 30, 35, 39 and 40.  

Because of such status, DHS had no authority to detain and deport Mr. Hodgson. 

 Defendant contests Mr. Hodgson’s claim to being an American Indian born in Canada by 

submitting a letter from 1972 regarding Mr. Hodgson’s father.  See Exh. 6.  That letter was never 

referenced in Mr. Hodgson’s complaint and indeed, Mr. Hodgson was never aware of that letter.  

Defendant acknowledges that the 1972 letter is not mentioned in Mr. Hodgson’s complaint, see 

Def’s Mot. to Dismiss (ECF Dkt. No. 7) at n.3, but nevertheless asks for dismissal under Federal 

Rule 12(b)(6) or alternatively under Rule 56. 
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 But unless a document attached to a Rule 12(b)(6) motion is referred in the plaintiff’s 

complaint, such document cannot be considered when ruling on the motion.  Gines v. Horton, 

699 F.3d at 820.  Mr. Hodgson objects to exhibit 6 and requests that the Court disregard it.
2
  Mr. 

Hodgson has specifically and sufficiently alleged that he is an American Indian born in Canada 

who is protected by the Jay Treaty.  Those allegations suffice to state a claim and the Court 

should therefore deny Defendant’s motion. 

Respectfully Submitted,  
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By: /s/ Javier N. Maldonado 

JAVIER N. MALDONADO 

State Bar No. 00794216 

 

Attorney for Plaintiff 

Byron H. Hodgson 

                                                 
2
 Mr. Hodgson recognizes that Exhibit 6 presents a serious question regarding his claim to being an American Indian 

born in Canada as that term is used in 8 U.S.C. § 1359 (INA § 289).  He will need to conduct further discovery on 

this matter but at this stage of the proceedings, he is entitled to proceed with his suit.  Furthermore, even if it turns 

out that he is not American Indian born in Canada as that term is used in 8 U.S.C. § 1359, Mr. Hodgson may have 

meritorious arguments that the protections afforded by the Jay Treaty survive § 1359 and Congress may not 

constitutionally deprive him of rights he enjoys under an international treaty. 
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opposing counsel who is a registered member of this Court’s CM/ECF system.    
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