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Thank you for the opportunity to present written testimony on behalf of the Hoopa 
Valley Tribe concerning S. 2379.  Because of the short notice of the Hearing (barely 24 hours) I 
was unable to attend in person, but I ask that the Subcommittee consider our testimony carefully 
in determining whether to take action.   

1. Introduction. 

The Hoopa Valley Indian Reservation, established in 1864, is the largest land based 
Indian reservation in California.  The Klamath River runs through the northern part of our 
Reservation, and the Trinity River, the largest tributary of the Klamath, bisects our Reservation 
running south to north.  The rivers join at the northern boundary with the Yurok Reservation.  
The mainstem of the Klamath River is entirely within the boundary of our Reservation just 
upstream of Weitchpec, CA.  The Hoopa Valley Tribe has a vital interest in actions that affect 
the Klamath River Basin.   

The Hoopa Valley Tribe thanks the groups that have worked with us toward settlement of 
complex issues concerning the Klamath River Basin.  It is important, however, to note which 
parties have actually signed one or more of the three Agreements and to realize that half of the 
federally recognized tribes of the Klamath Basin (Hoopa Valley, Resighini Rancheria, and 
Quartz Valley Indian Community) have not joined in the Agreements.1  Indeed, with few 
exceptions, most of the signatories are located in the Oregon portion of the Klamath River Basin, 
and many of them are irrigation districts or individuals who use water for irrigation purposes.  
The Klamath Basin Restoration Agreement (KBRA) is skewed in favor of continued over- 
appropriation of water from the Klamath River system at the expense of the environment and the 
senior rights of Indian tribes.   

                                                 
1  The hearing testimony of the Interior Department’s, Mr. Bezdek, that “this Agreement works for all six 

Basin tribes,” is contrary to the actual position taken by half of the tribes in the Basin.   
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By contrast, we believe that the goals of the Upper Klamath Basin Comprehensive 
Agreements (UKBCA) are compatible with our rights in the Klamath River Basin in California.  
However, a reconciliation of Upper Basin and Lower Basin rights will require revisions to 
S. 2379 and slight changes to the UKBCA.2   

My statement is accompanied by:  (1) Proposed markup of S. 2379; (2) “Hoopa Valley 
Tribe Decries New Bill to Terminate Indian Rights,” (June 3, 2014); (3) Memorandum to 
Klamath Basin Task Force from John Bezdek, Department of Interior, re Federal Authorities to 
Implement the Klamath Basin Restoration Agreement (Nov. 20, 2013); and (4) “Comment of 
Hoopa Valley Tribe on DEIS/DEIR for Klamath Facilities Removal” (November 18, 2011).   

2. Interest of the Hoopa Valley Tribe 

Since time immemorial, the fishery resources of the Klamath and Trinity Rivers have 
been the mainstay of the life and culture of the Hoopa Valley Tribe.  The fishery was “not much 
less necessary to the existence of the Indians than the atmosphere they breathed.”  Blake v. 
Arnett, 663 F.2d 906, 909 (9th Cir. 1981) (quoting United States v. Winans, 198 U.S. 371, 381 
(1905)).  The salmon fishery is integral to the customs, religion, culture, and economy of the 
Hoopa Valley Tribe and its members.   

The federal government established the Hoopa Valley Reservation in 1864.  The Hoopa 
Valley Reservation is located in the heart of the Tribe’s aboriginal lands; lands the Tribe has 
occupied since time immemorial.  The Hoopa Valley Tribe has fishing and water rights in the 
Klamath River with a priority date of 1864, as recognized by the United States in the 
Memorandum from Solicitor of the Department of the Interior to the Secretary of the Interior 
(Oct. 4, 1993); and the Memorandum from Regional Solicitor, Pacific Southwest Region to the 
Regional Director, Bureau of Reclamation, Mid-Pacific Region (July 22, 1995) (collectively, 
“Solicitors’ Opinions”); and by federal courts in, for example, Parravano v. Babbitt, 70 F.3d 539 
(9th Cir. 1995).  Congress has recognized and confirmed, for example in the Central Valley 
Project Improvement Act, Pub. L. 102-575, Sections 3406(b)(23) (Oct. 30, 1992), that the United 
States has a federal trust responsibility to restore and maintain the fishery trust resources of the 
Hoopa Valley Tribe to specified standards.  Those standards are recognized in federal law and 
have become a legal mandate.  The Hoopa Valley Tribe’s rights are unique.  This is unlike the 
situation where several tribes signed a single treaty reserving rights in common.  While other 
tribes in the Klamath Basin may also have water and fishing rights, our rights are distinct in 
scope, derive from different authorities, and must be treated separately.3   

The fish and water resources of the Klamath River Basin have been severely and 
adversely affected by the federal authorization, construction, and operation of the Klamath 
                                                 

2  Specifically, § 10.1.3 of the UKBCA (which makes authorization of the KBRA and KHSA a condition of 
the UKBCA) should be stricken and authorization of the Mazama Forest Project in Klamath County, Oregon, as 
provided in KBRA § 33.2, should be included in S. 2379.   

3  The Department of Interior issued an opinion on March 7, 1994, rejecting the existence of federally-
reserved Karuk fishing rights or water to support such fisheries.  See Hearings on H.R. 2785, A Bill To Amend the 
Klamath River Basin Fishery Resources Restoration Act, Before the Subcom. on Fisheries Conservation, Wildlife 
and Oceans, 106th Cong. 3 (2000) (Statement of Michael J. Anderson, Principal Deputy Assistant Secretary for 
Indian Affairs, Dept. of the Interior).   
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Reclamation Project and the Klamath Hydroelectric Project upstream of the Hoopa Valley 
Reservation.  The impacts associated with blocked fish passage, nutrient enrichment, loss of 
habitat, and inadequate instream flows due to the authorization, construction, and operation of 
the Klamath Reclamation Project and the Klamath Hydroelectric Project have contributed to the 
listing of the Southern Oregon/Northern California coast (SONCC) Coho salmon and its critical 
habitat under the Endangered Species Act.   

The Tribe has actively participated in all proceedings relating to the re-licensing of the 
Klamath Hydroelectric Project before the Federal Energy Regulatory Commission (FERC) (the 
license for that Project expired in 2006) and proceedings to enforce operation of the Klamath 
Reclamation Project in compliance with the Endangered Species Act and other applicable law.  
Protection of the Klamath and Trinity Rivers and the aquatic resources therein is of vital 
importance to the Hoopa Valley Tribe. 

The Tribe participated in negotiations leading to the Klamath Hydroelectric Settlement 
Agreement (KHSA) and the Klamath Basin Restoration Agreement (KBRA).  Although the 
Tribe favors the removal of the dams of the Klamath Hydroelectric Project and measures for 
improving water quality and restoring fish passage on the Klamath River, the Tribe did not sign, 
and enacted a resolution in opposition to those two Agreements.  Dam removal is achievable 
under existing law.   

3. Adverse Effects of S. 2379 

As drafted, S. 2379 provides for the unilateral subordination of our Tribe’s rights in 
Klamath River water and the anadromous fish that originate in that river.  If enacted, the bill will 
terminate the Federal trust responsibility for our rights and curtail the associated Federal 
authority to protect and enforce them.  S. 2379 would take Federal Indian policy back down a 
path the Federal government abandoned more than 50 years ago.  We find this both offensive 
and unacceptable and we oppose it.   

The bill will also adversely affect the Tribe’s rights to fish in the Trinity River, the largest 
tributary and source of Klamath River fish.  Those rights are based on a legal framework that the 
Tribe has spent decades in developing and enforcing.  The capstone of that framework is the 
Trinity River Mainstem Fishery Restoration Record of Decision that Congress specifically 
authorized the Secretary and the Tribe to adopt.  It is our 20th Century Treaty with the United 
States.  Our stewardship of the fishery resources of the Trinity and Klamath River system is 
well-recognized and has been publicly commended by Members.  We cannot accept legislation 
that will impair those treaty commitments.   

The Hoopa Valley Tribe has a long record, through administrative, legislative, and 
judicial action, of defense of our rights in the Klamath and Trinity Rivers.  We will not rest until 
our rights are secured.  Congress has formally acknowledged that the degrading U.S. policies of 
the past, based on asserting “plenary power” to unilaterally strip tribes and Indian people of 
rights that are protected by treaties and agreements with the United States, brought dishonor to 
the Nation and were inconsistent with the obligations of the Nation to Native American people, 
as trust beneficiaries.  This proposed legislation seems to be a resurrection of discarded plenary 
powers of the Nation--once again forced upon Native people.  We strongly urge that you give 
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serious consideration to the probable adverse reaction that will come from Indian Country to any 
legislative proposal that reopens the historic wounds of failed U.S. Indian policies against Native 
people.   

The proposed settlements embraced by S. 2379 arose from the desire of water claimants 
who are subject to the jurisdiction of the Oregon courts to resolve a costly general stream 
adjudication.  The parties in Oregon were so occupied with that goal that they failed and then 
refused to design a settlement whose reach was limited to parties in Oregon and protected the 
rights of those in California.  During the negotiations, the Tribe repeatedly identified the 
destructive outcomes to our rights in various drafts of the settlement agreement and offered 
solutions to avoid them.  Our efforts were to no avail.  The parties know that; that is why S. 2379 
asks Congress to impose an outcome that the courts lack the authority to bring about.  

We attach a mark-up of S. 2379 to show how adverse impacts of this Bill can be avoided.  
The following summarizes our concerns with the bill:   

1. Section 3(a)’s approval of the KBRA ratifies the “intent that the Trinity River 
Restoration Program not adversely affect” the KBRA (KBRA p. 16).  This 
subordination of the goals of the TRRP to the funding requirements and low water 
flows of the KBRA will delay the Trinity restoration goals far into the future and 
could lead to failure of the program itself.  For example, thousands of the fall 
Chinook salmon that died in the 2002 fish kill in the Lower Klamath were of 
Trinity River origin.  Section 3 should instead provide for implementation of the 
Settlement, to the extent consistent with the Act, rather than ratification or 
execution.   

2. Section 3(a)’s approval of the KBRA will impose on the Basin a KBRA that has 
no quantified fish restoration goals (KBRA, p. 37); that permanently guarantees 
the River has too little water for natural fish populations to be restored, let alone 
be maintained in harvestable quantities (p. 52-55); and that limits all harvest 
(p. 44) on Klamath-origin fish forcing those fisheries to target Trinity-origin fish.  
See p. 8, § 4 below.   

3. Section 3(a)’s approval of the KBRA requires KBRA signatories to support 
securing a Biological Opinion under the Endangered Species Act that approves 
the flow regime in the KBRA (p. 149).  This puts the cart before the horse by 
attempting to predetermine the scientific analysis required by the ESA of the 
biological effects of the KBRA on fisheries.  This is explained further at p. 13§ 6, 
below.   

4. Section 3(b)(1) distinguishes between signing and implementing the Klamath 
Basin Restoration Agreement (KBRA), with signing exempted from an 
environmental impact statement. But signing the commitments in the KBRA, 
particularly the water diversion priorities of Appendix E-1, has huge 
environmental impact.  This is explained more fully in Attachment 4, our 
comments on the DEIS/DEIR at p. 7, section B.  We expect legislation to require 
full NEPA compliance on all of the KBRA commitments, including water 
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diversions by the Klamath Irrigation District, changing the Project purposes, 
continuing commercial farming of refuges, reallocating federal revenues, etc. 

5. Section 3(d) should also expressly require compliance with section 3406(b)(23) of 
the Central Valley Project Improvement Act, Pub. L. 102-575, and with the 
Trinity River Basin Fish and Wildlife Management Reauthorization Act of 1995, 
Pub. L. 104-143.   

6. Section 3(j) appears to prevent non signatories of the Agreements from enforcing 
any protections of their interests, or the public interest, found in the bill.   

7. Section 4(a)’s approach to revising the Klamath Irrigation Project purposes 
sharply contrasts to the Central Valley Project Improvement Act, Pub. L. 
102-575, which made fish and wildlife restoration a project purpose that is 
coequal to irrigation.  This legislation subordinates the fishery to irrigation water 
deliveries.   

8. Section 4(c) includes direct spending obligations that would require cuts in other 
programs to offset new spending.  This section also conflicts with President 
Obama’s announced freeze on discretionary spending.   

9. Section 5(a) recognizes a bargain and exchange (consideration) for the Klamath 
Tribes’ settlement as a basis for authorizing the Klamath Tribes to make 
"commitments" in the KBRA.  There is no such similar provision or consideration 
for the non-signatory California tribes; the United States would unilaterally 
declare that the tribes are satisfactorily compensated.  Congress has not acted 
toward tribes in this manner in more than half a century since it abandoned the 
tribal termination policy of the 1950s.  See § 5 below.   

10. Section 5(c) provides that many of the actions required to occur before the United 
States compromises its trust duties are output in nature (spend money) rather than 
outcome oriented (restore fish).  This places the risk of loss on the Indian trust 
beneficiaries instead of on the parties who will receive the water deliveries, 
although their rights are junior to those of the Indian tribes.  Thus waivers by the 
Agreement signatories could occur without any assurance that the restoration has 
taken place.  The Office of Management and Budget has long evaluated federal 
programs on the basis of their outcomes.  The waivers should not be effective for 
the United States, or for tribes choosing to grant them, until restoration has 
occurred.   

11. Section 5(f) authorizes the unilateral and unconsented waiver by the United States 
of rights and benefits on behalf of the Hoopa Valley Tribe as set out in the 1995 
and 1997 Interior Department Solicitor's opinions on Klamath River water rights.  
It would approve limitation of the United States’ trust responsibility to protect 
Hoopa fisheries.  In Section 5(f) the United States, as trustee for all federally 
recognized tribes of the Klamath Basin (including Hoopa), would be required to 
allow diversions of Klamath River water in Oregon and other commitments under 
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the KBRA, notwithstanding the resulting adverse effects on our rights and other 
interests in California.   

The Interior Department’s witness, Mr. John Bezdek, responded to a question 
from Senator Wyden about whether the KBRA would terminate rights of the 
Hoopa Valley Tribe.  Mr. Bezdek acknowledged that if the Bureau of 
Reclamation “lives within its water budget,” then the United States would not 
seek additional water for fisheries instream flow purposes.  Mr. Bezdek believes 
that the amount of water for fishery restoration will be “robust” so nothing will 
have been terminated.  But if this Orwellian reasoning was correct, there would be 
no need for the United States to assure the Irrigation Project that the government 
will not assert Indian water and fishing rights.  In fact, the water for fisheries will 
not be “robust,” nor will it even satisfy Endangered Species Act requirements 
during dry years.  See p. 8, § 4 and discussion of Section 5(h)(2) below.   

12. Sections 5(h)(1)(B) and (D) suggest an even broader waiver by the United States 
that would proscribe Klamath River claims on behalf of non-signatory tribes in 
California that are inconsistent with the federal assurances to the Klamath Project 
and other federal commitments in the KBRA. 

13. Section 5(h)(2) purports to protect non-party tribes but its language is limited to 
“the Treaty fishing . . . right” of non-signatory tribes.  It does not protect against 
loss of the existing trust duty of the United States to protect those tribes’ water 
and fishing rights.  Since the intent of the bill is to ratify the KBRA and authorize 
and direct the United States to sign it, the United States’ rights as a trustee would 
be limited as provided in the Restoration Agreement.  As a result, if the priority 
given by the KBRA to Klamath River water diversions of 378,000 acre-feet per 
year has the effect of preventing fish restoration, then the United States will be 
unable to protect Indian fishing rights.  In other words, the United States would be 
enforcing the priority for water diversions even if that leaves too little water to 
restore the fish upon which the Indian tribes rely.  By contrast, under existing law 
“Reclamation is obligated to ensure that project operations not interfere with the 
Tribes’ senior water rights.  . . . . Reclamation must, pursuant to its trust 
responsibility and consistent with its other legal obligations, prevent activities 
under its control that would adversely affect [the Tribes’ fishing] rights.”  
Memorandum of Regional Solicitor (July 25, 1995).  This would be changed by 
KBRA and Section 5(h)(2) would not preserve the trustees’ duty to prevent such 
adverse effects. 

The KBRA makes this elimination (termination) of federal trust responsibility 
explicit for all Basin tribes, signatories or not.  For example, in section 15.3.9:   

The United States, acting in its capacity as trustee for the 
Federally-recognized tribes of the Klamath Basin, hereby 
provides . . . Assurances that it will not assert:  (i) tribal water 
or fishing right theories or tribal trust theories in a manner, or 
(ii) tribal water or trust rights, whatever they may be, in a manner 
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that will interfere with the diversion … of water for the Klamath 
Reclamation Project that is . . . provided in Appendix E-1. 

Congressional ratification of this KBRA provision changes the tribal right 
(enforceable against third parties by the federal trustee) from a right to sufficient 
water to produce the fish on which the Tribes rely, into a right to water left over 
after diversions pursuant to Appendix E-1, regardless of what the habitat results 
may be.  (It is thus similar to termination provisions such as the one for the 
Klamath Tribes of Oregon, which provided that certain federal laws “shall no 
longer be applicable to the members of the Tribes.”  25 U.S.C. § 564q(a).)  This 
bill would abridge the Government-to-Government relationship between the 
United States and the Hoopa Valley Tribe. 

14. Section 8(b) would terminate Federal Energy Regulatory Commission jurisdiction 
over certain Klamath River dams and specially authorize their removal.  But the 
existing FERC licensing process provides a mechanism that, in appropriate cases, 
leads to dam removal.  E.g., FERC Project No. 2342 (Condit Dam).  There is no 
need for new, or further circumscribed, authority to remove the obsolete 
PacifiCorp dams.  See § 7 below.   

15. Section 8(b)(5)(A) and the KHSA authorize PacifiCorp to avoid compliance with 
Clean Water Act requirements before dams are removed, if ever (KHSA p. 41).  
Further, Section 8 of the Bill, is unlikely to produce dam removal, because of the 
many contingencies in the KHSA (KHSA p. 20-21, 62-65).   

16. Section 8(d)(4) would transfer the Iron Gate Hatchery to California.  Instead, the 
Hatchery should transfer to the United States so that it may ensure that the 
Hatchery will be operated in a manner that contributes to the restoration and 
harvest of fish in the Klamath River system and is consistent with the goals of the 
Trinity River Mainstem Fishery Restoration Record of Decision and the trust 
responsibility to the Hoopa Valley Tribe.   

17. Section 9(a)(2) gives funding priority to Party Tribes at the expense of other 
Tribes.   

18. Section 9(g) directs the President to include in budget requests funding that the 
Administration considers to be necessary to carry out the Settlements.  In the 
Subcommittee’s hearing, Mr. John Bezdek, the Interior Department witness, 
called for new federal funding in the amount of $500 million during the first ten 
years of implementation.  In fact, the Agreements require far more federal 
funding.  The Klamath Basin Task Force report shows required funding of 
$922 million in the first ten years.  Over $250 million of that will require new 
authorization.  Whether new funds are provided or whether existing programs will 
be redirected or reprogrammed into achieving the objectives of the Klamath 
Agreements, it should be clear to Members that a substantial federal fiscal 
commitment would be required.  See Attachment 3, Memorandum to Klamath 
Basin Task Force from John Bezdek, Department of Interior, re Federal 
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Authorities to Implement the Klamath Basin Restoration Agreement (Nov. 20, 
2013).   

4. Water Rights in California Deserve Protection.   

The Klamath Basin Restoration Agreement (KBRA) would satisfy Oregon demands for 
Klamath water by diverting water to which California is entitled.  Dry conditions in the Oregon 
portion of the Klamath Basin coupled with over-appropriation of waters from Upper Klamath 
Lake by the Bureau of Reclamation frequently create serious adverse conditions, in both Oregon 
and California, with consequences that ripple all the way to southern California.  Instead of the 
arbitrary allocation of water to Oregon irrigation, as provided in the KBRA, instream flows of 
the Klamath River in California should be determined by a scientific process.   

The reduced availability of Klamath River water in several years has caused the Pacific 
Fisheries Management Council, the Trinity Management Council, and California Salmon and 
Steelhead Advisory Committees to call on the Secretary of the Interior to take action to release 
water from the CVP’s TRD reservoirs water, in addition to that released for the Trinity fishery 
under our treaty with the United States, in order to prevent a die-off of adult salmon in the Lower 
Klamath River.  In 2013,  CVP contractors sued to prevent those releases and that litigation is 
pending in federal court.  The Trinity and Klamath are under stress from the CVP and BDCP.4 

The KBRA has a direct impact on the CVP and BDCP because by further reducing water 
supplies in California’s portion of the Klamath River, the KBRA would put greater demands on 
the CVP’s Trinity Division to serve Klamath/Trinity needs.  The un-reconciled demands for 
water from the north and the south could lead to catastrophe for the Trinity and the Lower 
Klamath salmon fishery.  The Tribe has spent decades working to avoid that outcome and needs 
the help of this Committee in order to succeed.  The Interior Department’s witness in the hearing, 
Mr. John Bezdek, testified that approval of the KBRA will relieve pressure on the Bureau of 
Reclamation to use water from the Trinity River Division reservoirs for Lower Klamath River 
water quality, but the opposite is true.  The KBRA leaves too little water in the Klamath River to 
avert fish die-off conditions without supplemental flows from Trinity Reservoir.   

As less volume and more polluted water flows into California from Oregon, the stress on 
California salmon increases sharply.  For most of the last decade, the only safety valve for fish 
survival in the Lower Klamath estuary has been increased releases of water from Trinity 
reservoirs.  That means less water for California and disregards our Tribe’s senior water rights.  
In Wyoming v. Colorado, 259 U.S. 419 (1922), the Supreme Court ruled that the waters of a 
stream rising in one State and flowing into another State may not be disposed of by the upper 

                                                 
4  Further, since at least 2003, the Bureau of Reclamation  has refused to release TRD water to Humboldt 

County and downstream users as required by: (1) the 1955 Trinity Division authorization act, (2) the associated state 
permits for the TRD, and (3) the 1959 CVP water service contract between Humboldt County and the Bureau of 
Reclamation.  Analyses of the Bay Delta Conservation Plan (BDCP) and the proposed tunnels around the San 
Francisco Bay Delta rely on water legally committed to the Trinity and Klamath Rivers.  BDCP and Interior officials 
continue to deny requests that BDCP models incorporate Trinity water rights.  They have refused to do so on the 
grounds that the water has not been historically used.  But that is because of Interior’s refusal to release the water.  
The BDCP model includes anticipated future uses in the Sacramento basin, so it makes no sense for the Bureau to 
refuse to do the same for existing demands in the Klamath basin.  
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State without regard to the harm that may inure to the lower State.  Even without an interstate 
adjudication, the relative rights of two adjoining states which have both adopted the doctrine of 
prior appropriation should be determined on that basis.  Therefore, Oregon is not free to 
adjudicate and dispose of all of the waters of the Klamath River Basin in Oregon, but must 
respect the senior, 1864, rights reserved by the United States for the Hoopa Valley Tribe in order 
to support a moderate living based upon the taking of salmon and other aquatic species in 
California.  See Parravano v. Babbitt, 70 F.3d 539 (9th Cir. 1995).  Nevertheless, the KBRA 
permits Oregon to disregard California rights.  If enacted, the KBRA legislation would require 
the Secretary to divert Klamath River water to the Klamath Irrigation Project in Oregon in 
disregard of senior rights in California.  The rationale for doing so is a rosy vision that a fully 
implemented KBRA and KHSA would create conditions in the Klamath River in California that 
would satisfy all of California’s rights in the Klamath River.  As we have repeatedly pointed out, 
our scientific analysis refutes that conclusion.   

The quantity of water needed for fishery purposes in California is known because the 
United States retained Utah State University and Dr. Thomas Hardy to make such a 
determination.  Dr. Hardy’s Evaluation of In-Stream Flow Needs in the Lower Klamath River – 
Phase 2 – Final Report (July 31, 2006) represents the best science available as to the water 
required to satisfy the Hoopa Valley Tribe’s senior water rights.  This peer-reviewed science 
document has not been determined to be flawed, but instead has been simply set aside without 
explanation.   

Table 1. Predicted KBRA flows compared to ESA-required minimum releases (NMFS & USFWS 2013) 
and Hardy II recommendations (Hardy et al. 2006).5 Red cells indicate where predicted KBRA flows fall 
below current ESA minimum flow thresholds. Orange cells indicate where predicted KBRA flows fall 
below Hardy II “minimum habitat levels” (Hardy et al. 2006). Months critical to Chinook salmon 
spawning are October through December. All modeled years are in violation. 

  OCT  NOV  DEC  JAN  FEB  MAR  APR  MAY  JUN  JUL  AUG  SEP 
2012  1,125  1,251  1,303  2,036  1,909  2,671  2,297  1,823  1,519  1,067  1,183  1,280 
2013  1,222  1,159  1,264  1,921  2,138  2,532  2,266  2,338  1,820  1,067  1,053  1,162 
2014  1,242  1,285  2,813  2,386  2,840  3,153  3,379  2,802  2,201  1,388  1,111  1,277 
2015  1,230  1,334  1,362  2,084  2,078  2,461  2,395  2,329  1,913  1,221  1,197  1,338 
2016  1,321  1,432  7,733  7,653  6,992  4,577  3,438  2,790  2,238  1,457  1,224  1,406 
2017  1,243  1,362  1,417  2,349  2,434  2,799  3,011  2,429  1,712  1,011  967  1,145 
2018  1,228  1,207  1,398  2,174  2,463  2,936  3,225  3,877  2,546  1,735  1,143  1,322 
2019  1,263  1,160  1,085  1,105  1,616  2,535  2,060  1,330  1,047  715  1,113  1,063 
2020  1,155  1,207  1,297  1,566  2,527  3,798  6,421  3,633  2,707  1,671  1,059  1,210 
2021  1,206  1,096  1,241  5,767  4,623  3,960  2,706  2,049  1,597  974  963  1,036 
2022  1,036  1,217  1,431  4,192  3,439  5,533  6,704  5,153  3,013  2,130  1,381  1,513 
2023  1,306  1,302  2,540  2,887  5,219  10,532  4,238  3,104  2,586  1,673  1,091  1,251 
2024  1,192  1,241  1,372  2,692  2,564  2,949  2,244  1,629  1,168  809  937  1,061 
2025  1,122  1,302  3,077  5,741  3,728  5,741  6,925  3,632  2,784  1,939  1,292  1,311 
2026  1,300  1,221  1,300  2,149  2,704  5,326  4,502  4,163  2,748  1,904  1,292  1,454 
2027  1,304  1,300  1,880  2,418  2,744  3,083  3,014  2,320  1,791  1,099  1,256  1,316 
2028  1,272  1,254  1,218  1,260  1,003  1,416  1,327  1,181  1,067  816  942  1,031 
2029  982  1,094  1,583  3,990  3,116  3,974  3,689  2,472  2,049  1,224  955  1,203 
2030  964  982  992  1,075  1,180  2,078  2,253  1,632  1,313  906  1,098  1,115 

                                                 
5 The flows discussed in this table were generated using the Index Sequential method (IS). The IS method relies 
upon historical flow data to generate a set of flows under future operational conditions. A 51-year hydrologic 
scenario from WY 2012 to WY 2062 was generated by using the historical flow record from 1960 – 2009. 
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2031  1,123  1,158  1,257  2,487  3,584  3,093  2,599  2,049  1,609  1,022  1,106  1,176 
2032  981  924  1,039  1,054  1,002  1,851  1,537  1,229  1,104  915  1,119  1,114 
2033  1,066  1,089  4,343  2,570  7,446  5,957  5,960  3,268  2,648  1,809  1,131  1,203 
2034  1,138  1,193  1,578  2,773  5,406  7,494  5,897  4,272  2,989  2,154  1,557  1,544 
2035  1,307  2,181  6,082  3,290  3,869  6,266  5,593  4,008  2,984  2,092  1,457  1,542 
2036  1,305  3,715  2,908  2,400  2,566  3,002  4,333  2,357  2,164  1,345  925  1,260 
2037  1,102  1,156  1,267  2,191  6,638  6,844  3,481  2,396  2,259  1,428  928  1,259 
2038  1,116  1,147  1,256  2,031  2,277  2,637  2,484  1,727  1,256  860  996  1,070 
2039  968  880  1,062  1,438  1,694  2,353  1,673  1,323  1,181  899  1,015  983 
2040  914  1,008  1,087  1,088  1,008  5,678  5,118  2,989  2,370  1,427  942  1,151 
2041  1,097  1,049  1,009  1,035  1,094  1,890  2,002  1,556  1,258  898  1,152  1,160 
2042  1,091  951  902  943  950  1,316  1,375  1,183  1,064  842  1,101  1,109 
2043  1,003  964  1,000  940  914  1,145  1,247  1,102  1,001  717  874  967 
2044  838  802  802  882  848  4,316  5,456  3,345  2,806  1,869  1,156  1,141 
2045  1,077  968  961  960  923  1,267  1,342  1,182  1,027  719  897  968 
2046  804  801  801  1,172  1,046  3,585  3,548  2,931  2,415  1,571  1,067  1,129 
2047  1,097  864  1,025  3,084  8,730  5,278  3,940  3,171  2,430  1,578  1,088  1,237 
2048  1,136  1,176  2,845  8,960  4,958  3,389  3,250  2,688  2,030  1,238  1,176  1,327 
2049  1,233  1,244  1,288  2,751  3,844  5,171  5,216  5,850  2,811  2,014  1,511  1,506 
2050  1,306  1,305  2,964  3,135  3,989  6,681  6,795  3,966  2,902  2,022  1,411  1,449 
2051  1,304  1,286  1,301  2,353  3,676  3,829  3,958  2,553  2,179  1,378  1,025  1,339 
2052  1,186  1,149  1,214  1,404  1,156  1,508  1,378  1,178  1,035  817  929  969 
2053  804  801  980  1,065  1,555  2,176  2,026  1,930  1,467  954  1,105  1,110 
2054  989  895  994  1,003  1,021  1,898  2,329  1,933  1,672  1,015  1,163  1,194 
2055  976  881  982  1,025  1,419  2,912  2,601  1,885  1,349  842  960  970 
2056  883  806  975  934  896  1,211  1,322  1,239  1,353  1,042  1,231  1,222 
2057  1,005  1,003  2,658  5,718  4,466  3,687  6,725  3,860  2,679  1,759  1,055  1,076 
2058  1,026  1,039  1,217  1,767  1,450  2,933  2,904  2,246  1,576  964  926  996 
2059  1,023  1,041  1,035  1,082  1,068  2,462  3,321  2,637  2,184  1,378  1,196  1,255 
2060  1,039  1,046  1,056  1,046  1,018  1,559  1,963  1,594  1,654  1,110  1,257  1,263 
2061  1,014  1,081  1,223  1,720  1,657  2,778  2,359  1,859  1,549  1,090  1,232  1,280 
2062  1,234  1,135  1,251  1,905  2,138  2,526  2,259  2,336  1,821  1,031  1,081  1,158 

 

 

The dry year water flow graph below shows that Chinook salmon restoration water flows 
quantified by Dr. Hardy are substantially greater, during most of the year, than the KBRA flow 
results.    
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Fig. 1 

 

The KBRA does not represent progress in addressing the existing shortfall in water 
required for Chinook salmon restoration.  Instead, the Oregon water diversion volumes 
guaranteed in KBRA Appendix E-1 will leave too little water in the River to support anadromous 
fish runs in California.   There is no reason to believe that less water will be needed for fisheries 
in California after removal of four dams on the Klamath River.  Fish die-off conditions in the 
Lower Klamath River are being replicated year after year.     

 As shown in Table 1 above and Figure 2, below, the Bureau of Reclamation’s studies 
prepared in support of the Environmental Impact Statement on the Secretarial Determination 
show that in dry water years the KBRA will provide less water to the Klamath River than the 
amount currently required by the Biological Opinion issued pursuant to the Endangered Species 
Act (“ESA”).6  For this reason, the KBRA calls for lobbying the National Marine Fisheries 
Service to reduce the ESA flow requirements.  See KBRA § 21.3.1.B and discussion in  
§ 6 below.  Using political pressure to reduce river flows is a recipe for disaster.  The Hoopa 
Valley Tribe’s experience with the Trinity River shows that the science must inform the 

                                                 
6  See Technical Report No. SRH-2011-02, Hydrology, Hydraulic and Sediment Transport Studies for the 

Secretary’s Determination on Klamath River Dam Removal and Basin Restoration and Appendix F of that document 
(“the 90% exceedence [dry year] flows are similar for the two alternatives from March through September, but for 
the months of October to February the No Action Alternative 90% exceedence flows [current flows] are about 20% 
to 30% larger.”).  Id. at 6-9.   
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determination of flows needed for fish restoration.  The needs of species cannot be determined 
by a political compromise among parties in the Upper Klamath Basin alone.   

5. Avoid Abrogating the United States’ Trust Responsibility to Indians. 

As discussed above concerning Section 5(f) and 5(h), the KBRA limits tribal water and 
fishing rights.  Under existing law, the United States and the Bureau of Reclamation are 
obligated to ensure that irrigation projects do not interfere with the tribes’ senior water rights.7  
The United States has a trust responsibility to ensure that its activities would not adversely affect 
the tribes’ fishing rights.  The KBRA, if approved by Congress, would change this because in 
§ 15.3.9 the United States agrees that it will not assert tribal water or fishing rights in a manner 
that interferes with the diversion of water for the Klamath Irrigation Project in Oregon as 
authorized by the KBRA.8   

The Hoopa Valley Tribe (and two other Klamath Basin tribes) have not approved KBRA 
§ 15, but three other tribes have agreed to it.  It is important to note that the waivers have very 
broad applications.  For example, among other things they will prohibit the signatory tribes from 
bringing trust challenges against the United States for losses related to water diversions that are 
associated with the U.S. Bureau of Reclamation’s operation of the Klamath Project.  They also 
will limit tribal challenges to loss of harvest opportunities that are associated with the fish 
restoration activities above Iron Gate Dam and Link Dam.  KBRA Section 15.3.9 places on the 
tribes – signatories or not – the risk that the United States’ arbitrary allocation of water to 
Oregon irrigation interests will leave insufficient water for fish.  The KBRA also provides that 
harvest restrictions will continue until the fish stocks have been rebuilt, which may mean 
permanent harvest restrictions.  The Trinity River fishery restoration program will be 
undermined if harvests are allowed to merely shift harvest impacts to other stocks.  We are 
concerned that the KBRA does not provide a way of ensuring that the Federal Government will 
take the necessary actions to develop regulations and establish needed enforcement programs.   

An additional problem with the tribal waiver provisions of the KBRA is the unilateral 
termination of the government’s trust responsibility to non-signatory tribes that would be 
approved by enacting KBRA ratification legislation.  The National Congress of American 
Indians and the Northwest Affiliated Tribes have enacted resolutions opposing such unilateral 
abrogation of federal trust responsibility.9  Both the National Congress of American Indians and 
Affiliated Tribes of Northwest Indians do not oppose any tribe exercising its rights to waive its 
trust obligations; however the organizations adamantly oppose a non-consensual waiver that is 

                                                 
7  See Memorandum of Regional Solicitor, Pacific Southwest Region to Regional Director, Bureau of 

Reclamation Mid-Pacific Region re Certain Legal Rights and Obligations Related to the U.S. Bureau of 
Reclamation, Klamath Project (July 25, 1995) and Memorandum to Regional Director from Regional Solicitor, 
Pacific Southwest Region re Oregon Assistant Attorney General’s March 18, 1996 Letter (January 9, 1997).   

8  See Thomas P. Schlosser, “Dewatering Trust Responsibility: The New Klamath River Hydroelectric and 
Restoration Agreements,” Washington Journal of Environmental Law and Policy, vol. 1, no. 1 (July 2011), p. 42. 
Available at http://digital.law.washington.edu/dspace-
law/bitstream/handle/1773.1/1043/1WJELP043.pds?sequence=1.   

9  See National Congress of American Indians Resolution PSP-09-051 and Affiliated Tribes of Northwest 
Indians Resolution ATNI-res-09-63.   
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imposed against a tribe’s objections.  Most tribes believe this is a modern version of historic 
termination policies that have been used against tribes and believe that this, if enacted, will 
renew devastating and dishonorable U.S. policies toward Native people. 

6. S. 2379 Subverts Endangered Species Act Protections for Salmon 

S. 2379 directs the Secretaries of Interior, Commerce, and Agriculture to sign and 
implement the Restoration Agreement (KBRA).10  While the bill requires the Secretaries to 
comply with the Endangered Species Act of 1973 (ESA), the detailed provisions of the KBRA 
show that signatories to the KBRA agree to weaken the protections provided by the ESA to 
threatened and endangered species in the Klamath Basin, notably Coho salmon.  See 
Congressional Research Service Report No. R42158 at 13, Klamath Basin Settlement 
Agreements (May 16, 2014).   

In response to public outcry over ESA (resulting from reductions in Klamath irrigation 
water in 2001), Vice President Cheney intervened to restore water to farmers.11  Federal officials 
in 2002 urged the National Marine Fisheries Service (NMFS) to revise its Biological Opinion 
and relax requirements that the federal irrigation project leave water in the River for fish.  The 
resulting low flows caused by irrigation diversions led to a massive fish die-off in September 
2002, the largest loss of adult salmon in United States’ history.  In Pacific Coast v. Bureau of 
Reclamation,12 the court found that the ESA had been violated and it directed a return to higher 
flow releases for Coho salmon as specified in the Biological Opinion.   

A goal of the KBRA is to increase the “reliability” of irrigation water withdrawals.  The 
parties agreed that no reduction of the 378,000 acre/feet per year in authorized diversions will 
happen until after specific measures are taken to increase water supply.13  But most important, 
KBRA signatories must also “support the issuance of Regulatory Approvals for diversion of 
water for the Klamath Reclamation Project [allowed by] Appendix E-1” (the Appendix which 
allows 378,000 acre/feet per year or more to be diverted, depending on hydrological 
conditions).14   

Removing from the Klamath River the water volumes authorized by KBRA 

Appendix E-1 leaves, in many hydrological conditions, less water for Coho salmon than the 
current Biological Opinion requires.   

                                                 
10  The KBRA is available at http://klamathrestoration.gov. 
11  See Jo Becker and Barton Gellman, Leaving No Tracks, Washington Post, June 27, 2007 at A01, 

available at http://www.law.washington.edu/wjelp/issues/v001i01/docs/. 
12  426 F.3d 1082, 1095 (9th Cir. 2005).   
13  KBRA, § 21.3.1.A.ii, available at http://www.schlosserlawfiles.com/~hoopa/KBRA_Sec.21.3-

021810.pdf. 
14  KBRA § 21.3.1.B.ii, available at http://www.schlosserlawfiles.com/~hoopa/KBRA_Sec.21.3-

021810.pdf. 
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Fig. 2 

 

The Biological Opinion of the National Marine Fisheries Service is one of the “regulatory 
approvals” targeted by KBRA § 21.3.1.B.ii.  In essence, KBRA signatories agree to exert again 
the political pressure that changed the 2002 NMFS Biological Opinion and caused the massive 
die-off of Klamath and Trinity River—origin adult salmon in 2002.  Perhaps NMFS will resist 
this pressure, or perhaps not.  In this way the KBRA seeks to subvert the protection currently 
provided by the Biological Opinion and the Endangered Species Act for threatened species such 
as Coho salmon, as a means of increasing irrigation water.   

7. Separate FERC Licensing For Klamath Dams From Water Rights Issues. 

The UKBCA, KBRA, and the Klamath Hydroelectric Settlement Agreement (KHSA) 
contain provisions tying the three Agreements together such that none can proceed without 
legislation that ratifies all three.  Such legislation (e.g., S. 1851 in the 112th Congress) is 
unnecessarily expensive and damaging to Indian trust duties.  The three Agreements should be 
uncoupled.  Existing statutes and regulations provide for hydroelectric licenses that incorporate 
modern environmental laws and protections.  Such modern licenses lead to dam removal when 
dam owners conclude that they can no longer economically operate dams under applicable law, 
as illustrated by removal of the Condit Project near Portland, Oregon in 2011.  The parties’ 
agreement in the KHSA to suspend the FERC licensing process indefinitely pending ratification 
of the Agreements and funding by Congress undermines the environmental benefits promised by 
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existing law and shifts the cost of dam removal from PacifiCorp, on which it rests under existing 
law, to the public.   

For the Klamath dams, fish passage and operational conditions prescribed by the National 
Marine Fisheries Service and by the U.S. Fish and Wildlife Service (and upheld by 
Administrative Law Judge McKenna), identify environmental remediation costs that exceed the 
benefits of future dam operation under a new FERC license.  FERC has no discretion and must 
include those conditions in a new license, e.g., City of Tacoma v. FERC and Skokomish Indian 
Tribe, 460 F.3d 53 (D.C. Cir. 2006).  PacifiCorp has acknowledged to the Public Utilities 
Commissions of California and Oregon that removal of four dams is now the cost-effective 
solution.  The Commissions authorized PacifiCorp to surcharge electric rates to raise funds for 
project removal.  Those funds are accumulating in trust accounts for removal costs.   

FERC has completed an Environmental Impact Statement preliminary to issuing a new 
conditioned license for the Klamath Project, but it has not acted because Oregon and California 
have not issued water quality compliance certifications.  A Clean Water Act Section 401 
Certification contains standards that the federal licensee must meet in order for the hydroelectric 
project to satisfy state water quality standards.  A FERC license cannot normally be issued 
without a Section 401 Certification.  Although Oregon and California have chosen not to 
exercise their authority to protect state water quality, their action is now unnecessary.  FERC 
requires only that the States be given a timely opportunity to act on Section 401 Certifications, 
i.e., within one year of the license application.  That time lapsed in 2007.   

PacifiCorp persuaded Oregon and California to extend that one-year period repeatedly by 
successive annual letters that withdraw and resubmit PacifiCorp’s application.  See KHSA § 6.5.  
FERC has overlooked this practice, but has never ruled that a license applicant can stop the 
licensing process in this way.  See Central Vermont Public Service Corp. 113 FERC ¶ 61,167 
(Nov. 17, 2005).  FERC has urged the States to finish their review.  Where, as here, the States 
have entered into a contract (the KHSA) to halt preparation of Section 401 Certification 
conditions for many years, they have waived their certification right.  In 2012, the Hoopa Valley 
Tribe asked FERC to call a halt to the letter writing of PacifiCorp and the States and to issue a 
license that incorporates the established fish passage and operational conditions promptly.  That 
petition is pending.  Such a license would impose environmental remediation costs that exceed 
the benefit of future operations and thus will produce either dam removal or retrofitting of a 
project to provide genuine environmental benefits to the Klamath River System.  In short, were it 
not for the KHSA, existing laws would by now have produced dam removal.  The KHSA is 
unnecessary, benefits only PacifiCorp, and should not be ratified. 

8. Rehabilitate the Wildlife Refuges.   

Ecological functions of the Lower Klamath Wildlife Refuge and the Tule Lake Wildlife 
Refuge have been severely disrupted by the Bureau of Reclamation and railroad construction 
projects.  The Wildlife Refuges have been so dewatered by management practices in the Upper 
Basin, that they fail to effectively address the needs of wildlife and fall far short of providing the 
filtering and water quality improvement functions that historically have made the Klamath River 
such a bountiful source of salmon and other fish and wildlife.  These functions must be restored, 
both for water quality purposes and to serve the original purposes for which the Wildlife Refuges 
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were created.  The KBRA does nothing to achieve these objectives, instead it binds the parties to 
support continued commercial farming in large portions of the Refuges.  KBRA § 15.4.3.  
Commercial farming is inconsistent with the purposes for which the Refuges were created and 
those activities frustrate the water quality improvement functions that would ordinarily be 
performed by those wetlands.   

9. Basin Wide Management. 

The KBRA’s approach of limiting participation in the Klamath Basin Coordinating 
Council and the Technical Advisory Team to entities that have signed the Agreements is 
fundamentally flawed.   It was apparent by the early 1980s that the Klamath and Trinity fishery 
and watershed management activities were in need of being coordinated if proper fishery, habitat 
and water management were to be successful.  In 1986, we worked with the States of California 
and Oregon, the Department of the Interior and Pacific Fishery Management Council to 
coordinate harvest management, fish habitat and water management that would complement our 
work on the Trinity.  The Tribe was instrumental in enacting Pub. L. 99-552, the Klamath River 
Basin Fishery Resource Restoration Act, which created the Klamath Fishery Management 
Council and Klamath River Basin Fisheries Task Force (Klamath Task Force).  The Klamath 
Fishery Management Council worked to bring together policy managers from the States and 
Federal agencies, while the Klamath Task Force focused its attention on habitat issues.  

Pub. L. 99-552 provided a framework to:  Ensure more effective long-term coordination 
of Klamath-Trinity River fisheries under sound conservation and management principles that 
ensure adequate spawning escapement and monitoring.   

 improve area hatcheries to assist in rebuilding natural fish populations and 
maintaining genetic integrity and diversity among sub basin stocks; 

 improve upstream and downstream migration by removal of obstacles to fish 
passage; and 

 rehabilitate watersheds; 

The Act also planned for the expansion of the management structure to include the Klamath 
Tribes and Commissioners of Klamath County in Oregon once management activities included 
areas above the Iron Gate Dam. 

The Klamath Fisheries Management Council successfully worked among the agencies 
and stakeholders to establish a balanced harvest and spawning escapement management structure 
that remains in place.  Today, the Klamath Fishery Management Council’s work has been 
incorporated into the West Coast fishery management. The Klamath Task Force’s reports, 
findings and recommendations on habitat and restoration are posted on line by the U.S. Fish and 
Wildlife Services Office in Yreka, California.  The Klamath Task Force thus attempted to bring 
balanced management to Klamath and Trinity fishery restoration activities and water quality and 
quantity concerns.  Unfortunately, Pub. L. 99-552 expired in 2006 and was not reauthorized.   
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In 1996, Pub. L. 104-143, the Trinity River Basin Fish Management Reauthorization Act 
of 1995, was enacted to expand the definition of Trinity River fishery habitat to include the 
Lower Klamath River area downstream of the confluence with the Trinity River.  Pub. L. 104-
143 also required improvements in the Trinity River Fish Hatchery so that it can best serve its 
purpose of mitigation of fish habitat above Lewiston Dam while not impairing efforts to restore 
and maintain naturally reproducing anadromous fish stocks within the basin. 

Basin-wide management, based on the Trinity River Restoration Program model, is 
important for an additional reason.  The Trinity River stands as the sole safety net for the 
Klamath River Basin.  As demonstrated in 2004, 2012, and 2013, the Trinity River has been the 
only source of available water to address low flow, warm water, and disease conditions that have 
come to characterize the Lower Klamath River Basin.  In order to keep the Trinity River in a 
position of being able to address water quality for the Lower Klamath River, the Trinity 
restoration work must continue to be successful, with stable funding and an adequate water 
quantity for salmon spawning and rearing habitat.   

The National Research Council Report on Klamath (2007)15 also urged establishment of a 
Basin-wide management structure.  The National Research Council Report pointed to the final 
Trinity River Mainstem Fishery Restoration EIS/EIR [2000] as: 

a governance structure that is explicitly intended to facilitate the 
program’s Adaptive Environmental Assessment and Management 
efforts.  . . .  [T]his governance structure appears to provide clear paths for 
bringing information that is critical to land, water and species management 
to those who can use it.  Adaptive management in the greater Klamath 
River Basin would benefit substantially by adopting organizational and 
process approaches that are being used to support restoration planning in 
the Trinity River sub-Basin.16 

In response to this recommendation, the Hoopa Valley Tribe has proposed a Joint 
Directorate, which would extend the Trinity River Restoration Program approach to the entire 
Klamath River Basin.  The comprehensive management structure that Hoopa has suggested here 
is based on our successful work over the last few decades to coordinate management in the 
Klamath and Trinity Basins.   

Rather than continuing a coordinated Klamath-Trinity basin approach, the parties to the 
Klamath Basin Restoration Agreement (KBRA) instead adopted a structure called the Klamath 
Basin Coordinating Committee (KBCC).17  But the KBCC is made up solely of the signatory 
parties to the KBRA which, for example, excludes the Hoopa Valley Tribe and the federal 
agencies, and also fails to address management issues arising in the California portion of the 

                                                 
15  Committee on Hydrology, Ecology, and Fishes of the Klamath River Basin, National Research Council 

(2007), (Chap. 6 “Applying Science to Management”).   
16  Hydrology, Ecology, and Fishes of the Klamath River Basin (NRC 2007) at 141.   
17  Klamath Basin Restoration Agreement, Appendix D-1, Klamath Basin Coordinating and Advisory 

Councils and Subgroups.  See http://Klamathrestoration.gov.   
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Klamath Basin, which is more than half of the watershed.  The KBCC is also purely advisory to 
federal and state agencies and has no management authority.   

S. 2379 should not be reported or passed in its present form.  Thank you for the 
opportunity to testify in this matter.   
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113TH CONGRESS 
2D SESSION 

 
To approve and implement the Klamath Basin agreements, to improve natural resource 

management, support economic development, and sustain agri- cultural 
production in the Klamath River Basin in the public interest and the interest of 
the United States, and for other purposes. 

 
 

 
 
 

IN THE SENATE OF THE UNITED STATES 

_______ 
Mr. WYDEN (for himself, Mr. MERKLEY, Mrs. FEINSTEIN, and Mrs. BOXER) 

introduced the following bill; which was read twice and referred to the Committee 
on __________________ 

 
 

 
 
 

A BILL 

To approve and implement the Klamath Basin agreements, to improve natural 
resource management, support eco- nomic development, and sustain 
agricultural production in the Klamath River Basin in the public interest 
and the interest of the United States, and for other purposes. 

 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the ‘‘Klamath Basin Water 

5 Recovery and Economic Restoration Act of 2014’’. 

6 SEC. 2. DEFINITIONS. 
In this Act:

S.	2379
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(1) AGREEMENT.—The term ‘‘Agreement’’ means 

each of— 

(A) the Restoration Agreement; and 

(B) the Upper Basin Agreement. 

(2) COMMISSION.—The term ‘‘Commission’’ 

means the Federal Energy Regulatory Commission. 

(3) FACILITIES  REMOVAL.—The term ‘‘facilities 

removal’’ means— 

(A) physical removal of all or part of each 

facility to achieve, at a minimum, a free-flowing 

condition and volitional fish passage; 

(B) site remediation and restoration, 

including restoration of previously inundated land; 

(C) measures to avoid or minimize adverse 

downstream impacts; and 

(D) all associated permitting for the actions 

described in this paragraph. 

(4) FACILITY.—The term ‘‘facility’’ means the 

following 1 or more hydropower facilities (including 

appurtenant works licensed to PacifiCorp) within the 

jurisdictional boundary of the Klamath Hydroelectric 

Project, FERC Project No. 2082 (as applicable):   

(A) Iron Gate Dam. 

(B) Copco No. 1 Dam. 

(C) Copco No. 2 Dam. 
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(D) J.C. Boyle Dam. 

(5) HYDROELECTRIC  SETTLEMENT.—The 

term ‘‘Hydroelectric Settlement’’ means the agreement 

entitled ‘‘Klamath Hydroelectric Settlement Agreement’’ 

and dated February 18, 2010 (including any amendments to 

that agreement approved pursuant to section 3(a)). 

(6) JOINT MANAGEMENT ENTITY.—The term 

‘‘Joint Management Entity’’ means the entity that—  

(A) is comprised of the Landowner Entity, the 

Klamath Tribes, the United States, and the State of 

Oregon; 

(B) represents the interests of the parties to the 

Upper Basin Agreement; and  

(C) is responsible for overseeing 

implementation of the Upper Basin Agreement, as 

described in section 7 of the Upper Basin Agreement. 

(7) JOINT MANAGEMENT ENTITY 

TECHNICAL TEAM.—The term ‘‘Joint Management 

Entity Technical Team’’ means the group of specialists 

appointed by the Joint Management Entity as provided for in 

section 7.8 of the Upper Basin Agreement. 

(8) KENO FACILITY.—The term ‘‘Keno Facility’’ 

means the dam located in Klamath County, Oregon, land 

underlying the dam, appurtenant facilities, and PacifiCorp-

owned property described as Klamath County Map Tax Lot 
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R-3907-03600-00200-000. 

(9) KLAMATH BASIN.— 

(A) IN GENERAL.—The term ‘‘Klamath 

Basin’’ means the land tributary to the Klamath River 

in Oregon and California. 

(B) INCLUSIONS.—The term ‘‘Klamath 

Basin’’ includes the Lost River and Tule Lake 

Basins. 

(10) KLAMATH PROJECT.— 

(A) IN GENERAL.—The term ‘‘Klamath 

Project’’ means the Bureau of Reclamation project in 

the States of California and Oregon, as authorized 

under the Act of June 17, 1902 (32 Stat. 388, chapter 

1093). 

(B) INCLUSIONS.—The term ‘‘Klamath 

Project’’ includes any dams, canals, and other works 

and interests for water diversion, storage, delivery, 

and drainage, flood control, and similar functions 

that are part of the project de-scribed in 

subparagraph (A). 

(11) KLAMATH PROJECT WATER 

USERS.—The term ‘‘Klamath Project Water Users’’ has 

the meaning given the term in the Restoration Agreement. 

(12) LANDOWNER ENTITY.—The term 

‘‘Landowner Entity’’ means the entity established 
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pursuant to section 8 of the Upper Basin Agreement.   

(13) OFF-PROJECT AREA.—The term ‘‘Off-

Project Area’’ means— 

(A) the areas within the Sprague River, 

Sycan River, Williamson River, and Wood Valley 

(including the Wood River, Crooked Creek, 

Sevenmile Creek, Fourmile Creek, and Crane Creek) 

subbasins referred to in Exhibit B of the Upper Basin 

Agreement; and 

(B) to the extent provided for in the Upper Basin 

Agreement, any other areas for which claims 

described by section 1.3 or 2.5.1 of the Upper Basin 

Agreement are settled as provided for in section 2.5.1 

of the Upper Basin Agreement. 

(14) OFF-PROJECT IRRIGATOR.—The term ‘‘Off-

Project Irrigator’’ means any person that is— 

(A)(i) a claimant for water rights for irrigation 

uses in the Off-Project Area in Oregon’s Klamath 

Basin Adjudication; or (ii) a holder of a State of 

Oregon water right permit or certificate for irrigation 

use in the Off-Project Area; and 

(B) a Party to the Upper Basin Agreement. 

(15) OREGON’S KLAMATH BASIN 

ADJUDICATION.—The term ‘‘Oregon’s Klamath Basin 

adjudication’’ means the proceeding to determine surface 
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water rights pursuant to chapter 539 of the Oregon Revised 

Statutes entitled ‘‘In the matter of the de-termination of the 

relative rights of the waters of the Klamath River, a 

tributary of the Pacific Ocean,’’ in the Circuit Court of the 

State of Oregon for the County of Klamath, numbered WA 

1300001. 

(16) PACIFICORP.—The term ‘‘PacifiCorp’’ means 

the owner and licensee of the facility (as of the date of 

enactment of this Act). 

(17) PARTY TRIBES.—The term ‘‘Party tribes’’ 

means— 

(A) the Yurok Tribe; 

(B) the Karuk Tribe; 

(C) the Klamath Tribes; and 

(D) such other federally recognized tribes of the 

Klamath Basin as may become party to the 

Restoration Agreement after the date of enactment of 

this Act. 

(18) RESTORATION AGREEMENT.—The term 

‘‘Restoration Agreement’’ means the agreement entitled 

‘‘Klamath River Basin Restoration Agreement for the 

Sustainability of Public and Trust Resources and Affected 

Communities’’ and dated February 18, 2010 (including 

amendments adopted prior to the date of enactment of this 

Act and any further amendments to that agreement 
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approved pursuant to section 3(a)). 

(19) RIPARIAN PROGRAM.—The term ‘‘Riparian 

Program’’ means the program described in section 4 of the 

Upper Basin Agreement. 

(20) SECRETARY.—The term ‘‘Secretary’’ 

means the Secretary of the Interior. 

(21) SECRETARIES.—The term ‘‘Secretaries’’ 

means each of— 

(A) the Secretary of the Interior; 

(B) the Secretary of Commerce; and 

(C) the Secretary of Agriculture. 

(22) SETTLEMENTS.—The term ‘‘Settlements’’ 

means each of— 

(A) the Hydroelectric Settlement; 

(B) the Restoration Agreement; and 

(C) the Upper Basin Agreement. 

(23) UPPER BASIN AGREEMENT.—The term 

‘‘Upper Basin Agreement’’ means the agreement en-titled 

‘‘Upper Klamath Basin Comprehensive Agreement’’ and 

dated April 18, 2014 (including any amendments to that 

agreement approved pursuant to section 3(a)). 

(24) WATER USE PROGRAM.—The term 

‘‘Water Use Program’’ means the program described in 

section 3 of the Upper Basin Agreement and section 16.2 

of the Restoration Agreement. 
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SEC. 3.  AUTHORIZATION,  EXECUTION,  AND  

IMPLEMENTATION OF SETTLEMENTS. 

(a) RATIFICATION  IMPLEMENTATION OF 

SETTLEMENTS.— 

(1) IN  GENERAL.—Except as modified by this Act, and to 

the extent that the Settlements do not conflict with this Act, the 

Settlements are author- ized, ratified, and confirmed. 

(12) AMENDMENTS CONSISTENT WITH THIS 

ACT.—If any amendment is executed to make any of the 

Settlements consistent with this Act, the amendment is also 

authorized, ratified, and confirmedshall be implemented to 

the extent the amendment is consistent with this Act. 

(23) FURTHER AMENDMENTS.—If any 

amendment to any of the Settlements is executed by the 

parties to the applicable Settlement after the date of enactment 

of this Act, unless the Secretary, the Secretary of Commerce, 

or Secretary of Agriculture determines, not later than 90 

days after the date on which the non-Federal parties agree to 

the amendment, that the amendment is inconsistent with this 

Act or other provisions of law, the amendment is also 

authorized, ratified, and confirmed  shall be implemented to 

the extent the amendment— 

(A) is not inconsistent with this Act or other 

provisions of law; 

(B) is executed in a manner consistent with 
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the terms of the applicable Settlement; and 

(C) does not require congressional approval 

pursuant to section 2116 of the Revised Statutes (25 

U.S.C. 177) or other applicable Federal law. 

(b) EXECUTION  AND  IMPLEMENTATION  OF  

SETTLE-MENTS.— 

(1) THE  AGREEMENTS.— 

(A) IN GENERAL.—As authorized, ratified, 

and confirmed pursuant to subsection (a)— 

(i) the Secretary, the Secretary of Commerce,

 and the Secretary of Agriculture shall 

promptly execute and implement the Restoration Agreement; 

and (ii) the Secretary and the Secretary of Commerce shall 

promptly execute and implement the Upper Basin Agreement. 

(B) EFFECT OF EXECUTING

 AGREEMENTS.—Notwithstanding subsection (l), 

execution by the applicable Secretaries under 

subparagraph (A) of either Agreement shall not be 

considered a major Federal action under the National 

Environmental Policy Act of 1969 (42 U.S.C. 4321 et 

seq.). 

(C3) PARTICIPATION IN THE UPPER BASIN 

AGREEMENT.—As provided for in the Upper Basin 

Agreement and as part of implementing the Upper Basin 

Agreement, the Secretary and the Secretary of Commerce 
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may— 

(i) participate in the Water Use Program 

and in the Riparian Program; and 

(ii) serve as members of the Joint 

Management Entity representing the Bureau 

of Indian Affairs, the United States Fish and 

Wildlife Service, the United States Geological 

Survey, and the National Marine Fisheries 

Service of the Department of Commerce, with 

the Secretary serving as the voting member, as 

described in section 7.1.5 of the Upper Basin 

Agreement. 

(24) HYDROELECTRIC  SETTLEMENT.—To the 

ex-tent that the Hydroelectric Settlement does not conflict 

with this Act, the Secretary, the Secretary of Commerce, 

and the Commission shall implement the Hydroelectric 

Settlement, in consultation with other applicable Federal 

agencies. 

(c) FEDERAL RESPONSIBILITIES.—To the extent 

consistent with the Settlements, this Act, and other provisions of 

law, the Secretary, the Secretary of Commerce, the Secretary of 

Agriculture, and the Commission shall perform all actions 

necessary to carry out each responsibility of the Secretary, the 

Secretary of Commerce, the Secretary of Agriculture, and the 

Commission, respectively, under the Settlements. 
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(d) ENVIRONMENTAL COMPLIANCE.—In 

implementing the Settlements, the Secretaries and the 

Commission shall comply with— 

(1) the National Environmental Policy Act of 1969 

(42 U.S.C. 4321 et seq.); 

(2) the Endangered Species Act of 1973 (16 

U.S.C. 1531 et seq.); and 

(3) all other applicable law.   
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(e) Trinity River Restoration not impaired.—

Pursuant to the Act of August 12, 1955, Pub. L. 84-386; the Act 

of October 24, 1984, Pub. L. 98-541; the Act of October 30, 

1992, Pub. L. 102-575 Title XXXIV; and the Act of May 15, 

1996, Pub. L. 104-143; federal contracts, the December 19, 2000 

Record of Decision--Trinity River Mainstem Fishery 

Restoration, tribal federal co-management of the Trinity River 

Hatchery, other administrative actions, and judicial decisions; 

state permits; and the federal trust responsibility for the Hoopa 

Valley Indian Tribe, the United States has an obligation to 

restore, maintain, preserve, propagate and enable the harvest of 

fishery resources of the Trinity River tributary to the Klamath 

River in California.  Nothing in this Act or the Restoration 

Agreement changes that obligation.  No Party shall take or 

permit any action that conflicts with, or in any way impairs, that 

obligation. 

(f) Restoration Goals.—The goal of the 

Restoration Agreement is to restore the naturally-reproducing 

populations of anadromous fish of the Klamath Basin (excluding 

the Trinity River Restoration described in subsection (c)) to their 

pre-Copco I (1917) dam abundance levels by December 31, 

2034.   

(g) Instream Flows.—Notwithstanding any other 

provision of the Restoration Agreement, including Appendix 

E-1, the Secretary shall not divert any water from Upper 



 
June 5, 2014 Hoopa Mark-up 

END14248   S.L.C. 
13  

 

Attachment 1, Page 13 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Klamath Lake or the Klamath River at a time or in an amount 

that will leave in the Klamath River insufficient flow to achieve 

the Ecological Base Flows in “Evaluation of Instream Flow 

Needs in the Lower Klamath River” 2006 by Hardy, Addley and 

Saraeva, unless the Secretary, based upon the best available 

scientific data, and with the concurrence of the Federally-

recognized tribes of the Klamath Basin having Federally-

reserved fishing rights, the California Department of Fish & 

Game, and the Oregon Department of Fish & Wildlife, 

determines that other flows would be needed for the preservation 

and propagation of fish and wildlife.  In making that judgment 

the Secretary will consider Real Time Management tools, the 

inflow exceedence index and other appropriate forecasts.   

(he) PUBLICATION OF NOTICE; EFFECT OF 

PUBLICATION.— 

(1) RESTORATION AGREEMENT.— 

(A) PUBLICATION.—The Secretary shall 

publish the notice required by section 15.3.4.A or 

section 15.3.4.C of the Restoration Agreement, as 

applicable, in accordance with the Restoration 

Agreement. 

(B) EFFECT OF PUBLICATION.—

Publication of the notice described in 

subparagraph (A) shall have the effects on the 

commitments, rights, and obligations of the Party 
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tribes, the United States (as trustee for the federally 

rec- ognized Party tribes of the Klamath Basin), and 

other parties to the Restoration Agreement as the 

rights and obligations that are provided for in the 

Restoration Agreement. 

(2) UPPER BASIN AGREEMENT.—  

(A) PUBLICATION.—The Secretary shall 

publish the notice required by section 10.1 of the 

Upper Basin Agreement if all requirements of 

section 10 of the Upper Basin Agreement have 

been fulfilled, including the requirement for notice 

by the Klamath Tribes of the willing- ness of the 

Tribes to proceed with the Upper Basin Agreement 

following enactment of authorizing legislation as 

described in section 10.1.10 or 10.2 of the Upper 

Basin Agreement, as applicable, in accordance with 

the Upper Basin Agreement. 

(B) EFFECT OF PUBLICATION.— 

(i) PERMANENCY.—On publication 

of the notice required under section 10.1 of the 

Upper Basin Agreement, the Upper Basin 

Agreement shall become permanent. 

(ii) TERMINATION.— On publication 

of the notice required under section 10.2 of the 

Upper Basin Agreement, the Upper Basin 
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Agreement shall terminate, according to the 

terms of that section. 

(3) JUDICIAL REVIEW.— 

(A) IN GENERAL.—Judicial review of a 

decision of the Secretary pursuant to this 

sub-section shall be in accordance with the standard 

and scope of review under subchapter II of chapter 

5, and chapter 7, of title 5, United States Code 

(commonly known as the ‘‘Administrative 

Procedure Act’’). 

(B) DEADLINE.—Any petition for review 

under this subparagraph shall be filed not later than 1 

year after the date of publication of the notice 

required under this paragraph. 

(fi) ELIGIBILITY FOR FUNDS PROTECTED.—

Notwithstanding any other provision of law, nothing in this Act 

or the implementation of the Settlements, other than as explicitly 

provided for in this Act or the Settlements— 

(1) restricts or alters the eligibility of any party to any 

of the Settlements, or of any Indian tribe, for the receipt of 

funds; or 

(2) shall be considered an offset against any 

obligations or funds in existence on the date of enactment of 

this Act, under any Federal or State law. 

(3) Funds required by the Secretaries to carry out 
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Trinity River Restoration actions described in section (e) 

($16.4 million annually during construction authorized by 

the Record of Decision described in Section (e) and $11 

million annually thereafter, indexed to October 2007) shall 

not be reduced by or reallocated for implementation of the 

Restoration Agreement.   

(gj) TRIBAL RIGHTS PROTECTED.—Nothing in this 

Act or the Settlements— 

(1) affects the rights of any Indian tribe outside the 

Klamath Basin; or 

(2) amends, alters, or limits the authority of the 

Indian tribes of the Klamath Basin to exercise any water 

rights the Indian tribes hold or may be determined to hold 

except as expressly provided in the Agreements. 

(3) Nothing in this Act or the Restoration 

Agreement changes the government-to-government 

obligation of the United States to provide meaningful input 

for, and to consult with, the Hoopa Valley Tribe.   

(hk) WATER RIGHTS.— 

(1) IN GENERAL.—Except as specifically 

provided in this Act and the Settlements, nothing in this 

Act or the Settlements creates or determines water rights 

or affects water rights or water right claims in existence on 

the date of enactment of this Act. 

(2) NO STANDARD FOR QUANTIFICATION.— 
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Nothing in this Act or the Settlements establishes any 

standard for the quantification of Federal reserved water 

rights or any water claims of any Indian tribe in any 

judicial or administrative proceeding. 

(il) WILLING SELLERS.—Any acquisition of interests 

in land or water pursuant to either Agreement shall be from 

willing sellers. 

(j) NO PRIVATE RIGHT OF ACTION.— 

(1) IN  GENERAL.—Nothing in this Act confers on any 

person or entity not a party to the Settle-ments a private right of 

action or claim for relief to interpret or enforce this Act or the 

Settlements. 

(2) OTHER LAW.—This subsection

 does not alter or curtail any right of action or 

claim for relief under any other applicable law. 

(km) STATE COURTS.—Nothing in this Act expands the 

jurisdiction of State courts to review Federal agency actions or 

determine Federal rights. 

(ln) RELATIONSHIP TO CERTAIN OTHER FEDERAL 

LAW.— 

(1) IN GENERAL.—Nothing in this Act amends, 

supersedes, modifies, or otherwise affects— 

(A) Public Law 88–567 (16 U.S.C. 695k 

et seq.), except as provided in section 4(c); 

(B) the National Wildlife Refuge System 
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Administration Act of 1966 (16 U.S.C. 668dd 

et seq.); 

(C) the Endangered Species Act of 1973 (16 

U.S.C. 1531 et seq.); 

(D) the National Environmental Policy Act of 

1969 (42 U.S.C. 4321 et seq.); 

(E) the Federal Water Pollution Control Act 

(33 U.S.C. 1251 et seq.), except to the extent section 

8(b)(4) of this Act requires a permit under section 

404 of that Act (33 U.S.C. 1344), notwithstanding 

section 404(r) of that Act (33 U.S.C. 1344(r)); or 

(F) the Federal Land Policy and Management 

Act of 1976 (43 U.S.C. 1701 et seq.). 

(G) the Treaty between the United States and 

the Klamath and Moadoc Tribes and the Yahooskin 

Band of Snake Indians dated October 14, 1864 (16 

Stat. 707); or 

(H) the Klamath Indian Tribe Restoration Act 

(25 U.S.C. 566 et seq.). 

(2) CONSISTENCY.—The Agreements shall be 

considered consistent with subsections (a) through (c) of 

section 208 of the Department of Justice Appropriation Act, 

1953 (43 U.S.C. 666). 

(3) FEDERAL ADVISORY COMMITTEE ACT.—

The actions of the Joint Management Entity and the Joint 
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Management Entity Technical Team shall not be subject to 

the Federal Advisory Committee Act (5 U.S.C. App.). 

(mo) WAIVER OF SOVEREIGN IMMUNITY BY THE 

UNITED STATES.—Except as provided in subsections (a) 

through (c) of section 208 of the Department of Justice 

Appropriations Act, 1953 (43 U.S.C. 666), nothing in this Act or 

the implementation of the Settlements waives the sovereign 

immunity of the United States. 

(np) WAIVER OF SOVEREIGN IMMUNITY BY 

THE PARTY TRIBES.—Nothing in this Act waives or 

abrogates the sovereign immunity of the Party tribes. 

SEC. 4. KLAMATH PROJECT AUTHORIZED 

PURPOSES. 

(a) KLAMATH PROJECT PURPOSES.—(1)  IN 

GENERAL.—Subject  to  paragraph  (2) and subsection (b), the 

purposes of the Klamath Project include— 

(A) irrigation; 

(B) reclamation; 

(C) flood control; 

(D) municipal; 

(E) industrial; 

(F) power; 

(G) fish and wildlife purposes; and 

(H) National Wildlife Refuge purposes. 
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(2) EFFECT OF FISH AND WILDLIFE

 PUR- 

POSES.— 

(A) IN GENERAL.—Subject to

 subpara-graph (B), the fish and wildlife purposes of 

the Klamath Project authorized under paragraph (1) 

shall not adversely affect the irrigation purpose of the 

Klamath Project. 

(B) WATER ALLOCATIONS AND

 DELIVERY.—Notwithstanding subparagraph (A), 

the water allocations and delivery to the National 

Wildlife Refuges provided for in the Restoration 

Agreement shall not constitute an adverse effect on

 the irrigation purpose of the

 Klamath Project for purposes of this paragraph. 

(b) WATER RIGHTS ADJUDICATION.—For purposes 

of the determination of water rights in Oregon’s Klamath Basin 

adjudication, until the date on which the Appendix E-1 to the 

Restoration Agreement is filed in Oregon’s Klamath Basin 

adjudication pursuant to the Restoration Agreement, the 

purposes of the Klamath Project shall be the purposes in effect 

on the day before the date of enactment of this Act. 

(c) DISPOSITION OF NET REVENUES FROM 

LEASING OF TULE LAKE AND LOWER KLAMATH 

NATIONAL WILDLIFE REFUGE LAND.—Notwithstanding 
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any other provision of law, net revenues from the leasing of 

refuge land within the Tule Lake National Wildlife Refuge and 

Lower Klamath National Wildlife Refuge under section 4 of 

Public Law 88–567 (78 Stat. 851) (commonly known as the 

‘‘Kuchel Act’’) shall be provided directly, without further 

appropriation, as follows: 

(1) 10 percent of net revenues from land within the 

Tulelake National Wildlife Refuge that are within the 

boundaries of Tule Lake Irrigation District to Tulelake 

Irrigation District, as provided in article 4 of Contract No. 

14–06–200–5954 and section 2(a) of the Act of August 1, 

1956 (70 Stat. 799, chapter 828). 

(2) Such amounts as are necessary to counties as 

payments in lieu of taxes as provided in section 3 of Public 

Law 88–567 (16 U.S.C. 695m). 

(3) 20 percent of net revenues to the Klamath Basin 

National Wildlife Refuge Complex of the United States Fish 

and Wildlife Service, for wildlife management purposes on 

the Tule Lake National Wildlife Refuge and the Lower 

Klamath National Wildlife Refuge. 

(4) 10 percent of net revenues from land within the 

Lower Klamath National Wildlife Refuge that are within 

the boundaries of the Klamath Drainage District to Klamath 

Drainage District, for operation and maintenance 

responsibility for the Federal reclamation water delivery 
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and drainage facilities within the boundaries of the 

Klamath Drainage District and the Lower Klamath 

National Wildlife Refuge exclusive of the Klamath Straits 

Drain, subject to a transfer agreement with the Bureau of 

Reclamation under which the Klamath Drainage District 

assumes the operation and maintenance duties of the 

Bureau of Reclamation for Klamath Drainage District 

(Area K) lease land exclusive of Klamath Straits Drain. 

(5) The remainder of net revenues to the Bureau of 

Reclamation for— 

(A) operation and maintenance costs of Link 

River and Keno Dams incurred by the United 

States; and 

(B) to the extent that the revenues received 

under this paragraph for any year exceed the costs 

described in subparagraph (A)— 

(i) future capital costs of the Klamath 

Project; or 

(ii) the Renewable Power Program 

described in section 17.7 of the Restoration 

Agreement, pursuant to an expenditure plan 

submitted to and approved by the Secretary. 

SEC. 5. TRIBAL COMMITMENTS; RELEASE OF 

CLAIMS. 

(a) ACTIONS BY KLAMATH TRIBES.— 
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(1) RESTORATION AGREEMENT 

COMMITMENTS ACKNOWLEDGED AND AGREED 

TO.—In consideration for the resolution of any contest or 

exception of the Klamath Project Water Users to the water 

rights claims of the Klamath Tribes and the United States 

(acting as trustee for the Klamath Tribes and members of the 

Klamath Tribes in Oregon’s Klamath Basin adjudication), 

and for the other commitments of the Klamath Project Water 

Users described in the Restoration Agreement, and for other 

benefits described in the Restoration Agreement and this 

Act, the Klamath Tribes (on behalf of the Klamath Tribes 

and the members of the Klamath Tribes) may make the 

commitments provided in the Restoration Agreement. 

(2) UPPER BASIN AGREEMENT 

COMMITMENTS ACKNOWLEDGED AND AGREED 

TO.—In consideration for the resolution of any contest or 

exception of the Off-Project Irrigators to the water rights 

claims of the Klamath Tribes and the United States (acting 

as trustee for the Klamath Tribes and members of the 

Klamath Tribes in Oregon’s Klamath Basin adjudication), 

and for the other commitments of the Off-Project Irrigators 

described in the upper Basin Agreement, and for other 

benefits described in the Upper Basin Agreement and this 

Act, the Klamath Tribes (on behalf of the Klamath Tribes 

and the members of the Klamath Tribes) may make the 
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commitments provided in the Upper Basin Agreement. 

(3) NO FURTHER ACTION REQUIRED.—Except 

as provided in subsection (c), the commitments described 

in paragraphs (1) and (2) are confirmed as effective and 

binding, in accordance with the terms of the commitments, 

without further action by the Klamath Tribes. 

(4) ADDITIONAL COMMITMENTS.—The 

Klamath Tribes (on behalf of the tribe and the members of 

the tribe) may make additional commitments and assurances 

in exchange for the resolution of its claims described in 

section 1.3.1 or 2.5.1 of the Upper Basin Agreement, 

subject to the conditions that the commitments and 

assurances shall be— 

(A) consistent with this Act, the Settlements, 

and other applicable provisions of law, based on the 

totality of the circumstances; and 

(B) covered by a written agreement signed by 

the Klamath Tribes and the United States (acting as 

trustee for the tribe and the members of the tribe in 

Oregon’s Klamath Basin adjudication) pursuant to 

subsection (f). 

(b) ACTIONS By KARUK TRIBE AND YUROK 

TRIBE.— 

(1) COMMITMENTS ACKNOWLEDGED AND 

AGREED TO.—In consideration for the commitments of the 
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Klamath Project Water Users described in the Restoration 

Agreement, and other benefits described in the Restoration 

Agreement and this Act, the Karuk Tribe and the Yurok 

Tribe (on behalf of the tribe and the members of the tribe) 

may make the commitments provided in the Restoration 

Agreement,  

(2) NO FURTHER ACTION REQUIRED.—Except 

as provided in subsection (c), the commitments described 

in paragraph (1) are confirmed as effective and binding, in 

accordance with the terms of the commitments, without 

further action by the Yurok Tribe or Karuk Tribe. 

(c) RELEASE OF CLAIMS BY PARTY TRIBES.— 

(1) IN GENERAL.—Subject to paragraph (2), 

subsection (d), and the Agreements, but without otherwise 

affecting any right secured by a treaty, Executive order, or 

other law, the Party tribes (on behalf of the tribes and the 

members of the tribes) may relinquish and release certain 

claims against the United States (including any Federal 

agencies and employees) described in sections 15.3.5.A, 

15.3.6.B.i, and 15.3.7.B.i of the Restoration Agreement and, 

in the case of the Klamath Tribes, section 2.5 of the Upper 

Basin Agreement. 

(2) CONDITIONS.—The relinquishments and 

releases under paragraph (1) shall not take force or effect 

until the terms described in sections 15.3.5.C, 15.3.5.D, 
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15.3.6.B.iii, 15.3.7.B.iii, 15.3.7.B.iv, and 33.2.1 of the 

Restoration Agreement and sections 2.4 and 10 of the Upper 

Basin Agreement have been fulfilled. 

(d) RETENTION OF RIGHTS OF PARTY TRIBES.—

Notwithstanding subsections (a) through (c) or any other 

provision of this Act, the Party tribes (on behalf of the tribes and 

the members of the tribes) and the United States (acting as 

trustee for the Party tribes), shall retain— 

(1) all claims and rights described in sections 

15.3.5.B, 15.3.6.B.ii, and 15.3.7.B.ii of the Restoration 

Agreement; and 

(2) any other claims and rights retained by the Party 

Tribes in negotiations pursuant to section 15.3.5.D, 

15.3.6.B.iv, and 15.3.7.B.iv of the Restoration 

Agreement. 

(e) TOLLING OF CLAIMS.— 

(1) IN GENERAL.—Subject  to  paragraph  (2), the 

period of limitation and time-based equitable defense 

relating to a claim described in subsection (c) shall be tolled 

during the period— 

(A) beginning on the date of enactment of this 

Act; and 

(B) ending on the earlier of— 

(i) the date on which the Secretary 

publishes the notice described in sections 
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15.3.5.C, 15.3.6.B.iii, and 15.3.7.B.iii of the 

Restoration Agreement; or 

(ii) December 1, 2030. 

(2) EFFECT OF TOLLING.—Nothing in this 

subsection— 

(A) revives any claim or tolls any period of 

limitation or time-based equitable defense that 

expired before the date of enactment of this Act; or 

(B) precludes the tolling of any period of 

limitation or any time-based equitable defense under 

any other applicable law. 

(f) ACTIONS OF UNITED STATES AS TRUSTEE.— 

(1) RESTORATION AGREEMENT 

COMMITMENTS AUTHORIZED.—In consideration for 

the commitments of the Klamath Project Water Users 

described in the Restoration Agreement and for other benefits 

described in the Restoration Agreement and this Act, the 

United States, acting as trustee for the federally recognized 

Party tribes of the Klamath Basin and the members of such 

tribes, may make the commitments provided in the 

Restoration Agreement.   

(2) UPPER BASIN AGREEMENT 

COMMITMENTS AUTHORIZED.—In consideration for 

the commitments of the Off-Project Irrigators described in 

the Upper Basin Agreement and for other benefits described 
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in the Upper Basin Agreement and this Act, the United States, 

acting as trustee for the Klamath Tribes and the members of 

the Klamath Tribes, may make the commitments provided 

in the Upper Basin Agreement. 

(3) NO FURTHER ACTION.—The commitments 

described in paragraphs (1) and (2) are confirmed as 

effective and binding, in accordance with the terms of the 

commitments, without further action by the United States. 

(4) ADDITIONAL COMMITMENTS.—The United 

States, acting as trustee for the Klamath Tribes and the 

members of the Klamath Tribes in Oregon’s Klamath 

Basin Adjudication, may make additional commitments 

and assurances of rights in exchange for the resolution of 

the tribal water right claims described in section 1.3.1 or 

2.5.1 of the Upper Basin Agreement, subject to the 

conditions that the commitments or assurances shall be— 

(A) consistent with this Act, the Settlements, 

and other applicable provisions of law, based on the 

totality of the circumstances; and 

(B) covered by a written agreement signed by 

the Klamath Tribes and the United States (acting as 

trustee for the Klamath Tribes and the members of 

the tribe in Oregon’s Klamath Basin adjudication) 

under subsection (a)(3)(B). 
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(g) JUDICIAL REVIEW.—Judicial review of a decision 

of the Secretary concerning any right or obligation under section 

15.3.5.C, 15.3.6.B.iii, 15.3.7.B.iii, 15.3.8.B, or 15.3.9 of the 

Restoration Agreement shall be in accordance with the standard 

and scope of review under subchapter II of chapter 5, and 

chapter 7, of title 5, United States Code (commonly known as 

the ‘‘Administrative Procedure Act’’). 

(h) EFFECT OF SECTION.—Nothing in this section— 

(1) affects the ability of the United States to take 

any action— 

(A) authorized by law to be taken in the 

sovereign capacity of the United States, including 

any law relating to health, safety, or the environment,  

including— 

(i) the Federal Water Pollution Control 

Act (33 U.S.C. 1251 et seq.); 

(ii) the Safe Drinking Water Act (42 

U.S.C. 300f et seq.); 

(iii) the Solid Waste Disposal Act (42 

U.S.C. 6901 et seq.); 

(iv) the Comprehensive Environmental 

Response, Compensation, and Liability Act of 

1980 (42 U.S.C. 9601 et seq.) 

(v) the Endangered Species Act of 1973 

(16 U.S.C. 1531 et seq.); and 
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(vi) regulations implementing the Acts 

described in this subparagraph; and 

(B) as trustee for the benefit of any federally 

recognized Indian tribe other than an In-dian tribe of 

the Klamath Basin the Party Tribes; 

(C) as trustee for the Party tribes to enforce 

the Agreements and this Act through such legal and 

equitable remedies as are available in an appropriate 

United States court or State court or administrative  

proceeding, including Oregon’s Klamath Basin 

adjudication; or 

(D) as trustee for the federally recognized 

Indian tribes of the Klamath Basin and the 

members of the tribes, in accordance with the 

Agreements and this Act— 

(i) to acquire water rights after the 

effective date of the Agreements (as defined in 

section 1.5.1 of the Restoration Agreement and 

section 14.3 of the Upper Basin  Agreement); 

(ii) to use and protect water rights, 

including water rights acquired after the 

effective date of the Agreements (as defined in 

section 1.5.1 of the Restoration Agreement and 

section 14.3 of the Upper Basin Agreement), 

subject to the Agreements; or 



 
June 5, 2014 Hoopa Mark-up 

END14248   S.L.C. 
31  

 

Attachment 1, Page 31 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(iii) to claim a water right or continue to 

advocate for an existing claim for water rights 

in an appropriate United States court or State 

court or administrative proceeding, subject to 

the Agreements; 

(2) affects the treaty fishing, hunting, trapping, 

pasturing, or gathering right of any Indian tribe except to the 

extent expressly provided in this Act or the Agreements; or 

(3) affects any right, remedy, privilege, immunity, 

power, or claim not specifically relinquished and released 

under, or limited by, this Act or the Agreements. 

(4) Reservation of Rights.— 

(A) No provision of this title or the Restoration 

Agreement shall be construed as a waiver or release 

of water rights or fishing rights of the Hoopa Valley 

Tribe in the Klamath River system, including those 

rights that the United States holds in trust for said 

tribe that have been established by legislative, 

judicial, or administrative action, and claims to such 

water rights that have not yet been determined or 

quantified.  Nor shall this title or the Restoration 

Agreement otherwise alter or affect the authority and 

obligation of the Secretaries to administer all 

programs and facilities under their respective 

authority to protect said rights and claims.  No 
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provision of this title or the Restoration Agreement 

shall change the duties and obligations of the United 

States to act as trustee on behalf of the Hoopa Valley 

Tribe, or preclude such trustee from asserting tribal 

water or fishing rights theories or tribal trust theories 

in any administrative context or proceeding, or any 

judicial proceeding.  For the Restoration Agreement 

to be effective, the Secretary will not be required to 

take any action in any proceeding within Oregon’s 

Klamath Basin Adjudication that in any way 

diminishes or compromises the trust responsibility 

and authority of either Secretary with respect to tribal 

rights in California.   

• (B) Nothing in this title or the Restoration 

Agreement authorizes or permits the Secretary to 

subordinate the 1864 priority of water rights or 

fishing rights of the Hoopa Valley Tribe in the 

Klamath River system, including those rights that the 

United States holds in trust for said tribe that have 

been established by legislative, judicial, or 

administrative action, including the Opinions of the 

Regional Solicitor issued to the Regional Director, 

Bureau of Reclamation dated July 25, 1995 and 

January 9, 1997, and including claims to such rights 

that have not yet been determined or quantified.  	
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SEC. 6. WATER AND POWER PROVISIONS. 

The Klamath Basin Water Supply Enhancement Act of 2000 

(Public Law 106–498; 114 Stat. 2221) is amended— 

(1) by redesignating sections 4 through 6 as sections 

5 through 7, respectively; and  

(2) by inserting after section 3 the following:   

‘‘SEC. 4. WATER MANAGEMENT AND PLANNING 

ACTIVITIES. 

‘‘(a) DEFINITIONS.—In this section: 

‘‘(1) OFF-PROJECT AREA.—The term ‘Off-Project 

Area’ means— 

‘‘(A) the areas within the Sprague River, 

Sycan River, Williamson River, and Wood Valley 

(including Crooked Creek, Sevenmile Creek, 

Fourmile Creek, and Crane Creek) subbasins 

referred to in Exhibit B of the Upper Basin 

Agreement; and 

‘‘(B) to the extent provided for in the Upper 

Basin Agreement, any other areas for which claims 

described by section 1.3 or 2.5.1 of the Upper Basin 

Agreement are settled as provided for in section 2.5.1 

of the Upper Basin Agreement. 

(2) ON-PROJECT POWER USER.—The term 

‘On-Project Power User’ has the meaning given the term in 

the Restoration Agreement. 
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‘‘(3) RESTORATION AGREEMENT.—The term 

‘Restoration Agreement’ means the agreement entitled 

‘Klamath River Basin Restoration Agreement for the 

Sustainability of Public and Trust Resources and Affected 

Communities’ and dated February 18, 2010 (including any 

amendments adopted prior to the date of enactment of this 

Act and any further amendment to that agreement approved 

pursuant to section 3(a) of the Klamath Basin Water 

Recovery and Economic Restoration Act of 2014). 

‘‘(4) UPPER BASIN AGREEMENT.—The term 

‘Upper Basin Agreement’ means the agreement entitled 

‘Upper Klamath Basin Comprehensive Agreement’  and  

dated  April  18,  2014  (including  any amendment to that 

agreement). 

‘‘(b) ACTION BY SECRETARY.—The Secretary may 

carry out any activities, including by entering into an agreement 

or contract or otherwise making financial assistance available— 

‘‘(1) to align water supplies with demand, including 

activities to reduce water consumption and demand, 

consistent with the Restoration Agreement or the Upper 

Basin Agreement; 

‘‘(2) to limit the net costs of power used to 

manage water (including by arranging for delivery of 

Federal power, consistent with the Restoration 

Agreement and the Upper Basin Agreement) for— 
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‘‘(A) the Klamath Project (within the meaning 

of section 2); 

‘‘(B) the On-Project Power Users; 

‘‘(C) irrigators in the Off-Project Area; and 

‘‘(D) the Klamath Basin National Wildlife 

Refuge Complex; and 

‘‘(3) to restore any ecosystem and otherwise protect 

fish and wildlife in the Klamath Basin watershed, including 

tribal fishery resources held in trust, consistent with 

Restoration Agreement and the Upper Basin Agreement.’’. 

SEC. 7. KLAMATH TRIBES TRIBAL RESOURCE FUND. 

(a) ESTABLISHMENT.—There is established in the 

Treasury of the United States a fund to be known as the 

‘‘Klamath Tribes Tribal Resource Fund’’ (referred to in this 

section as the ‘‘Fund’’), consisting of the amounts deposited in 

the Fund under subsection (b), together with any interest earned 

on those amounts, to be managed, in vested, and administered by 

the Secretary for the benefit of the Klamath Tribes in accordance 

with the terms of section 2.4 of the Upper Basin Agreement, to 

remain available until expended. 

(b) TRANSFERS TO FUND.—The Fund shall consist of 

such amounts as are appropriated to the Fund under subsection 

(i), which shall be deposited in the Fund not later than 60 days 

after the amounts are appropriated and any interest under 

subsection (c) or (d). 
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(c) MANAGEMENT BY THE SECRETARY.—Absent 

an approved tribal investment plan under subsection (d) or an 

economic development plan under subsection (e), the Secretary 

shall manage, invest, and distribute all amounts in the Fund in a 

manner that is consistent with the investment authority of the 

Secretary under— 

(1) the first section of the Act of June 24, 1938 

(25 U.S.C. 162a); 

(2) the American Indian Trust Fund Management 

Reform Act of 1994 (25 U.S.C. 4001 et seq.); and 

(3) this section. 

(d) INVESTMENT BY THE KLAMATH TRIBES.— 

(1) INVESTMENT  PLAN.— 

(A) IN GENERAL.—In lieu of the investment 

provided for in subsection (c), the Klamath Tribes may 

submit a tribal investment plan to the Secretary, 

applicable to all or part of the Fund, excluding the 

amounts described in sub-section (e)(4)(A). 

(B) APPROVAL.—Not later than 60 days 

after the date on which a tribal investment plan is 

submitted under subparagraph (A), the Secretary shall 

approve such investment plan if the Secretary finds 

that the plan— 

(i) is reasonable and sound; 

(ii) meets the requirements of the 
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American Indian Trust Fund Management 

Reform Act of 1994 (25 U.S.C. 4001 et 

seq.); and 

(iii) meets the requirements of this 

section. 

(C) DISAPPROVAL.—If the Secretary does 

not approve the tribal investment plan, the Secretary 

shall set forth in writing the particular reasons for the 

disapproval. 

(2) DISBURSEMENT.—If the tribal investment 

plan is approved by the Secretary, the funds involved shall 

be disbursed from the Fund to the Klamath Tribes to be 

invested by the Klamath Tribes in accordance with the 

approved tribal investment plan, subject to the requirements 

of this section. 

(3) COMPLIANCE.—The Secretary may take such 

steps as the Secretary determines to be necessary to monitor 

the compliance of a Tribe with an investment plan approved 

under paragraph (1)(B). 

(4) LIMITATION ON LIABILITY.—The United 

States shall not be— 

(A) responsible for the review, approval, or 

audit of any individual investment under an approved 

investment plan; or 

(B) directly or indirectly liable with respect to 
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any such investment, including any act or omission 

of the Klamath Tribes in managing or investing 

amounts in the Fund. 

(5) REQUIREMENTS.—The principal and income 

derived from tribal investments carried out pursuant to an 

investment plan approved under subparagraph (B) shall 

be— 

(A) subject to the requirements of this section; 

and 

(B) expended only in accordance with an 

economic development plan approved under 

sub-section (e). 

(e) ECONOMIC DEVELOPMENT PLAN.— 

(1) IN GENERAL.—The Klamath Tribes shall 

submit to the Secretary an economic development plan for 

the use of the Fund, including the expenditure of any 

principal or income derived from management under 

subsection (c) or from tribal investments carried out under 

subsection (d). 

(2) APPROVAL.—Not later than 60 days after the 

date on which an economic development plan is submitted 

under paragraph (1), the Secretary shall approve the 

economic development plan if the Secretary finds that the 

plan meets the requirements of the American Indian Trust 

Fund Management Reform Act of 1994 (25 U.S.C. 4001 et 
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seq.) and this section. 

(3) USE OF FUNDS.—The  economic  development 

plan under this subsection shall— 

(A) require that the Klamath Tribes spend all 

amounts withdrawn from the Fund in accordance 

with this section; and 

(B) include such terms and conditions as are 

necessary to meet the requirements of this section. 

(4) RESOURCE ACQUISITION AND 

ENHANCEMENT PLAN.—The economic development 

plan shall include a resource acquisition and enhancement 

plan, which shall— 

(A) require that not less than 1/2  of the 

amounts appropriated for each fiscal year to carry 

out this section shall be used to enhance, restore, and 

utilize the natural resources of the Klamath Tribes, in a 

manner that also provides for the economic 

development of the Klamath Tribes and, as determined 

by the Secretary, directly or indirectly benefit 

adjacent non-Indian communities; and 

(B) be reasonably related to the protection, 

acquisition enhancement, or development of natural 

resources for the benefit of the Klamath Tribes and 

members of the Klamath Tribes. 

(5) MODIFICATION.—Subject to the requirements 
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of this Act and approval by the Secretary, the Klamath Tribes 

may modify a plan approved under this subsection. 

(6) LIMITATION ON LIABILITY.—The United 

States shall not be directly or indirectly liable for any claim 

or cause of action arising from— 

(A) the approval of a plan under this paragraph; 

or 

(B) the use or expenditure by the Klamath 

Tribes of any amount in the Fund. 

(f) LIMITATION ON PER CAPITA 

DISTRIBUTIONS.—No amount in the Fund (including any 

income accruing to the amount) and no revenue from any water 

use contract may be distributed to any member of the Klamath 

Tribes on a per capita basis. 

(g) LIMITATION ON DISBURSEMENT.— 

(1) IN GENERAL.—Subject to paragraph (2), 

amounts in the Fund shall not be available for disbursement 

under this section until the Klamath Tribes— 

(A) make the commitments set forth in the 

Agreements; and 

(B) are determined by the Secretary to be in 

substantial compliance with those commitments. 

(2) EARLY DISBURSEMENT.—Based on the 

unique history of the loss of reservation land by the Klamath 

Tribes through termination of Federal recognition and 
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acknowledging that restoration of tribal land is essential to 

building the tribal economy and achieving self-

determination, the Secretary may disburse funds to the 

Klamath Tribes prior to the satisfaction of the requirements 

of paragraph (1) on a determination by the Secretary that 

such funds are available and that early disbursement will 

support activities designed to increase employment 

opportunities for members of the Klamath Tribes. 

(3) AGREEMENTS.—Any such disbursement shall 

be in accordance with a written agreement between the 

Secretary and the Klamath Tribes that provides the 

following: 

(A) For any disbursement to purchase land that 

is to be placed in trust pursuant to section 6 of the 

Klamath Indian Tribe Restoration Act (25 U.S.C. 

566d), the written agreement shall specify that if 

assurances made do not become permanent as 

described in section 15.3.3 of the Restoration 

Agreement and on publication of a notice by the 

Secretary pursuant to section 15.3.4.C of the 

Restoration Agreement or section 10.2 of the Upper 

Basin Agreement, any land purchased with 

disbursements from the Fund shall revert back to sole 

ownership by the United States unless, prior to 

reversion, the Klamath Tribes enter into a written 
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agreement to repay the purchase price to the United 

States, without interest, in annual installments over a 

period not to exceed 40 years. 

(B) For any disbursement to support economic 

activity and creation of tribal employment 

opportunities (including any rehabilitation of 

existing properties to support economic activities), 

the written agreement shall specify that if assurances 

made do not become permanent as described in 

section 15.3.3 of the Restoration Agreement and on 

publication of a notice by the Secretary pursuant to 

section 15.3.4.C of the Restoration Agreement or 

section 10.2 of the Upper Basin Agreement, any 

amounts disbursed from the Fund shall be repaid to 

the United States, without interest, in annual 

installments over a period not to exceed 40 years. 

(h) PROHIBITION.—Amounts in the Fund may not be 

made available for any purpose other than a purpose described in 

this section. 

(i) ANNUAL REPORTS.— 

(1) IN GENERAL.—Not later than 60 days after the 

end of each fiscal year beginning with fiscal year 2014, the 

Secretary shall submit to the Committee on Appropriations 

of the House of Representatives, the Committee on 

Appropriations of the Senate, and the appropriate 
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authorizing committees of the Senate and the House of 

Representatives a report on the operation of the Fund during 

the fiscal year. 

(2) CONTENTS.—Each report shall include, for the 

fiscal year covered by the report, the following: 

(A) A statement of the amounts deposited into 

the Fund. 

(B) A description of the expenditures made 

from the Fund for the fiscal year, including the purpose 

of the expenditures. 

(C) Recommendations for additional 

authorities to fulfill the purpose of the Fund. 

(D) A statement of the balance remaining in the 

Fund at the end of the fiscal year. 

(j) NO THIRD PARTY RIGHTS.—This section does not 

create or vest rights or benefits for any party other than the 

Klamath Tribes and the United States. 

(k) AUTHORIZATION  OF  APPROPRIATIONS.—

There is authorized to be appropriated to carry out this section 

$8,000,000 for each fiscal year, not to exceed a total amount of 

$40,000,000. 

SEC. 8. HYDROELECTRIC FACILITIES. 

(a) SECRETARIAL DETERMINATION.— 

(1) IN GENERAL.—Subject to paragraph (3), in 

accordance with section 3 of the Hydroelectric Settlement, 
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the Secretary shall— 

(A) as soon as practicable after the date of 

enactment of this Act, determine whether to proceed 

with facilities removal, based on whether facilities 

removal— 

(i) would advance restoration of the 

salmonid fisheries of the Klamath Basin; and  

(ii) is in the public interest, taking into 

account potential impacts on affected local 

communities and federally recognized Indian 

tribes; and 

(B) if the Secretary determines under 

subparagraph (A) to proceed with facilities 

removal, include in the determination the designation 

of a dam removal entity, subject to paragraph (6). 

(2) BASIS FOR SECRETARIAL 

DETERMINATION TO PROCEED.—For purposes of 

making a determination under paragraph (1)(A), the 

Secretary, in cooperation with the Secretary of Commerce 

and other appropriate entities, shall— 

(A) use existing information; 

(B) conduct any necessary additional studies; 

(C) comply with the National Environmental 

Policy Act of 1969 (42 U.S.C. 4321 et seq.); and 

(D) take such other actions as the Secretary 
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determines to be appropriate to support the 

determination of the Secretary under paragraph (1). 

(3) CONDITIONS FOR SECRETARIAL 

DETERMINATION   TO PROCEED.—The Secretary may 

not make or publish the determination under this subsection, 

unless the conditions specified in section 3.3.4 of the 

Hydroelectric Settlement have been satisfied.; provided, 

however, that Section 3.3.4.C of the Hydroelectric 

Settlement shall not be a condition precedent.   

(4) PUBLICATION OF NOTICE.—The Secretary 

shall publish notification of the determination of the 

Secretary under this subsection in the Federal Register. 

(5) JUDICIAL REVIEW OF SECRETARIAL 

DETERMINATION.— 

(A) IN GENERAL.—For purposes of 

judicial review, the determination of the Secretary 

shall constitute a final agency action with respect to 

whether or not to proceed with facilities removal. 

(B) PETITION FOR REVIEW.— 

(i) FILING.— 

(I) IN GENERAL.—Judicial 

review of the determination of the 

Secretary and related actions to comply 

with environmental laws (including the 

National Environmental Policy Act of 
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1969 (42 U.S.C. 4321 et seq.), the 

Endangered Species Act of 1973 (16 

U.S.C. 1531 et seq.), and the National 

Historic Preservation Act (16 U.S.C. 

470 et seq.)) may be obtained by an 

aggrieved person only as provided in 

this paragraph. 

(II) JURISDICTION.—A petition 

for review under this paragraph may be 

filed only in the United States Court of 

Appeals for the District of Columbia 

Circuit or in the Ninth Circuit Court of 

Appeals. 

(III) LIMITATION.—A district 

court of the United States and a State 

court shall not have jurisdiction to 

review the determination of the 

Secretary or related actions to comply 

with environmental laws described in 

subclause (I). 

(ii) DEADLINE.— 

(I) IN GENERAL.—Except as 

provided in subclause (II), any petition 

for review under this paragraph shall be 

filed not later than 60 days after the 
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date of publication of the determination 

of the Secretary in the Federal Register. 

(II) SUBSEQUENT 

GROUNDS.—If a petition is based 

solely on grounds arising after the date 

that is 60 days after the date of 

publication of the determination of the 

Secretary in the Federal Register, the 

petition for review under this 

subsection shall be filed not later than 

60 days after the grounds arise. 

(C) IMPLEMENTATION.—Any action of 

the Secretary with respect to which review could 

have been obtained under this paragraph shall not be 

subject to judicial review in any action relating to the 

implementation of the determination of the Secretary 

or in proceedings for enforcement of the Hydroelectric 

Settlement. 

(D) APPLICABLE STANDARD AND 

SCOPE.—Judicial review of the determination of the 

Secretary shall be in accordance with the standard and 

scope of review under subchapter II of chapter 5, 

and chapter 7, of title 5, United States Code 

(commonly known as the ‘‘Administrative 

Procedure Act’’). 
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(E) NONTOLLING.—The filing of a petition 

for reconsideration by the Secretary of an action 

subject to review under this subsection shall not— 

(i) affect the finality of the action for 

purposes of judicial review; 

(ii) extend the time within which a 

petition for judicial review under this sub-

section may be filed; or 

(iii) postpone the effectiveness of the 

action. 

(6) REQUIREMENTS FOR DAM REMOVAL 

ENTITY.—A dam removal entity designated by the 

Secretary under paragraph (1)(B) shall— 

(A) have the capabilities for facilities removal 

described in section 7.1.1 of the Hydroelectric 

Settlement; and 

(B) be the Department of the Interior, except 

that the Secretary, consistent with section 3.3.4.E of 

the Hydroelectric Settlement, may designate a non-

Federal dam removal entity if— 

(i) the Secretary, in the sole judgment and 

discretion of the Secretary, finds that the dam 

removal entity-designate— 

(I) is qualified; and 

(II) has the capabilities described in 



 
June 5, 2014 Hoopa Mark-up 

END14248   S.L.C. 
49  

 

Attachment 1, Page 49 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

subparagraph (A); 

(ii) the States of California and Oregon 

have concurred in the finding under clause (i); 

and 

(iii) the dam removal entity-designate 

has committed, if so designated, to perform 

facilities removal within the State Cost Cap 

as described in section 4.1.3 of the 

Hydroelectric Settlement. 

(7) RESPONSIBILITIES OF DAM REMOVAL 

ENTITY.—The dam removal entity designated by the 

Secretary under paragraph (1)(B) shall have the 

responsibilities described in section 7.1.2 of the 

Hydroelectric Settlement. 

(b) FACILITIES REMOVAL.— 

(1) APPLICABILITY.—This subsection shall 

apply if— 

(A) the determination of the Secretary under 

subsection (a) provides for proceeding with facilities 

removal; 

(B) the State of California and the State of 

Oregon concur in the determination of the Secretary, 

in accordance with section 3.3.5 of the Hydroelectric 

Settlement; 

(C) the availability of non-Federal funds for 
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the purposes of facilities removal is consistent with 

the Hydroelectric Settlement; and 

(D) the Hydroelectric Settlement has not 

terminated in accordance with section 8.11 of the 

Hydroelectric Settlement. 

(2) NON-FEDERAL FUNDS.— 

(A) IN GENERAL.—Notwithstanding title 31, 

United States Code, if the Department of the Interior 

is designated as the dam removal entity under 

subsection (a)(1)(B), the Secretary may accept, 

manage, and expend, without further appropriation, 

non-Federal funds for the purpose of facilities 

removal in accordance with sections 4 and 7 of the 

Hydroelectric Settlement. 

(B) REFUND.—The Secretary may administer 

and refund any amounts described in subparagraph 

(A) received from the State of California in 

accordance with the requirements established by the 

State. 

(3) AGREEMENTS.—The dam removal entity may 

enter into agreements and contracts as necessary to assist 

in the implementation of the Hydroelectric Settlement. 

(4) PROCEEDING WITH FACILITIES 

REMOVAL.— 

(A) IN GENERAL.—The dam removal entity 
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shall, consistent with the Hydroelectric Settlement— 

(i) develop a definite plan for facilities 

removal as described in section 7 of the 

Hydroelectric Settlement, including a schedule 

for facilities removal; 

(ii) obtain all permits, authorizations, 

entitlements, certifications, and other 

approvals necessary to implement facilities 

removal, including a permit under section 404 

of the Federal Water Pollution Control Act (33 

U.S.C. 1344), notwithstanding subsection (r) 

of that section; and 

(iii) implement facilities removal. 

(B) STATE  AND LOCAL LAWS.— 

(i) IN GENERAL.—Except as 

provided in clause (ii), facilities removal 

shall be subject to applicable requirements of 

State and local laws relating to permits and 

other authorizations, to the extent the 

requirements are not in conflict with Federal 

law, including the determination of the 

Secretary under subsection (a) and the 

definite plan (including the schedule) for 

facilities removal authorized under this Act. 

(ii) LIMITATIONS.—Clause (i) shall 
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not affect— 

(I) the authorities of the States 

regarding concurrence with the 

determination of the Secretary under 

sub-section (a) in accordance with State 

law; or 

(II) the authority of a State public 

utility commission regarding funding of 

facilities removal. 

(iii) JURISDICTION.—The United 

States district courts shall have original 

jurisdiction over all claims regarding the 

consistency of State and local laws regarding 

permits and other authorizations, and of State 

and local actions pursuant to those laws, with 

the definite plan (including the schedule) for 

facilities removal authorized under this Act. 

(C) ACCEPTANCE OF TITLE TO 

FACILITIES.— 

(i) IN GENERAL.—The dam removal 

entity may accept from PacifiCorp all rights, 

titles, permits, and other interests in the 

facilities and associated land, for facilities 

removal and for disposition of facility land (as 

provided in section 7.6.4 of the Hydroelectric 
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Settlement) on providing to PacifiCorp a 

notice that the dam removal entity is ready to 

commence facilities removal in accordance 

with section 7.4.1 of the Hydroelectric 

Settlement. 

(ii) NON-FEDERAL DAM 

REMOVAL ENTITY.—Notwithstanding 

section 8 of the Federal Power Act (16 

U.S.C. 801), the transfer of title to facilities 

from PacifiCorp to a non-Federal dam removal 

entity, in accordance with the Hydroelectric 

Settlement and this Act, is authorized. 

(iii) Notwithstanding any provision of 

the Hydroelectric Settlement, prior to transfer 

of title for all Facilities, the Commission shall 

annually consider including appropriate 

interim measures for protection of public 

health, fisheries and other environmental 

resources.  Nothing in the Hydroelectric 

Settlement shall permit any Party to avoid or 

delay implementation of Total Maximum Daily 

Load obligations or other requirements 

imposed by a State pursuant to the Clean 

Water Act.   

(D) CONTINUED POWER 
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GENERATION.— 

(i) IN GENERAL.—In accordance with 

an agreement negotiated under clause (ii), on 

transfer of title pursuant to subparagraph (C) 

and until the dam removal entity instructs 

PacifiCorp to cease the generation of power, 

PacifiCorp may continue, consistent with State 

law— 

(I) to generate, and retain title to, 

any power generated by the facilities in 

accordance with section 7 of the 

Hydroelectric Settlement; and 

(II) to transmit and use the power 

for the benefit of the customers of 

PacifiCorp under the jurisdiction of 

applicable State public utility 

commissions and the Commission. 

(ii) AGREEMENT WITH DAM 

REMOVAL ENTITY.—As a condition of 

transfer of title pursuant to subparagraph (C), 

the dam removal entity shall enter into an 

agreement with PacifiCorp that provides for 

continued generation of power in accordance 

with clause (i). 

(5) LICENSES  AND  JURISDICTION.— 
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(A) ANNUAL LICENSES.— 

(i) IN GENERAL.—The Commission 

shall issue annual licenses authorizing 

PacifiCorp to continue to operate the facilities 

until PacifiCorp transfers title to all of the 

facilities. 

(ii) TERMINATION.—The annual 

licenses shall terminate with respect to a facility 

on transfer of title for the facility from 

PacifiCorp to the dam removal entity. 

(iii) STAGED REMOVAL.— 

(I) IN GENERAL.—On transfer 

of title of any facility by PacifiCorp to 

the dam removal entity, annual license 

conditions shall no longer be in effect 

with respect to the facility. 

(II) NONTRANSFER OF 

TITLE.—Annual license conditions shall 

remain in effect with respect to any 

facility for which PacifiCorp has not 

transferred title to the dam removal entity 

to the extent compliance with the annual 

license conditions are not prevented by 

the removal of any other facility. 

(B) JURISDICTION.—The jurisdiction of the 
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Commission under part I of the Federal Power Act 

(16 U.S.C. 792 et seq.) shall terminate with respect to 

a facility on the transfer of title for the facility from 

PacifiCorp to the dam removal entity. 

(C) RELICENSING.— 

(i) IN GENERAL.—The Commission 

shall— 

(I) stay the proceeding of the 

Commission regarding the pending 

license application of PacifiCorp for 

Project No. 2082 for the period during 

which the Hydroelectric Settlement 

remains in effect; and 

(II) resume the proceeding and 

proceed to take final action on the new 

license application only if the 

Hydroelectric Settlement terminates 

pursuant to section 8.11 of the 

Hydroelectric Settlement. 

(D) TERMINATION; LIMITATIONS.—If 

the Hydroelectric Settlement is terminated pursuant 

to section 8.11 of the Hydroelectric Settlement, the 

Commission, in proceedings on the application for 

relicensing, shall not be bound by the record or 

findings of the Secretary relating to the determination 
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of the Secretary or by the determination of the 

Secretary. 

(c) LIABILITY PROTECTION.— 

(1) IN GENERAL.—Notwithstanding any other 

Federal, State, local, or common law, PacifiCorp shall not 

be liable for any harm to an individual or entity, property, or 

the environment, or any damages resulting from facilities 

removal or facility operations arising from, relating to, or 

triggered by actions associated with facilities removal 

under this Act, including any damage caused by the release 

of any material or substance (including a hazardous 

substance). 

(2) FUNDING.—Notwithstanding any other Federal, 

State, local, or common law, no individual or entity 

contributing funds for facilities removal shall be held liable, 

solely by virtue of that funding, for any harm to an individual 

or entity, property, or the environment, or damages arising 

from facilities removal or facility operations arising from, 

relating to, or triggered by actions associated with facilities 

removal under this Act, including any damage caused by 

the release of any material or substance (including a 

hazardous substance). 

(3) PREEMPTION.—Notwithstanding section 10(c) 

of the Federal Power Act (16 U.S.C. 803(c)), protection 

from liability pursuant to this section shall preempt the 
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laws of any State to the extent the laws are inconsistent with 

this Act, except that this Act shall not limit any otherwise-

available immunity, privilege, or defense under any other 

provision of law. 

(4) EFFECTIVE DATE.—Liability protection under 

this subsection shall take effect as the protection relates to 

any particular facilities on transfer of title to the facility from 

PacifiCorp to the dam removal entity designated by the 

Secretary under subsection (a)(1)(B). 

(d) FACILITIES NOT REMOVED.— 

(1) KENO FACILITY.— 

(A) TRANSFER.—On notice that the dam 

removal entity is ready to commence removal of the 

J.C. Boyle Dam, the Secretary shall accept the 

transfer of title to the Keno Facility to the United 

States in accordance with section 7.5 of the 

Hydroelectric Settlement. 

(B) EFFECT OF TRANSFER.—On the 

transfer under subparagraph (A), and without further 

action by Congress— 

(i) the Keno Facility shall— 

(I) become part of the Klamath 

Reclamation Project; and 

(II) be operated and maintained in 

accordance with the Federal 
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reclamation laws and this Act; and (ii) 

the jurisdiction of the Commission over 

the Keno Facility shall terminate. 

(2) EAST AND WEST SIDE DEVELOPMENTS.—

On filing by PacifiCorp of an application for surrender of 

the East Side and West Side Developments in Project No. 

2082, the Commission shall issue an order approving partial 

surrender of the license for Project No. 2082, including any 

reasonable and appropriate conditions, as provided in 

section 6.4.1 of the Hydroelectric Settlement. 

(3) FALL CREEK.—Not later than 60 days after the 

date of the transfer of title to the Iron Gate Facility to the 

dam removal entity, the Commission shall resume timely 

consideration of the pending licensing application for the 

Fall Creek development pursuant to the Federal Power Act 

(16 U.S.C. 791a et seq.), regardless of whether PacifiCorp 

retains ownership of Fall Creek or transfers ownership to a 

new licensee. 

(4) IRON GATE HATCHERY.—Notwithstanding 

section 8 of the Federal Power Act (16 U.S.C. 801), 

consistent with section 7.6.6 of the Hydroelectric 

Settlement title to the PacifiCorp hatchery facilities within the 

State of California shall be transferred to the State of 

CaliforniaUnited States at— 

(A) the time of transfer to the dam removal 
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entity of title to the Iron Gate Dam; or 

(B) such other time as may be agreed to by 

the parties to the Hydroelectric Settlement.   

The United States shall ensure that the hatchery will 

be operated in a manner that contributes to the 

restoration and harvest of fish in the Klamath River 

System and is consistent with the goals of the Trinity 

River Mainstem Fishery Restoration Record of 

Decision and the trust responsibility to the Hoopa 

Valley Tribe.   

SEC. 9. ADMINISTRATION AND FUNDING. 

(a) AGREEMENTS.— 

(1) IN GENERAL.—The Secretaries may enter 

into such agreements (including contracts, memoranda of 

understanding, financial assistance agreements, cost 

sharing agreements, and other appropriate agreements) with 

State, tribal, and local government agencies or private 

individuals and entities as the Secretary concerned consider 

to be necessary to carry out this Act and the Settlements, 

subject to such terms and conditions as the Secretary 

concerned considers to be necessary. 

(2) TRIBAL PROGRAMS.—Consistent with para-

graph (1) and section 32 of the Restoration Agree-ment, 

tThe Secretaries shall give priority to qualified Party tribes in 

awarding grants, contracts, or other agreements for 
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purposes of implementing the fisheries programs described 

in part III of the Restoration Agreement. 

(b) ESTABLISHMENT OF ACCOUNTS—There are 

established in the Treasury for the deposit of appropriations and 

other funds (including non-Federal donated funds) the following 

noninterest-bearing accounts: 

(1) The On-Project Plan and Power for Water 

Management Fund, to be administered by the Bureau of 

Reclamation. 

(2) The Water Use Retirement and Off-Project 

Reliance Fund, to be administered by the United States 

Fish and Wildlife Service. 

(3) The Klamath Drought Fund, to be administered by 

the National Fish and Wildlife Foundation. 

(c) MANAGEMENT.— 

(1) IN GENERAL.—The accounts established by 

subsection (b) shall be managed in accordance with this 

Act and section 14.3 of the Restoration Agreement. 

(2) TRANSFERS.—Notwithstanding section 1535 

of title 31, United States Code, the Secretaries are authorized 

to enter into interagency agreements for the transfer of 

Federal funds between Federal programs for the purpose of 

implementing this Act and the Settlements. 

(d) ACCEPTANCE AND EXPENDITURE OF NON-

FEDERAL FUNDS.— 
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(1) IN GENERAL.—Notwithstanding title 31, United 

States Code, the Secretaries may accept and expend, without 

further appropriation, non-Federal funds, in-kind services, 

or property for purposes of implementing the Settlement. 

(2) USE.—The funds and property described in 

paragraph (1) may be expended or used, as applicable, only 

for the purpose for which the funds or property were 

provided. 

(e) FUNDS AVAILABLE UNTIL EXPENDED.—All 

funds made available for the implementation of the Settlements 

shall remain available until expended. 

(f) TERMINATION OF AGREEMENTS.—If any 

Agreement terminates— 

(1) any appropriated Federal funds provided to a 

party that are unexpended at the time of the termination of 

the Agreement shall be returned to the general fund of the 

Treasury; and 

(2) any appropriated Federal funds provided to a 

party shall be treated as an offset against any claim for 

damages by the party arising under the Agreement. 

(g) BUDGET.— 

(1) IN GENERAL.—The budget of the President 

shall include such requests as the President considers to be 

necessary for the level of funding for each of the Federal 

agencies to carry out the responsibilities of the agencies under 
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the Settlements. 

(2) CROSSCUT BUDGET.—Not later than the date 

of submission of the budget of the President to Congress for 

each fiscal year, the Director of the Office of Management 

and Budget shall submit to the appropriate authorizing and 

appropriating committees of the Senate and the House of 

Representatives a financial report containing— 

(A) an interagency budget crosscut report that 

displays the budget proposed for each of the Federal 

agencies to carry out the Settlements for the 

upcoming fiscal year, separately showing  funding  

requested  under  preexisting authorities and new 

authorities provided by this Act; 

(B) a detailed accounting of all funds received 

and obligated by all Federal agencies responsible for 

implementing the Settlements; and 

(C) a budget for proposed actions to be 

carried out in the upcoming fiscal year by the 

applicable Federal agencies in the upcoming fiscal 

year. 

(h) REPORT TO CONGRESS.—Not later than the date 

of submission of the budget of the President to Congress for 

each fiscal year, the Secretaries shall submit to the appropriate 

authorizing committees of the Senate and the House of 

Representatives a report that describes— 
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(1) the status of implementation of all of the 

Settlements; 

(2) expenditures during the preceding fiscal year for 

implementation of all of the Settlements; 

(3) the current schedule and funding levels that are 

needed to complete implementation of each of the 

Settlements; 

(4) achievements in advancing the purposes of 

complying with the Endangered Species Act of 1973 (16 

U.S.C. 1531 et seq.) under the Settlements; 

(5) additional achievements in restoring fisheries 

under the Settlements; 

(6) the status of water deliveries for the preceding 

water year and projections for the upcoming water year 

for— 

(A) the Klamath Project and irrigators in the 

Off-Project Area pursuant to the Agreements; and  

(B) the National Wildlife Refuges in areas 

covered by the Agreements; 

(7) the status of achieving the goals of supporting 

sustainable agriculture production (including the goal of 

limiting net power costs for water management) and general 

economic development in the Klamath Basin; 

(8) the status of achieving the goal of supporting 

the economic development of the Party tribes; and 
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(9) the assessment of the Secretaries of the 

progress being made toward completing implementation of 

all of the Settlements. 
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HOOPA VALLEY TRIBE DECRIES NEW BILL TO  
TERMINATE INDIAN RIGHTS 

 
June 3, 2014 

 
“The Hoopa Valley Tribe is shocked and disappointed,” said Chairwoman Danielle 

Vigil-Masten, “that the so-called ‘Klamath Basin Water Recovery and Economic Restoration Act 
of 2014’ introduced by Senators Feinstein, Boxer, Merkley, and Wyden would effectively 
terminate water and fishing rights of our Tribe.”   

S. 2379, introduced on May 21, 2014, to ratify three lengthy Agreements negotiated 
between farmers, PacifiCorp, federal agencies, and three tribes, has gotten a hearing.  The 
Agreements call for new federal appropriations of $900 million and unnecessarily link tribal 
water rights in the Klamath River to decommissioning of four obsolete hydroelectric dams 
owned by PacifiCorp.   

“It is tragic that the Administration feels that Indian water rights must be sacrificed, and 
Indian programs cut back, in order for PacifiCorp’s owned dams to be removed.  We know that 
the regular Federal Energy Regulatory Commission licensing process leads to dam removal in 
situations such as this, as shown by the removal of Condit Dam on the White Salmon River in 
2011,” said Chairwoman Masten.   

Chairwoman Masten said the bill directs the Secretary to cut off senior water rights of the 
Tribe to Klamath River water and fish in California in favor of water diversions for irrigation in 
Oregon.  “Fish need water.  The little water we get under this bill will jeopardize on-going 
fishery restoration in the Klamath and Trinity Rivers,” said Chairwoman Masten.  Under the bill, 
the existing legal obligation of the United States to protect water needed for fish restoration in 
California will be subordinated to the priority given to water diversions for irrigation in Oregon.   

“We made it clear to everybody that we are not going to sit still for the government doing 
this against our interests,” Hoopa Fisheries Director Mike Orcutt said.  “There’s not enough 
water, and there hasn’t been.”  “It is ironic that Senator Feinstein has co-sponsored this bill when 
her California drought bill, S. 2198, points to the existing shortage of water in California.  
California Central Valley interests are already in court to stop the use of water required to make 
up for the shortfalls due to the excessive Oregon water diversions authorized by this bill,” said 
Mr. Orcutt.   
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For over 20 years, the Hoopa Valley Tribe has worked to restore salmon of the Trinity 
River, the Klamath’s largest tributary, and in 1992 obtained legislation mandating that the 
fishery restoration work be completed.  That restoration work is jeopardized by the Klamath 
Agreements and proposed legislation, Mr. Orcutt pointed out.  “We are optimistic that the Senate 
will not approve these Agreements at the expense of our treaty rights,” said Mr. Orcutt.  Our 
detailed analysis of the bill follows.   

 

SUMMARY OF NEW KLAMATH AGREEMENTS BILL, S. 2379 
 

 
On May 21, 2014, Senator Ron Wyden introduced S. 2379, the “Klamath Basin Water 

Recovery and Economic Restoration Act of 2014.”  Senators Feinstein, Boxer and Merkley are 
the only co-sponsors thus far.  This bill adversely affects the Hoopa Valley Indian Tribe, through 
whose Reservation the Klamath River flows in California.  No similar bill has been introduced in 
the House of Representatives yet.   

S. 2379 was referred to the Committee on Energy and Natural Resources.  This bill is 
longer (64 pages) than the failed bills introduced in 2011 by Senator Merkley and Congressman 
Thomson (43 pages) principally because it adds provisions for the new Upper Klamath Basin 
Comprehensive Agreement.   

The Hoopa Valley Tribe has many concerns regarding the Bill and will present detailed 
changes and explanations as soon as possible.  Here is a summary of the bill: 

Section 1.  Short title. 

Section 2.  Definitions. 

The Agreements addressed by the bill include the Klamath Basin Restoration Agreement 
(KBRA) (approximately 200 pages in length), the Upper Klamath Basin Comprehensive 
Agreement (UKBCA) (approximately 100 pages in length), and the Klamath Hydroelectric 
Settlement Agreement (KHSA) (approximately 100 pages in length).   The full text of the 
Agreements is found at http://klamathrestoration.gov.    
Section 3.  Authorization, Execution and Implementation of Settlement. 

(a) Like S. 1851 (the 2011 bill), the new bill provides that the settlements are 
“authorized, ratified, and confirmed,” except to the extent modified by this Act. 

(b) As ratified, the Secretaries of Commerce, Agriculture, and Interior must promptly 
implement the KBRA, KHSA, and UKBCA.  Signing of the Agreements is deemed to comply 
with NEPA, despite the impact on the Klamath River in California resulting from the guaranteed 
irrigation diversions in Oregon provided in the KBRA.  (See KBRA Sec. 15.1.1.B and 
App. E-1.) 
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(d) In “implementing” the Agreements, the Secretaries shall comply with NEPA, the 
ESA and other statutes.   

(e) The Secretary of the Interior will publish a notice in the Federal Register when the 
KBRA is fully implemented (or approximately in 2022) and when PacifiCorp’s four dams have 
been removed (or the KHSA terminates).  Law suits challenging whether the notice should have 
been published must be filed within one year after publication.   

(g) The Act does not alter the authority of any tribe of the Klamath Basin “to exercise 
any water rights the Indian tribes hold.”  The KBRA, however, does diminish the duty of the 
United States to protect those Indian water rights: it terminates the Government’s duty to provide 
sufficient water for fish in the Klamath Basin if that requires more than the water remaining after 
the irrigation diversions, which will have priority.  Under existing law, the U.S. Bureau of 
Reclamation is obligated to ensure that irrigation operations do not interfere with the Tribes’ 
senior water rights.  This obligation is changed by the KBRA and the Act, which create a new 
priority for irrigation withdrawals of 378,000 acre-feet per year in Oregon, regardless of the 
effect on fish restoration downstream.  If, after those irrigation withdrawals too little water 
remains for fish, then the United States will not protect the Indians’ fishing rights but will 
enforce the priority for irrigation diversions.  See Sec. 5(f) below.  These provisions are much 
like those in S. 1851.   

(h) Water rights are not affected “except as specifically provided” in the Agreements.  
The KBRA does diminish the authority and duty to protect federal water rights of tribes 
downstream of the irrigation project. 

(j) This Act does not permit any person or entity “not a party to the Settlements” to 
sue on a claim to enforce the Act or the settlements.   

(l) This Act does not affect the Endangered Species Act or Clean Water Act or 
certain other federal acts.  This is much like S. 1851.  The provision is misleading because the 
KBRA requires parties to that Agreement to support water diversions and follow procedures 
to obtain approval under the ESA for those diversions, despite the effect on fish.  See 
KBRA Sec. 21.3.  Since the KBRA establishes no target salmon run sizes or harvest goals, its 
success cannot be measured.  See KBRA Sec. 10.1.2, 10.2.2.   

(m) Sovereign immunity is not waived.  This makes it harder to sue regarding impacts 
of the Settlements. 

Section 4.  Klamath Project Authorized Purposes. 

(a) This adds “fish and wildlife purposes” to the purposes of the Klamath Irrigation 
Project.  However, those purposes are subordinated to the irrigation purposes and “shall not 
adversely affect the irrigation purpose of the Klamath project.”  This is substantially identical to 
Section 105 of S. 1851. 
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(c) Revenues from leasing of Tule Lake and Lower Klamath National Wildlife 
Refuge lands for commercial farming will be distributed in the same way as described in S. 
1851.  This unusual direct spending arises from the unique allowance of leasing out wildlife 
refuges for commercial farming, lands that were originally set apart for wildlife purposes only.   

Section 5.  Tribal Commitments; Release of Claims. 

(a) The Klamath Tribes’ commitments and releases are authorized, just as in 
Section 106(a) of S. 1851, except that this also covers the UKBCA.  No further tribal action is 
needed. 

(b) The Karuk and Yurok tribes’ waivers and releases are authorized and confirmed 
as effective and binding.   

(c) Permanent release of claims by Party Tribes against the United States does not 
occur until various sections of the KBRA (relating to funding and dam removal) are satisfied.  
However, even before the releases become permanent, the signatory tribes’ assurances of 
non-interference with diversion of water for the Klamath Reclamation Projects are in effect.  
See KBRA Sec. 15.3.8.B.   

(e) Tolling of claims.  The six-year statute of limitations for claims relating to the 
tribes’ releases does not start until publication of a notice described in the KBRA or until 
December 1, 2030.  This is the same as S. 1851.   

(f) Actions of the United States as Trustee.  The United States is authorized to make 
the commitments provided in the KBRA in its capacity “acting as trustee for the federally 
recognized tribes of the Klamath Basin and the members of such tribes.”  This authorizes the 
reduction in federal trust responsibility to Basin Tribes that did not sign the Agreements.  This is 
like Section 106(f) of S. 1851.  Specifically, KBRA Sec. 15.3.9 provides the assurances of the 
United States “that it will not assert:  (i) tribal water or fishing rights theories or tribal trust 
theories in a manner, or (ii) tribal water or trust rights, whatever they may be, in a manner that 
will interfere with the diversion . . . of water for the Klamath Reclamation Project.”  Existing law 
requires the United States to protect water needed for tribal fisheries.   

(g) Judicial review of the Secretary’s decision concerning whether the tribal 
relinquishment and releases of claims have become effective is available under the 
Administrative Procedure Act.  This is like Section 107 of S. 1851.   

(h) Effect of Section.  This section of the new bill does not affect the United States’ 
ability to act for a tribe outside the Klamath Basin, nor its ability to act for tribes inside the Basin 
“in accordance with the Agreements,” nor as required by certain statutes such as the Clean Water 
Act and ESA.  In other words, the Agreement approved by the Act may (and do) affect the 
United States’ ability to act for tribes inside the Klamath River Basin, such as the Hoopa Valley 
Tribe.   
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Section 6.  Water and Power Provisions. 

This inserts a section into the Klamath Basin Water Supply Enhancement Act of 2000, 
Pub. L. 106-498, by adding relevant definitions and authorizing the Secretary of the Interior to 
“carry out any activities,” including agreements or contracts consistent with the KBRA or 
UKBCA or to arrange for delivery of federal power to limit the cost of power use to manage 
water.  This new authority is like the provision in Senator Feinstein’s Drought Relief Act, 
S. 2198, before it was amended to remove these provisions concerning Klamath to which the 
Hoopa Valley Tribe and others had objected.   

Section 7.  Klamath Tribes Tribal Resource Fund. 

This establishes a fund for implementing the UKBCA.  Subsection (f) prohibits per capita 
distribution of any part of the fund or revenue from any water use contract.  Subsection (k) 
authorizes $8 million per fiscal year, not to exceed a total of $40 million to carry out this 
Section 7.  There is no counterpart to this in S. 1851 because the UKBCA had not yet then been 
signed.   

Section 8.  Hydroelectric Facilities.   

(a) Secretarial Determination.  Like Section 202 of S. 1851, this provides that the 
Secretary of the Interior will determine whether to proceed with dam removal pursuant to the 
KHSA.  This overrides the usual operation of the Federal Power Act, under which a licensee can 
make a business decision whether to remove or retrofit facilities in order to comply with modern 
licensing conditions.   

(b) Facilities Removal.  Like Section 203 of S. 1851, this allows the Secretary to 
proceed with dam removal if the States of California and Oregon concur, if non-federal funds are 
available, and if the KHSA has not terminated.   

(5) Like S. 1851, this requires the Federal Energy Regulatory Commission to issue 
annual licenses authorizing PacifiCorp to continue to operate the dams until they transfer title to 
the dam removal entity.  It also provides for a “stay” of licensing proceedings while the KHSA 
remains in effect.  This gives legal approval to the informal stay of proceedings which has been 
in effect since 2006 because of the Klamath agreements.   

(c) Liability Protection.  This provides even broader liability protection to PacifiCorp 
for any harm relating to the dams than did Section 205 of S. 1851.  This provision would 
supersede the normal provisions of the Federal Power Act concerning the potential liability of 
licensees.   

(d) Facilities Not Removed.  Like S. 1851, this protects the Keno Dam from removal, 
addresses planned discontinuation of the East Side and West Side generators at the Link Dam, 
protects Fall Creek Dam, and addresses Iron Gate Hatchery, which transfers to the state of 
California. 
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Section 9.  Administration and Funding. 

(a) Pursuant to the KBRA, this directs the Secretary to “give priority to qualified 
Party tribes in awarding grants, contracts, or other agreements for the purposes of implementing 
the fisheries programs described in [KBRA].”  This apparently overrides existing contracting 
rights of non-signatory tribes.   

(g) Budget.  This does not authorize new appropriations for KBRA plans, but merely 
provides that the “budget of the President shall include such requests as the President considers 
to be necessary for the level of funding for each of the Federal agencies to carry out the 
responsibilities of the agencies under the Settlements.”  It also directs OMB to submit “an 
interagency budget cross cut report” showing funding requested.  The reference in S. 1851 to 
Appendix C-2 of the KBRA (the table showing approximately $1 billion is needed to carry out 
KBRA plans) has been omitted.  Nevertheless, the amounts anticipated for KBRA purposes, to 
the extent they are reallocated by federal agencies, will reduce funds for existing conservation 
and restoration programs.   

(h) Report to Congress.  Annually, when the President’s budget is submitted, the 
Secretaries shall submit a report that describes the status of implementation, expenditures, water 
deliveries to the Project and the Refuges, and the status of achieving the goals of “sustainable 
agriculture production” and “the goal of supporting the economic development of the Party 
tribes.”   
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Memorandum 
 

November 20, 2013 
 
To: The Klamath Basin Task Force 

 
From: John Bezdek, Department of the Interior 

Subject: Federal Authorities to Implement the Klamath Basin Restoration Agreement 

The attached table has been prepared by staff at the Bureau of Indian Affairs, Bureau of 
Reclamation, Bureau of Land Management, National Marine Fisheries Service, U.S. Fish 
and Wildlife Service, U.S. Forest Service, and U.S. Geological Survey. 

 
The Federal agencies determined that eleven of the 113 KBRA line items need new 
authority from Congress before they can be implemented1.  These programs are: 

 
 Line item 66: the On-Project Plan; 
 Line item 68: remedy for ground water impacts associated with On-Project Plan2; 
 Line item 70: development of the Water Use Retirement Plan; 
 Line Item 71: implementation of the Off-Project Water Use Retirement Program; 
 Line item 72: the Interim Power Sustainability Program; 
 Line item 73: authority for Reclamation to provide the Federal Power Program to 

Off-Project Irrigators3; 
 Line item 74: Energy Efficiency and Renewable Resources Program; 
 Line item 75: new authority for Off-Project portion of Renewable Power Program 

and Engineering Plan4; 
 Line item 79: the Drought Plan Restoration Agreement Fund; 
 Line item 83: the Off-Project Reliance Program5; and 
 Line item 89: new authority for the Off-Project portion of the Interim Flow and 

Lake Level Program6. 
 
Based on the draft 2013 KBRA cost revisions developed by the Non-Federal Parties to 
the KBRA, we estimate that these new authorities have a total cost of $250 million in 
2014 dollars.  For those items where the Federal agencies have existing authorities, in 
many cases additional appropriations are needed to implement the line items. 

 
 
 

1 This analysis focused on new authorities related to the KBRA Appendix C-2 cost estimates prepared by 
the Non-Federal Parties; it did not address other authorities that may be needed to implement the KBRA. 
2 This provision would be addressed as part of the On-Project Plan; no funding is included in the cost 
estimates. 
3 Assumed 40 percent of the funding is related to the new authority. 
4 Assumed 40 percent of the funding is related to the new authority. 
5 Funding for this program may use reallocated funds; funding is not included in KBRA cost estimates. 
6 Assumed half the funding is related to the new authority. 
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Federal	Authorities	Table	

#  Project  Lead Action 

Agency 

Lead in Black, 

Supporting in 

Red 

Authorities to Implement  2011 Revised

(2007$) 

2013 DRAFT 

(2014 $) 

1  Coordination and Oversight  Shared FWS, BOR, 
USDAFS, NMFS 

Fish and Wildlife Act of 1956, Fish and Wildlife Coordination Act, Fish and Wildlife Conservation 

Act 

1,500 1,740

2  Develop Fishery Restoration and Monitoring Plan  FWS/NMFS FWS/NMFS Fish and Wildlife Coordination Act, Fish and Wildlife Conservation Act, Endangered Species Act  2,500 2,901

3  Williamson R. aquatic habitat restoration  FWS FWS/NRCS/ODF 
W 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act, Endangered Species Act 

4,273 4,958

4  Sprague R. aquatic habitat restoration  FWS FWS/NRCS/ODF 
W 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act, Endangered Species Act 

49,100 56,968

5  Wood R. Valley aquatic habitat restoration  FWS FWS/NRCS/ODF 
W 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act, Endangered Species Act 

12,684 14,716

6  Williamson Sprague Wood Screening Diversion  FWS FWS/ODFW Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act, Endangered Species Act 

2,928 3,397

7  Williamson & Sprague USFS uplands  USFS USFS Forest Service Organic Administration Act, Multiple Use ‐ Sustained Yield Act of 1960, and 

National Forest Management Act of 1976 

11,000 12,763

8  Upper Klamath Lake aquatic habitat restoration  FWS FWS/NRCS/State Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act, Endangered Species Act 

12,690 14,723

9  Screening of UKL pumps (underway)  BOR BOR Fish and Wildlife Coordination Act  490 569

10  UKL watershed USFS uplands  USFS USFS Forest Service Organic Administration Act, Multiple Use ‐ Sustained Yield Act of 1960, and 

National Forest Management Act of 1976 

3,220 3,736

11  UKL and Keno nutrient reduction  BOR BOR/ODFW Fish and Wildlife Coordination Act  49,588 57,534

12  Keno Res. wetlands restoration  FWS FWS/States/BLM/N 
RCS/USFS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

4,996 5,797

13  Keno to Iron Gate upland private & BLM  BLM FWS/BLM/States/N 
RCS/USFS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

‐  ‐ 

14  Keno to Iron Gate upland USFS (Goosenest)  USFS USFS/FWS/BLM/St 
ates/NRCS 

Forest Service Organic Administration Act, Multiple Use ‐ Sustained Yield Act of 1960, and 

National Forest Management Act of 1976 

1,400 1,624

15  Keno to Iron Gate mainstem restoration  FWS FWS/BLM/States/N 
RCS/USFS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

1,250 1,450

16  Keno to Iron Gate tributaries ‐ diversions & riparian  FWS FWS/BLM/States/N 
RCS/USFS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

1,500 1,740

17  Shasta River aquatic habitat restoration  FWS FWS/CDFW/NMFS/ 
NRCS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

12,400 14,387

18  Shasta R. USFS uplands  USFS USFS Forest Service Organic Administration Act, Multiple Use ‐ Sustained Yield Act of 1960, and 

National Forest Management Act of 1976 

‐  ‐ 

19  Scott River aquatic habitat restoration  FWS FWS/CDFW/NMFS/ 
NRCS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

4,950 5,743

20  Scott R. USFS uplands  USFS USFS Forest Service Organic Administration Act, Multiple Use ‐ Sustained Yield Act of 1960, and 

National Forest Management Act of 1976 

1,630 1,891

21  Scott R. private uplands  FWS FWS/CDFW/NRCS Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

575 667

22  Mid‐Klamath & tributaries aquatic habitat restoration  FWS FWS/CA/NOAA Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

4,950 5,743

23  Mid Klamath tributaries USFS upland  USFS USFS Forest Service Organic Administration Act, Multiple Use ‐ Sustained Yield Act of 1960, and 

National Forest Management Act of 1976 

9,400 10,906

24  Mid Klamath tributaries private upland  FWS FWS/CDFW/NMFS
/NRCS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

5,600 6,497

25  Lower Klamath aquatic habitat restoration  FWS FWS/NMFS/CDFW Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

15,000 17,404

26  Lower Klamath private/tribal uplands  FWS FWS/NMFS/CDFW Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

32,500 37,708

27  Salmon River aquatic habitat restoration  FWS FWS/NMFS/CA/US 
FS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Partners for Fish and 

Wildlife Act 

3,320 3,852

28  Salmon R. USFS upland  USFS USFS Forest Service Organic Administration Act, Multiple Use ‐ Sustained Yield Act of 1960, and 

National Forest Management Act of 1976 

5,500 6,381

29  Reintroduction Plan  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Endangered Species Act  1,400 1,624

30  Collection Facility  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Endangered Species Act  7,392 8,576

31  Production Facility  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Fish and Wildlife Act of 

1956, Endangered Species Act 

4,250 4,931

32  Acclimation Facility  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Fish and Wildlife Act of 

1957, Endangered Species Act 

3,200 3,713

33  Transport  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Fish and Wildlife Act of 

1958, Endangered Species Act 

855 992

34  Monitoring and Evaluation ‐ Oregon  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Fish and Wildlife Act of 

1959, Endangered Species Act 

30,900 35,851

35  Monitoring and Evaluation ‐ California  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Fish and Wildlife Act of 

1956, Endangered Species Act 

2,660 3,086

36  New Hatchery (IGD or Fall Creek)  NMFS NMFS/FWS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Fish and Wildlife Act of 

1956, Endangered Species Act 

8,505 9,868

37  Adult Salmonids  FWS FWS/NMFS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act, Anadromous Fish 

Conservation Act, Fishery Conservation and Management Act 

15,966 18,524

 



  
 

Attachment 3, Page 3 

Federal	Authorities	Table	

#  Project  Lead Action 

Agency 

Lead in Black, 

Supporting in 

Red 

Authorities to Implement  2011 Revised

(2007$) 

2013 DRAFT 

(2014 $) 

38  Juvenile Salmonids  FWS FWS/NMFS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  17,239 20,001

39  Genetics Otololith  FWS FWS/NMFS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  1,500 1,740

40  Hatchery Tagging (PacifiCorp paying costs under KHSA)  FWS FWS/NMFS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  ‐  ‐ 

41  Disease  FWS FWS/NMFS/States Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  7,266 8,430

42  Green Sturgeon  FWS FWS/NMFS/State 
s 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  2,254 2,615

43  Lamprey  FWS FWS/NMFS/State 
s 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  2,142 2,485

44  Geomorphology  FWS FWS/NMFS/USGS Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  2,700 3,133

45  Habitat Monitoring  FWS FWS/NMFS/FS/BL 
M/USGS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  2,702 3,135

46  Water Quality  FWS FWS/NMFS/States/ 
USGS 

Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  1,500 1,740

47  UKL continuous water quality, hydrodynamic model  FWS BOR/USGS Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  1,400 1,624

48  UKL nutrients/algae/zooplankton  USGS USGS/BOR USGS Organic Act, Fish and Wildlife Coordination Act  5,670 6,579

49  UKL internal load/bloom dynamics  USGS USGS/BOR USGS Organic Act, Fish and Wildlife Coordination Act  2,800 3,249

50  UKL external nutrient loading  BOR BOR/USGS Fish and Wildlife Coordination Act  3,626 4,207

51  UKL analysis of long‐term data sets  BOR BOR/USGS Fish and Wildlife Coordination Act  600 696

52  UKL listed suckers  USGS FWS/BOR/USGS USGS Organic Act, Endangered Species Act, Fish and Wildlife Coordination Act  12,250 14,213

53  Tributaries water quality/nutrients/temperature  BOR BOR/USGS Fish and Wildlife Coordination Act  4,340 5,035

54  Tributaries geomorphology/riparian vegetation  BOR FWS/BOR/USGS/ 
FS/BLM 

Fish and Wildlife Coordination Act  3,346 3,882

55  Tributaries physical habitat  FWS (was BOR) BOR/USGS Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  2,982 3,460

56  Tributaries listed suckers  FWS FWS/BOR/USGS Fish and Wildlife Conservation Act, Fish and Wildlife Coordination Act  5,250 6,091

57  Keno Reservoir water quality/algae/nutrients  BOR BOR/USGS Fish and Wildlife Coordination Act  5,628 6,530

58  Keno Reservoir to Tributaries: (weather stations)  BOR BOR/USGS Reclamation Act of 1902  2,800 3,249

59  Remote Sensing acquisition and analysis  BOR BOR/USGS Reclamation Act of 1902  750 870

60  Keno Dam fish passage  BOR BOR Fish and Wildlife Coordination Act  3,500 4,061

61  Data Analysis and evaluation for provision to TAT  BOR BOR/KWAPA 2000 Enhancement Act  155 180

62  Development of predictive techniques  BOR BOR/KWAPA 2000 Enhancement Act  360 418

63  Klamath Basin Wildlife Refuges: North and P Canals  FWS FWS Fish and Wildlife Act of 1956, Fish and Wildlife Coordination Act, National Wildlife Refuge 

System Improvement Act 

‐  ‐ 

64  Klamath Basin Wildlife Refuges: Walking Wetland Construction  FWS FWS/NRCS Fish and Wildlife Act of 1956, Fish and Wildlife Coordination Act, National Wildlife Refuge 

System Improvement Act, Partners for Fish and Wildlife Act 

2,300 2,669

65  Klamath Basin Wildlife Refuges: Big Pond Dike  FWS FWS Fish and Wildlife Act of 1956, Fish and Wildlife Coordination Act, National Wildlife Refuge 

System Improvement Act 

‐  ‐ 

66  On Project water plan  BOR BOR/KWAPA 2000 Enhancement Act for planning; new authority needed for implementation and 

administration 

92,500 107,322

67  Groundwater Technical Investigation  USGS USGS/BOR/KWAPA The Organic Act and The Fish and Wildlife Coordination Act  641 744

68  Costs Associated with Remedy for Adverse Impact  BOR BOR/USGS/KWAPA New Authority needed as part of implementation of On‐Project Plan in line item 66  ‐  ‐ 

69  D Pumping Plant  FWS FWS Fish and Wildlife Act of 1956, Fish and Wildlife Coordination Act, National Wildlife Refuge 

System Improvement Act 

2,550 2,959

70  Develop Water Use Retirement Plan  FWS FWS/BOR New Authority needed  1,000 1,160

71  Off Project Water Retirement Program: Use of 30K ac ft above UKL  FWS FWS/BOR New Authority needed  45,000 52,211

72  Interim Power Sustainability  BOR BOR/FWS/KWAPA New authority needed  7,690 8,922

73  Federal Power  BOR BOR/KWAPA Reclamation Act of 1902 for Project; authority needed for Off‐Project  1,000 1,160

74  Energy Efficiency and Renewable Resources  BOR BOR/KWAPA New authority needed  40,498 46,987



  
 

Attachment 3, Page 4 

 

Federal	Authorities	Table	

#  Project  Lead Action 

Agency 

Lead in Black, 

Supporting in 

Red 

Authorities to Implement  2011 Revised

(2007$) 

2013 DRAFT 

(2014 $) 

75  Renewable Power Program Financial and Engineering Plan  BOR BOR/KWAPA Reclamation Act of 1902 for Project; authority needed for Off‐Project  1,000 1,160

76  UKL Wetlands Restoration: Agency/Barnes  FWS FWS/BOR Fish and Wildlife Act of 1956, Fish and Wildlife Coordination Act, National Wildlife Refuge 

System Improvement Act 

2,778 3,223

77  UKL Wetlands Restoration: Wood River  BLM BLM/NRCS/States Federal Land Policy and Management Act of 1976 (FLPMA)  2,778 3,223

78  Drought Plan Development  BOR BOR/NRCS/States 2000 Enhancement Act  ‐  ‐ 

79  Drought Plan Restoration Agreement Fund  BOR BOR/FWS/USGS/ 
ODWR 

New authority needed  6,000 6,961

80  Emergency Response Plan  BOR BOR No funding  ‐  ‐ 

81  Emergency Response Fund  BOR BOR No funding  ‐  ‐ 

82  Technical Assessment of Climate Change  OWRD/CDFW OWRD/CDFW/ BOR

/USGS/NOAA 
No federal funding  ‐  ‐ 

83  Off‐Project Reliance Program  BOR BOR/USGS/NMFS New authority needed  12000* 13,403*

84  Real Time Water Management  BOR BOR/USGS No funding  ‐  ‐ 

85  Real Time Water Management: Water Flow Monitoring and Gauges  BOR BOR Reclamation Act of 1902  2,980 3,457

86  Added Snowpack Gauges    No funding  ‐  ‐ 

87  Adaptive Management: Science and Analysis  BOR BOR/NMFS Reclamation Act of 1902  1,000 1,160

88  Real Time Management: Calibration and improvements to 

KLAMSIM or other modeling and predictions 

BOR BOR/NMFS Fish and Wildlife Coordination Act  100 116

89  Interim Flow and Lake Level Program  BOR/FWS BOR/FWS 2000 Enhancement Act (WUMP covers on‐project through 2023); new authority needed for off‐ 

Project 

44,000 51,050

90  Keno Reservoir KIP Screening  BOR BOR Fish and Wildlife Coordination Act for North and Ady; Reclamation Act of 1902 for Straits and 

LRDC 

25,162 29,194

91  Federal GCP/HCP  FWS/NMFS FWS/NMFS Endangered Species Act.  5,500 6,381

92  California Laws  CDFW CDFW/FWS/NMFS No Federal Funding  ‐  ‐ 

93  Oregon Laws  ODFW ODFW/FWS/NMFS No Federal Funding  ‐  ‐ 

94  Klamath County Study  Oregon 

 No Federal Funding  ‐  ‐ 

95  Klamath County (Oregon funding)  Oregon 

 No Federal Funding  ‐  ‐ 

96  Siskiyou County  California 

 No Federal Funding  ‐  ‐ 

97  Humboldt County    No funding  ‐  ‐ 

98  Del Norte County    No funding  ‐  ‐ 

99  Fisheries Management HVT**  BIA Hoopa The Snyder Act  ‐  ‐ 

100  Fisheries Management Karuk  BIA Karuk The Snyder Act  14,500 16,823

101  Fisheries Management Klamath  BIA Klamath The Snyder Act  14,500 16,823

102  Fisheries Management Yurok  BIA Yurok The Snyder Act  14,500 16,823

103  Conservation Management HVT**  BIA Hoopa The Snyder Act  ‐  ‐ 

104  Conservation Management Karuk  BIA Karuk The Snyder Act  7,250 8,412

105  Conservation Management Klamath  BIA Klamath The Snyder Act  7,250 8,412

106  Conservation Management Yurok  BIA Yurok The Snyder Act  7,250 8,412

107  Economic Development Study HVT**  BIA Klamath The Snyder Act  ‐  ‐ 

108  Economic Development Study Karuk  BIA Yurok The Snyder Act  250 290

109  Economic Development Study Klamath  BIA Klamath The Snyder Act  250 290

110  Economic Development Study Yurok  BIA Yurok The Snyder Act  250 290

112  Fishing Sites  BIA Klamath The Snyder Act  ‐  ‐ 
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113  Klamath Tribes: Mazama Forest Project   
Klamath The Snyder Act; Indian Reorganization Act  22,000 25,525

 Total  795,309 922,745

 Total Costs of Line Items That Need New Authorities  215,688 250,017
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November 18, 2011 
 

Via E-Mail to:  KlamathSD@usbr.gov 
and Overnight Delivery 

 
Ms. Elizabeth Vasquez 
U.S. Bureau of Reclamation 
2800 Cottage Way 
Sacramento, CA 95825 

 Re: Comments of Hoopa Valley Tribe on DEIS/DEIR for Klamath Facilities Removal 

Dear Ms. Vasquez: 

The Hoopa Valley Tribe submits the following comments on the Department of the 
Interior and California Department of Fish and Game’s Draft EIS/EIR regarding Klamath 
Facilities Removal (the “DEIS”).  The Tribe has previously submitted comments, dated July 14, 
2010, on the Department of Interior’s Notice of Intent to Prepare an EIS/EIR (the “Scoping 
Notice”).  The Tribe also submitted extensive comments on the cooperating agency draft of the 
DEIS dated June 22, 2011.  The Tribe incorporates those prior comments by reference, because 
the DEIS fails to incorporate or adequately address the vast majority of the Tribe’s comments.   

Interest of the Hoopa Valley Tribe 

Since time immemorial, the fishery resources of the Klamath and Trinity Rivers have 
been the mainstay of the life and culture of the Hoopa Valley Tribe.  The fishery was “not much 
less necessary to the existence of the Indians than the atmosphere they breathed.”  Blake v. 
Arnett, 663 F.2d 906, 909 (9th Cir. 1981) (quoting United States v. Winans, 198 U.S. 371, 381 
(1905)).  The salmon fishery is integral to the customs, religion, culture, and economy of the 
Hoopa Valley Tribe and its members.  The lower twelve miles of the Trinity River and a stretch 
of the Klamath River flow through the Hoopa Valley Reservation. 

The federal government established the Hoopa Valley Reservation in 1864.  The 
Hoopa Valley Reservation is located in the heart of the Tribe’s aboriginal lands; lands the Tribe 
has occupied since time immemorial.  The Hoopa Valley Tribe has fishing and water rights in 
the Klamath River with a priority date of 1864, as recognized by the United States in the 
Memorandum from Solicitor of the Department of the Interior to the Secretary of the Interior 
(Oct. 4, 1993); and the Memorandum from Regional Solicitor, Pacific Southwest Region to the 
Regional Director, Bureau of Reclamation, Mid-Pacific Region (July 25, 1995) (collectively, 



Ms. Elizabeth Vasquez 
November 18, 2011 
Page - 2 
 

Attachment 4, Page 2 
 

“Solicitors’ Opinions”); and by federal courts in, for example, Parravano v. Babbitt, 70 
F.3d 539 (9th Cir. 1995).  Congress has recognized and confirmed, for example in the Central 
Valley Project Improvement Act, Public Law 102-575, Section 3406(b)(23) (Oct. 30, 1992), that 
the United States has a federal trust responsibility to restore and maintain the fishery trust 
resources of the Hoopa Valley Tribe to specified standards.  Those standards are recognized in 
federal law and have become a legal mandate.  The Hoopa Valley Tribe’s rights are unique.  This 
is unlike the situation where several tribes signed a single treaty reserving rights in common. 
While other tribes in the Klamath Basin also have water and fishing rights, our rights are distinct 
in scope, derive from different authorities, and must be treated separately. 

The fish and water resources of the Klamath River Basin have been severely and 
adversely affected by the federal authorization, construction, and operation of the Klamath 
Reclamation Project and the Klamath Hydroelectric Project upstream of the Hoopa Valley 
Reservation.  The impacts associated with blocked fish passage, nutrient enrichment, loss of 
habitat, and inadequate instream flows due to the authorization, construction, and operation of 
the Klamath Reclamation Project and the Klamath Hydroelectric Project have contributed to the 
listing of the Southern Oregon/Northern California coast (SONCC) coho salmon and its critical 
habitat under the Endangered Species Act.   

The Tribe has actively participated in all proceedings relating to the re-licensing of the 
Klamath Hydroelectric Project before the Federal Energy Regulatory Commission (FERC), and 
proceedings to enforce operation of the Klamath Reclamation Project in compliance with the 
Endangered Species Act and other applicable law.  Protection of the Klamath and Trinity Rivers 
and the aquatic resources therein is of vital importance to the Hoopa Valley Tribe. 

The Tribe participated in settlement negotiations leading to the Klamath Hydroelectric 
Settlement Agreement (KHSA) and Klamath Basin Restoration Agreement (KBRA).  Although 
the Tribe favors the removal of the dams of the Klamath Hydroelectric Project for the purposes 
of improving water quality and restoring fish passage on the Klamath River, the Tribe did not 
sign, and enacted a resolution in opposition to the KHSA.  The Tribe opposes the KHSA as 
drafted because it does not require the removal of any dams, but instead establishes an uncertain 
planning process that could potentially lead to commencement of dam removal in 2020 subject 
to the achievement of numerous contingent events that include, but are not limited to:  
(a) enactment of federal legislation; (b) California voter approval of a $250 million bond 
package; (c) an affirmative determination by the Secretary of Interior that dam removal is in the 
public interest; and (d) separate concurrences by the states of California and Oregon that dam 
removal is in the public interest.  To date, none of these contingencies have occurred. 

The Tribe also opposes the KHSA because it suspends the FERC re-licensing proceeding, 
suspends the State of California and Oregon water quality certification proceedings, and permits 
the licensee PacifiCorp to continue operation of the Klamath Hydroelectric Project on terms of 
annual licenses until at least 2020.  The KHSA also fails to provide for interim license measures 
that will bring the Project into compliance with current state, federal, tribal environmental laws, 
or applicable water quality standards, or that will adequately mitigate fishery impacts associated 
with operation of the Project. 
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The Tribe also did not sign, and enacted a resolution in opposition to, the KBRA because 
the KBRA conflicts with tribal sovereignty, violates trust duties owed to the Hoopa Valley Tribe 
by the United States, subordinates tribal water and fishing rights in favor of junior non-Indian 
irrigation interests without tribal consent, provides inadequate flows for the protection of tribal 
trust resources, offers a speculative and unfunded program for fishery restoration and water 
conservation, encourages unsustainable use of groundwater in the Upper Klamath Basin, fails 
to abate acute nutrient pollution problems and is not based on best available, peer reviewed 
science.  The Tribe also objects to the linkage of the KHSA and the KBRA. 

Here, as in all other proceedings related to protection of the Klamath and Trinity Rivers, 
the Tribe is committed to ensuring that the United States and its respective departments and 
agencies fulfill their duties to the Tribe and to the Klamath and Trinity Rivers in accordance with 
applicable law, including NEPA, the Endangered Species Act, Clean Water Act, Federal Power 
Act, and the federal government’s trust responsibility to the Hoopa Valley Tribe. 

Comments on Draft EIS/EIR 

I. The DEIS Contains An Incomplete Evaluation of Alternatives, Fails to Evaluate the 
Impacts of the KBRA, and Ultimately Fails to Meet the Purpose of NEPA and CEQA 
to Facilitate Informed Decision-Making and Public Participation. 

The purpose of the NEPA and CEQA environmental review process is two-fold: 
“First, it places upon [the action] agency the obligation to consider every significant aspect 
of the environmental impact of a proposed action.  Second, it ensures that the agency will 
inform the public that it has indeed considered environmental concerns in its decision-
making process.” Kern v. United States Bureau of Land Management, 284 F.3d 1062, 1066 
(9th Cir. 2002).  See also Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 
(1989) (NEPA “ensures that the agency, in reaching its decision, will have available, and 
will carefully consider, detailed information concerning significant environmental impacts; 
it also guarantees that the relevant information will be made available to the larger audience 
that may also play a role in both the decisionmaking process and the implementation of that 
decision.”); Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 1149 (9th Cir. 1997) 
(same); Columbia Basin Protection Ass’n v. Schlesinger, 643 F.2d 585, 592 (9th Cir. 1981) 
(“[T]he preparation of an EIS ensures that other officials, Congress, and the public can 
evaluate the environmental consequences independently.”).  Ultimately, an EIS does not 
satisfy NEPA unless “its form, content, and preparation substantially (1) provide decision-
makers with an environmental disclosure sufficiently detailed to aid in the substantive 
decision whether to proceed with the project in light of its environmental consequences, 
and (2) make available to the public, information of the proposed project’s environmental 
impacts and encourage participation in the development of that information.” Trout 
Unlimited v. Morton, 509 F.2d 1276, 1283 (9th Cir. 1974). 

The DEIS here fails to meet the standards set forth above primarily through its failure to 
adequately disclose and evaluate the impacts associated with the KBRA.  As the DEIS confirms, 
the KBRA is a connected and interdependent action.  Yet, the DEIS does not adequately disclose 
the impacts of the KBRA.  Nor does the DEIS consider or evaluate alternatives to the KBRA.  
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The DEIS misleads the public and the decision-makers to believe that the KBRA is an agreement 
that will result in fishery protection and environmental restoration.  The DEIS continually makes 
the incorrect statement that the KBRA “limits” irrigation water diversions below levels currently 
allowed by law.  In fact, the KBRA will result in inadequate (and unlawful) flows for fish at 
critical times of dry water years, will result in a historic termination of the United States 
responsibilities to Indian tribes in the Klamath basin, will turn Western water law on its head 
by subordinating senior tribal water rights to junior irrigation interests, and will support 
otherwise unsustainable consumptive agricultural practices through hundreds of millions of 
dollars in public subsidies.  In addition, the DEIS fails to inform the public and the decision-
makers that any benefits that could derive from the KBRA for fish are speculative at best, given 
the need for congressional authorization and appropriations of funding that are not likely to 
occur. 

The Tribe believes that dam removal is necessary and in the public interest.  
Improvements in water quality, volitional fish passage, and a free-flowing Klamath River are 
critical to support the Tribe and the river that runs through its homeland.  However, the benefits 
of dam removal will not be achieved if tied to the KBRA.  The proposed action may lead to a 
river without dams, but with the KBRA it will also lead to a river without sufficient water in the 
river for fish at critical times of the year.  The impacts of the KBRA’s guaranteed diversions and 
associated tribal trust violations will not be evaluated in subsequent NEPA processes.  The 
public, the Governors, the Departmental decision-makers, and Congress need to be made fully 
aware of the consequences of, and alternatives to, the KBRA.  The DEIS fails in that regard. 

II. The Purpose and Need Statement Should Delete Reference to Consistency with the 
KBRA. 

CEQ Regulation 1502.13 requires that an EIS “briefly specify the underlying purpose 
and need to which the agency is responding in proposing the alternatives including the proposed 
action.”  As stated in the DEIS, the purpose and need statement “is a critical part of the 
environmental review process because it helps to set the overall direction of an EIS/EIR, identify 
the range of reasonable alternatives, and focus the scope of analysis.”  Final Alternatives Report, 
p. 2-1. 

The DEIS describes the purpose of the Proposed Action as follows:  “to achieve a free 
flowing river condition and full volitional fish passage as well as other goals expressed in the 
KHSA and KBRA.”  The need is described as:  “to advance restoration of the salmonid fisheries 
in the Klamath Basin consistent with the KHSA and the connected KBRA.”  The Department 
should delete the references to consistency with the KHSA and KBRA.  This EIS is being 
prepared to inform the Secretary of the Interior and the Governors of the States of Oregon and 
California whether “Facilities Removal (i) will advance restoration of the salmonid fisheries of 
the Klamath Basin, and (ii) is in the public interest, which includes but is not limited to 
consideration of potential impacts on affected local communities and Tribes.”  KHSA, Sec. 
3.3.1; DEIS, p. ES-2.  Consistency with the KBRA is not a factor in the Secretarial 
Determination or the Governors’ concurrence and should not guide the selection of alternatives 
here. 
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As the Tribe warned in its July 14 scoping comments, tying the purpose and need of 
the Proposed Action to KBRA implementation has resulted in an unreasonably narrow, and 
unlawful, alternatives analysis.  As discussed in more detail below, an alternative that removes 
all four facilities without execution and implementation of the KBRA would achieve the purpose 
of “a free flowing river condition and full volitional fish passage” and would “advance 
restoration of the salmonid fisheries” and would be in the public interest.  In addition, such an 
alternative would be feasible.  However, by requiring consistency with the KBRA in the purpose 
and need statement, the Department was unable or unwilling to consider a no-KBRA alternative.  
See Final Alternatives Report, Section 2.3, Chapter 4 (establishing consistency with KBRA as 
factor for screening alternatives). 

III. The Alternatives Analysis Fails to Comply With Requirements of NEPA and CEQA. 

The alternatives analysis is the “heart of the environmental impact statement.”  40 C.F.R. 
§ 1502.14.  The EIS must “rigorously explore and objectively evaluate all reasonable 
alternatives,” and “devote substantial treatment to each alternative . . . so that reviewers may 
evaluate their comparative merits,” including “reasonable alternatives not within the jurisdiction 
of the lead agency.  40 C.F.R. § 1502.14(a),(b),(c); see also 43 C.F.R § 46.420(c) (defining 
“range of alternatives”). 

The CEQ publication “NEPA’s Forty Most Asked Questions” confirms that in 
establishing a reasonable range of alternatives, “the emphasis is on what is ‘reasonable’ rather 
than on whether the proponent or applicant likes or is itself capable of carrying out a particular 
alternative.”  Question 2a.  The CEQ publication adds that “an alternative that is outside the 
legal jurisdiction of the lead agency must still be analyzed in the EIS if it is reasonable. . . . 
Alternatives that are outside the scope of what Congress has approved or funded must still be 
evaluated in the EIS if they are reasonable, because the EIS may serve as the basis for modifying 
the Congressional approval or funding in light of NEPA’s goals and policies.”  Question 2b.   

For the reasons discussed below, the alternatives analysis in the DEIS is deficient: 

A. The Description of the No-Action Alternative Is Inaccurate and Misleading and 
Does Not Facilitate Informed Decision-Making. 

The alternatives analysis in an EIS is required to evaluate a No-Action Alternative.  
40 C.F.R. § 1502.14(d).  The No-Action Alternative is required to discuss both the existing 
conditions “as well as what would be reasonably expected to occur in the foreseeable future if 
the project were not approved.”  CEQA Guidelines Section 15126.6(e)(2).  The DEIS states that 
“[f]or the purposes of this analysis, the No Action/No Project Alternative will continue current 
operations with the Four Facilities remaining in place and PacifiCorp operating under the current 
annual license.”  DEIS, at ES-21.  This is an inaccurate and misleading description of what 
would happen in the event of no-action, or a negative Secretarial Determination.  As a result, the 
decision-makers and the public have not been presented with an accurate No-Action Alternative 
to compare with the other alternatives. 
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In the event of a negative Secretarial Determination or adoption of the “No-Action” 
alternative the FERC licensing process will resume.  All events in the FERC licensing process 
have been completed except for the completion of the Section 401 water quality certification 
(which is currently contractually barred from completion under the KHSA).  If the KHSA and 
KBRA terminate, the States would resume the certification process and a new FERC license 
would issue “in the foreseeable future.”  Indeed, the California State Water Resources Control 
Board Resolution No. 2011-0038, adopted August 16, 2011, makes clear that the Water Board 
expects that the environmental review process here “will facilitate completion of the State Water 
Board’s 401 certification process for the relicensing proceeding should that become necessary 
because the Secretarial Determination does not occur by April 30, 2012.”   

The Departments of Interior and Commerce have already prescribed final and binding 
conditions pursuant to Section 4(e) and 18 of the Federal Power Act (including volitional 
fishway prescriptions) which must be included in the new license.  Escondido Mut. Water Co. v. 
La Jolla Band of Mission Indians, 466 U.S. 765 (1984) (FERC must include the Departments 
mandatory conditions and prescriptions); City of Tacoma v. FERC, 460 F.3d 53 (D.C. Cir. 2006) 
(same). 

It is not correct that the Klamath Hydroelectric Project would continue operating on 
annual licenses, with no protective terms and conditions, for “the foreseeable future” in the event 
that the KHSA terminates.  The foreseeable No-Action scenario is not perpetual operation of the 
Klamath Hydroelectric Project under a long-expired license.  Instead, the foreseeable No-Action 
scenario is one in which the Klamath Project is re-licensed, subject to the Departments’ 
mandatory Section 4(e) and 18 conditions and fishway prescriptions, as well as any conditions 
imposed under the authority of Section 401 of the Clean Water Act for compliance with water 
quality standards of the States of Oregon and California, and the Hoopa Valley Tribe.   

By failing to describe the reasonably foreseeable No-Action scenario, the DEIS 
artificially makes the proposed action (dam removal plus KBRA implementation) seem more 
attractive than it really is.  A properly framed No-Action alternative would describe issuance of, 
and project operations under, a FERC license that provided volitional passage and compliance 
with state and tribal water quality standards.  In addition, the KBRA and its guaranteed water 
diversions and tribal claim waivers would not occur.  Thus, the Klamath Reclamation Project 
would continue to be managed in accordance with existing and future limitations on diversion 
required by the Endangered Species Act and other applicable law.   

The problems associated with the No-Action Alternative, as currently framed, are evident 
in the discussion of water quality impacts.  The evaluation of the No-Action Alternative, in 
Section 3.2’s discussion of water quality repeatedly states that the “continued impoundment of 
water at the Four Facilities under the No Action/No Project alternative would result in no change 
from existing conditions.”  This statement rests on the erroneous premise that the Project would 
be allowed to continue operating out of compliance with state and tribal water quality standards.  
In fact, under a properly framed No-Action Alternative, the FERC process would resume and the 
States of Oregon and California, and the Hoopa Valley Tribe, would impose conditions on 
continued operation designed to ensure compliance with the applicable standards.  Under 
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existing federal and state law, the Project could not be permitted to continue operating in a 
manner that violated the applicable water quality standards.   

In summary, continued un-mitigated operation of the Klamath Hydroelectric Project is 
not likely, foreseeable, or reasonable if Facilities Removal fails to occur pursuant to the KHSA 
process.  The No-Action Alternative should be modified to reflect the likely outcome of a 
resumption of the FERC licensing process. 

B. Analysis of the Proposed Action Alternative Is Inadequate Because It Fails to 
Evaluate the Effects of the KBRA’s Guaranteed Minimum Irrigation Diversions 
on the Fishery.  

The Proposed Action is described as Facilities Removal (i.e., decommissioning and 
removal of Iron Gate Dam, Copco Dams 1 and 2, and J.C. Boyle Dam).  The Department 
considers the KBRA to be connected to the Proposed Action; however, the DEIS and its 
supporting documents confirm that less water will be available for flows at Iron Gate Dam under 
the Proposed Action (i.e. Reclamation (2011), pages 6-9 and 6-10; Figure 1) but do not actually 
evaluate or disclose the adverse consequences to water flow and the fishery that will result from 
federal execution and implementation of the KBRA.  Hydrology modeling in Reclamation 
(2011) shows that flows under the Proposed Action will be 200 - 400 cfs less than what would 
otherwise be available under the No Action alternative.  Additionally, both the Proposed Action 
and the No Action alternative fall consistently short of the instream flow recommendations in 
Hardy et al. (2006), except during extremely wet hydrologic conditions (Figure 2).  The DEIS 
must fully disclose to the decision-makers and to the public that dam removal tied to the KBRA 
will not achieve the goals of fishery restoration, because there will not be water of sufficient 
quantity and quality left in the river for the fish at critical times in dry water years.   

Both before the KBRA and KHSA were signed, and throughout this NEPA process, the 
Hoopa Valley Tribe has urged that modeling be completed which compares the water flows 
needed for fish restoration to those projected to become available under the KBRA.  For 
example, in Additional Modeling and Analytical Work Needed (February 5, 2008), the Hoopa 
Valley Tribe and others urged modeling “that will achieve modified Hardy II Iron Gate flow 
targets. . . . [and determine] the Project diversions allowable while meeting April 1 through 
September 30 Hardy II Iron Gate flow targets.”  The document further requested “a written 
procedure for operationalizing the Hardy II flows. . . . intended to help determine the amounts 
that will be available for diversion in time steps throughout the summer and winter months.”   

On June 16, 2009, Hoopa Tribal Fisheries Director, Mike Orcutt, wrote to Associate 
Deputy Secretary of the Interior, Laura Davis, urging the Department “to conduct the additional 
analyses discussed . . . to illuminate the feasibility of KBRA water management schemes . . . .in 
advance of final federal decision-making and before KBRA legislation is introduced in 
Congress.”  On July 2, 2009, Hoopa Tribal Chairman Leonard E. Masten also wrote to Associate 
Deputy Secretary of the Interior, Laura Davis, urging completion of modeling and noting that 
“[s]uch modeling was also requested in the February 5, 2008, list of studies that we previously 
sent you.”  In response, Associate Deputy Secretary Laura Davis, on September 11, 2009, 
reported that work had been done “to identify additional scientific analyses that may better 
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inform review of the draft KBRA.”  Ms. Davis referred to the February 5, 2008, request and said 
“[o]ther issues will be addressed by additional modeling described above.”  Nevertheless, the 
DEIS fails to disclose any modeling of implementation of the Hardy II flows recommended for 
fish restoration and does not examine how such flows could be operationalized to permit 
continued water diversions for the irrigation project.   

The DEIS also misrepresents the facts, unsuccessfully attempting to claim the KBRA will 
be better for fish.  For example, page 3.3-99 references Hetrick et al. (2009), citing that fall-run 
Chinook under “KBRA type flows showed the greatest benefits in years when production was 
low.” This summary conclusion in Hetrick et al. 2009 is stated in the Anadromous Fish 
Production section under PRE-DAM results.  Modeling results for POST-DAM removal did not 
state the same result regarding the ratio of benefits to production in low production years 
(Hetrick et al. 2009). 

 

Figure 1.  Comparison of 90% exceedance discharge at Iron Gate Dam for the 
DEIS Proposed Action, DEIS No Action, Hardy et al. (2006) and the NMFS 
Biological Opinion (2010).  Note dry year Proposed Action flows are well below 
thresholds established in the NMFS Biological Opinion (2010) and Hardy et al. 
(2006) during most months, and especially during November through February.  
Chinook fry emerging beginning in December (Hardy et al. 2006) will be affected 
by insufferably low winter flows.  
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Figure 2.  Hardy et al. (2006) Iron Gate Dam instream flow recommendation 
water volumes compared to both DEIS alternatives.  Both the Proposed Action 
and No Action are well below Hardy et al. (2006) recommendations for instream 
fisheries needs in all exceedance year types except during extremely wet annual 
hydrologic conditions. 

Throughout the DEIS, the effect of the KBRA Water Diversion “Limitation” is 
inaccurately described.  For example, page ES-19 states that a key outcome of the KBRA is that 
the Klamath Reclamation Project’s water users have agreed to “accept reduced water deliveries.”  
At page 3.7-19, the DEIS states that “the Water Diversions Limitations program (KBRA Section 
15.1) would reduce the availability of surface water for irrigation on Reclamation’s Klamath 
Project to 100,000 acre-feet less than the demand in the driest years to protect mainstem flows.”  
Similarly, page 3.8-20 states “Water Diversion Limitations would be implemented during dry 
years to increase flows for fisheries by reducing Reclamation’s Klamath Project Diversion up 
stream of approximately 100,000 acre-feet.”18  Both of these statements are completely false.  
Not only is 100,000 acre-feet not reduced from current demand, the DEIS’s Proposed Action’s 
modeled water volume falls well below ESA requirements established in the 2010 National 
Marine Fisheries Service (NMFS) Biological Opinion (Figure 3) for dry water year types, 
requirements that limit diversions.  A comparison of required versus available water volume 
totals for the January through December time period reveals water volumes established in the 
2010 NMFS Biological Opinion would not be met in four out of six water year types (66%).  
None of the sections referring to the mythical 100,000 acre-feet or any other part of the DEIS, 

                                                 
18 We find it unusual that the reference to this mysterious 100,000 acre feet water volume 

savings first appears in an earlier draft of Hetrick, et al. (2009) but is not included in the Final 
version of the same report. 
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reveals that the existing legal limitations in the applicable Biological Opinions independently 
prevent the Project from satisfying irrigation demand in dry years.  The analysis of the KBRA 
flows in the DEIS appears to rely on irrigator water usage from years prior to BiOp 
implementation.  The large irrigation diversions noted in the DEIS occurred prior to the BiOp 
and are illegal now under the ESA.  The KBRA would change that by guaranteeing a minimum 
diversion for irrigators to the detriment, not the benefit, of fish. 

    

Figure 3.  DEIS Proposed Action water volume19 shortages when compared to 
volumes required to satisfy the 2010 NMFS Biological Opinion20 for January 
through December volumes.  Volumes are calculated from Iron Gate Dam 
releases. 

The purported “limitation” on diversions in the KBRA is nothing of the kind and will 
actually work to negate benefits of dam removal.  The purpose of the KBRA is not to limit 
diversions, but to guarantee a firm minimum amount of water for irrigation diversions that 
exceeds currently legal levels.  Those diversions, which under the KBRA would be 330,000 to 

                                                 
19 DEIS Proposed Action water volumes were calculated from exceedance tables 

presented in Appendix F of (Reclamation 2011). 
 
20 2010 NMFS Biological Opinion water volumes were calculated from Table 18 of 

(NMFS 2010).  
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385,000 acre-feet per year, would trump the in-stream flow needs of fish and other aquatic 
organisms, especially in drier water years (Figure 4).  DEIS hydrology model results indicate that 
the Proposed Action will result in a buffering of Agricultural Supply water volumes in dry years 
above what would otherwise be available.  Meanwhile, the river suffers a penalty of a volume 
reduction that violates the 2010 NMFS Biological Opinion (Figure 3).  While the DEIS states 
ESA compliance will continue, it fails to describe how this will be achieved given the clear 
shortage of water volume under the KBRA.  The United States would be legally obligated to 
defend the irrigators’ diversion rights against the interests of fish and Indian tribes in the 
Klamath Basin.  The KBRA thus subordinates senior tribal rights to water for fish in favor of 
junior irrigation interests.  In the case of the Hoopa Valley Tribe, this subordination occurs 
without the Tribe’s consent – effectively terminating Interior’s trust obligation to the Tribe in 
this context.  The DEIS leaves the wrong impression that the KBRA limits irrigation diversions 
below the level that can lawfully occur under the existing BiOp. 

 

Figure 4.  The DEIS Proposed Action favors Agricultural Supply in dry years, 
providing a guarantee of more water than would be available under the No Action 
Alternative, which includes the flow requirements established in the 2010 NMFS 
Biological Opinion.  Conversely, the river is penalized by a decrease in available 
water under the Proposed Action.  Adapted from Reclamation (2011), page 6-18.  
This modeling comparison does not indicate irrigation will be reduced by 100,000 
acre feet from current demand, as erroneously represented in the DEIS (i.e. page 
3.7-19).   
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Analysis of the KBRA’s guaranteed diversions shows that water flows in the vicinity of 
Iron Gate Dam would frequently fail to meet the requirements of the NMFS Biological Opinion 
for protection of salmon in the mainstem Klamath River (Figure 3).  The flows in the BiOp are 
those necessary to avoid placing the fish in jeopardy of extinction.  The guaranteed diversion of 
330,000 acre-feet for irrigators will, in 66% of water years, leave too little water in the Klamath 
River to meet the requirements of the Coho Salmon BiOp flow requirements (Figure 3).  Flows 
under the KBRA (Appendix E-5) will fall to below 450 cfs if water years similar to 1992 occur 
in the next 50 years.  During the massive fish die-off in 2002 (in which 70,000 adult salmon 
died), flows in the river were 750 cfs.  (Guillen 2003, CDFG 2004). 

The Department cannot avoid analyzing the impacts of the diversion limitations in this 
EIS.  The commitments related to the diversion limitations will become binding once the 
Secretary of the Interior signs the KBRA.  Since the Secretary will be bound to honor the water 
balance and diversion guarantees prescribed in the KBRA upon signing, there will be no point in 
the future at which to analyze the effect of the diversion guarantees under NEPA.  The Secretary 
will lack discretion to not honor the diversion guarantees once the necessary conditions are met.   

The Department must analyze the effect of the KBRA and its diversion guarantees now.  
The Department concedes that the KHSA and KBRA are interdependent.  The Department 
cannot tout the benefits of dam removal while ignoring the harm that will result from the 
associated KBRA.  Nor can the Department fail to examine the KBRA water diversion impacts 
by analyzing the KBRA at a “programmatic” level.  Examination of the KBRA at a 
programmatic level does not excuse the Department from analyzing and disclosing the known 
impacts associated with the program.  The minimum diversions guaranteed by the KBRA are 
known now, will be non-discretionary once the KBRA is executed, have significant impacts 
associated with them, and therefore must be evaluated now. 

C. The Alternatives Analysis is Incorrect in Concluding The Proposed Action 
Will Result in a Positive Geomorphic Effect 

Fluvial geomorphic function is critical for habitat creation and maintenance for rearing 
and spawning anadromous salmonids.  Geomorphic function is also essential for naturally 
functioning physical processes (i.e. bar development, scour) in a dynamic river system.  
Reclamation (2011) cites the existing condition median bed mobilization flows for Slight and 
Significant Bed Mobilization flows as 9,800 and 15,900 cfs respectively (Table 1).  That is, to 
significantly mobilize the bed of the Klamath River below Iron Gate Dam, a median flow of 
15,900 cfs is required.    

Slight Mobilization is defined by Reclamation (2011) as “a small, but measurable, 
sediment transport rate.  Armor layer is only minimally disturbed and there may be flushing of 
sand to a depth of the D90.” Reclamation (2011) also defines Significant Mobilization as “many 
particles are moving and there is a significant sediment transport rate.  Sand is mobilized in the 
interstitial spaces of the bed and to a depth of twice the D90.  The armor layer is significantly 
disturbed.  Given these definitions, we believe a Significant Mobilization is required in river 
downstream of Iron Gate Dam to recover geomorphic function and mitigate bed armoring caused 
by Iron Gate Dam, constructed in 1962.  While the geomorphic effect of Iron Gate Dam clearly 
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extends beyond the first ten miles downstream, Table 1 includes only mobilization flows for the 
first ten river miles, for discussion purposes. 

  Slight Bed 
Mobilization Flow (cfs) 

Significant Bed 
Mobilization Flow (cfs) 

Reach River 
Mile 

Low Median High Low Median High 

Bogus Creek to 
Willow Creek 

190.33-
185.83 

7,000 9,800 13,100 11,500 15,900 21,300 

Willow Creek to 
Cottonwood Creek 

185.23-
182.95 

7,700 9,800 13,100 12,500 17,200 22,900 

Cottonwood Creek to 
Shasta River 

182.95-
179.17 

5,900 8,400 11,300 9,700 13,800 18,400 

  
Table 1.  Bed mobilization flow requirements for the ten miles of river below Iron 
Gate Dam (Bogus Creek to the Shasta River).  Mobilization flows reported in 
Reclamation (2011).  River miles reported in Ayers (1999).  Median discharge 
required for the first 4.5 miles downstream of Iron Gate Dam in bold for 
discussion purposes (see text).   

The modeled hydrology for the period between 2011 and 2061 does not meet the flow 
threshold for a Significant Bed Mobilization flow (15,900 cfs) even once (Figure 5).  As a result, 
the reaches downstream of Iron Gate Dam will suffer in their ability to recover from the harmful 
effects caused by sediment starvation and bed armoring over the past fifty years.  Because 
neither the Proposed Action nor No Action Alternatives meet the geomorphic needs of the 
Klamath River downstream of Iron Gate Dam, additional flow management provisions will be 
required to ensure adequate geomorphic recovery.  The additional coarse sediment provided by 
the upstream Iron Gate Reservoir will not be a benefit if there is not sufficient flow to mobilize it 
downstream over time.   

Reclamation (2011) is incorrect when it concludes, “It is expected that the reach between 
Iron Gate and Cottonwood Creek will have improved habitat function under the Dam Removal 
Alternative than under the No Action Alternative.”  Reclamation (2011) bases this future-
condition geomorphic assessment off the Slight and not Significant Mobilization threshold.  
Given a Slight Mobilization event will do little more than flush sand (as defined by 
Reclamation), we find this conclusion to be in error.   

Reclamation (2011) also asserts that the return period for future sediment mobilization 
flows will decrease – sediment is predicted to mobilize more frequently.  We also find this 
conclusion incorrect.  Reclamation’s (2011) model results for reach average D50 (coarse 
sediment) for the short distance between Iron Gate and Bogus Creek actually coarsens post-dam 
removal, while the Willow Creek to Bogus Creek reach does decrease in grain size slightly.  The 
Cottonwood Creek to Willow Creek reach shows the greatest shift in grain size, but the Shasta to 
Cottonwood reach indicates no change in grain size.  Given grain sizes for these reaches are not 
consistently (or significantly) trending downward, we find it dubious that the modeled return 
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period (for a Slight Mobilization event) would actually decrease, as predicted by Reclamation 
(2011) and the DEIS.  Model results for the Significant Mobilization return period would have 
been far different, resulting in a longer return period likely only to be met during extreme flood 
conditions (i.e. 100-year floods).    

 

 
 

Figure 5.  Modeled Iron Gate Discharge 2011-2061 contrasted with the median 
threshold (15,900 cfs) for Significant Bed Mobilization, which is never achieved.  
The low threshold for Significant Bed Mobilization (11,500 cfs) and the median 
threshold for Slight Bed Mobilization (9,800 cfs) is met only once in the fifty year 
forecast.  Adapted from Reclamation (2011).   

D. The Alternatives Analysis Is Inadequate Because It Fails To Evaluate A 
No-KBRA Alternative. 

The EIS must evaluate an alternative of full Facilities Removal without execution or 
implementation of the KBRA.  The omission of a Facilities Removal/No-KBRA alternative in 
the EIS renders it out of compliance with NEPA, because the No-KBRA alternative is both 
feasible and would be the alternative most likely to result in restoration of the fishery.  Under this 
scenario, Klamath Hydroelectric Project dams would be removed, but diversions to the Klamath 
Reclamation Project would continue to be managed under currently applicable laws, such as the 
ESA, without the guaranteed diversions prescribed by the KBRA.  The purpose of volitional 

MEDIAN SIGNIFICANT 
MOBILIZATION FLOW THRESHOLD 
IS NEVER ACHIEVED UNDER KBRA 



Ms. Elizabeth Vasquez 
November 18, 2011 
Page - 15 
 

Attachment 4, Page 15 
 

passage and a free flowing river would be achieved and the flows would continue to be managed 
for the fish first, and irrigation second.   

It is clear that the failure to analyze a No-KBRA alternative violates NEPA and CEQA 
requirements.  The No-KBRA is both a reasonable and a feasible alternative.  The Department’s 
own analysis concedes that the No-KBRA alternative would (i) remove dams to allow the river 
to flow freely; (ii) provide for full volitional fish passage; (iii) provide access to more of the 
watershed; (iv) create a free-flowing river, which would reduce quality concerns within existing 
reservoirs; and (v) is technically feasible.  Final Alternatives Report, Section 4.2.8.   

The DEIS contends that it is reasonable to not evaluate the no-KBRA alternative because 
that alternative “does not meet the purpose and need under NEPA.”  But, as stated above, it is 
improper to tie the KBRA to dam removal.  The purpose of the EIS evaluation is to determine 
what is best for the fish and the health of the river.  Agricultural subsidies and guaranteed 
irrigation diversions have little to do with that analysis.  Also, the failure to evaluate a no-KBRA 
alternative deprives the decision-makers and the public of the information needed to determine if 
the no-KBRA alternative would better achieve the fishery and river-restoration goals, and 
without the need for $1 billion in subsidies, fundamental changes in existing law, and 
termination of tribal trust interests.  The need to evaluate a no-KBRA alternative is especially 
important in light of the fact that the KBRA and KHSA require Congressional authorizations.  
Evaluation in this EIS of dam removal without the KBRA and its associated problems would 
assist the decision-makers in determining the best course of action. 

E. The Alternatives Analysis is Inadequate Because It Fails to Evaluate a Federal 
Takeover Alternative. 

The EIS must evaluate an alternative in which the Secretary does not render a 
Determination pursuant to the terms of the KHSA, but rather exercises authority to takeover the 
Klamath Hydroelectric Project pursuant to Section 14 of the Federal Power Act, 16 U.S.C. § 807 
and/or supplemental Congressional authorization.  Like the dam removal/no-KBRA alternative, 
this alternative would achieve the goals of volitional fish passage, improved water quality, and a 
free-flowing river without the harmful consequences and expense of the KBRA.  The Final 
Alternatives Report, Section 4.2.13, contends that the Federal Takeover alternative is not 
superior to the Proposed Action because dam removal would occur on generally the same time-
frame under both alternatives.  There is no support for this statement.  The KHSA artificially 
delays commencement of dam removal until 2020 or later solely to benefit the private 
hydropower licensee that has been operating on the terms of an expired 1950’s era-license since 
2006.  There is simply no justifiable basis to allow PacifiCorp to continue its unmitigated 
operation of the Klamath Project for another decade.  A federal takeover alternative, similar to 
that successfully implemented on the Lower Elwha River in Washington State, could disregard 
the KHSA terms solely designed to benefit the private licensee and commence dam removal 
years earlier for the benefit of the river and its resources. 
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F. The Alternatives Analysis Is Inadequate Because It Fails to Evaluate, or Even 
Consider Evaluation of the Water Quality Improvement Strategy Alternative 
Recommended by the Tribe in Scoping, or Any Alternative That Will Ensure 
Compliance With Hoopa Valley Tribe Water Quality Standards. 

In its July 2010 scoping comments, the Tribe recommended evaluation of a Dam 
Removal/Water Quality Improvement Strategy alternative that would replace the KBRA 
measures with an alternative approach consisting of refilling Lower Klamath Lake using Lost 
River winter water, somewhat expanding the footprint of Tule Lake, and restoring riparian zones 
along the entire lower Lost River and Keno Reach of the Klamath River.  The Tribe’s scoping 
comments referenced the Klamath Basin Tribal Water Quality Work Group comments on the 
Klamath River TMDL, found at http://www.schlosserlawfiles.com/~hoopa/LostRiverTMDL.pdf.  
The DEIS fails to address this proposed alternative or provide any explanation for why it was not 
evaluated.   

The DEIS, as drafted, fails to evaluate any alternative that will result in full compliance 
with Hoopa Valley Tribe water quality standards.  Section 3.2 notes the existence of applicable 
water quality standards enacted by the Hoopa Valley Tribe, but fails to adequately address 
whether the Proposed Action of dam removal with associated implementation of KBRA flows, 
(or some other alternative) will ensure compliance with the tribal standards.  We attach an 
explanation, Patrick Higgins, "KHSA and KBRA Likelihood of Meeting Hoopa Valley Tribe 
Klamath River Water Quality Standards" (October 6, 2011), which details this problem. In fact, 
certain statements in the EIS confirm that the Proposed Action will continue to result in 
violations of Hoopa standards.  See page 3.2-103 (stating that Total Nitrogen (TN) levels will 
continue to exceed Hoopa objectives).   

G. The Alternatives Analysis Is Inadequate Because It Fails to Evaluate Any 
Alternatives to the KBRA. 

The proposed action assumes that the KBRA will be executed and implemented.  The 
proposed action assumes that the KBRA is an interdependent component of a comprehensive 
program to restore the Klamath River.  Yet, in addition to failing to consider an alternative in 
which dams are removed without the KBRA, the DEIS also fails to consider or evaluate any 
substantive alternatives to the KBRA.  The execution of the KBRA, as argued throughout these 
comments, is a major federal action with significant known environmental impacts.  The failure 
to fully evaluate the impacts of, and alternatives to, the KBRA is a violation of NEPA.   

Assertions that the impacts of the KBRA will be evaluated at a later time are incorrect 
given the non-discretionary nature of many of those programs, such as the diversion guarantees.  
In addition, the proposed legislation attached as an Exhibit to the KBRA and KHSA would 
exempt the KBRA execution from NEPA review.  Of course, that legislation has not been 
enacted and thus the Department has a currently binding obligation to review the KBRA under 
NEPA.  The public, Congress, and decision-makers in the Department must receive the benefit 
of a thorough alternatives analysis which considers the pros and cons of the KBRA and whether 
there are alternative approaches that would achieve the river restoration goals with less impact. 
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IV. The EIS Fails to Evaluate the Impacts of the Proposals for Legislation, Which Are 
An Express Prerequisite of the KBRA and KHSA. 

NEPA requires that federal agencies prepare an environmental impact statement for 
“every recommendation or report on proposals for legislation . . . significantly affecting the 
quality of the human environment.”  42 U.S.C. § 4332(C).  In this case, the action being 
analyzed is specifically tied to and dependent upon enactment of federal legislation containing 
specific elements proposed by the Department and other parties to the KHSA and KBRA.  
Pursuant to Section 3.3.4 of the KHSA, the Secretary will be barred from rendering any 
determination on dam removal unless Congress first enacts “federal legislation, which . . . is 
materially consistent with Appendix E [of the KHSA].”  Appendix E of the KHSA is entitled 
“Elements for the Proposed Federal Legislation” and contains a detailed list of specific proposed 
elements for legislation related to both the KBRA and the KHSA.  Even if the Secretary 
determines that dam removal is clearly in the public interest, will restore fisheries, and provide 
for a free-flowing river, the Secretary cannot, consistent with the KHSA, make any public 
determination about the benefits of dam removal unless the proposed legislation is enacted. 

There are significant environmental consequences that will flow from the enactment of 
the KHSA and especially the KBRA that require complete analysis in the EIS.  Of most 
significance are the effects associated with the guaranteed minimum diversions of the KBRA, the 
impacts of the $1 billion in subsidies that encourage unsustainable agricultural practices, impacts 
on the Trinity River Restoration Program, and the historic termination of tribal trust rights.  
Given that the enactment of the proposed legislation is a direct prerequisite to the Secretary’s 
determination in this proceeding, the EIS must fully evaluate the impacts associated with the 
proposals for legislation that would authorize implementation of the KHSA and KBRA. 

The proposed legislation, and execution of the KBRA, would also undermine 
enforcement and compliance with the Endangered Species Act.  Although the EIS repeatedly 
states that the KBRA programs, and the irrigation diversions by the Klamath Reclamation 
Project, would need to comply with the ESA, this is clearly inconsistent with the text of the 
KBRA, which is designed to constrain NMFS and USFWS ability to protect threatened and 
endangered species.  See KBRA, Sections 21.3.1 and 22.4.  The objective of the parties under the 
KBRA is that reductions in flows to irrigators below those prescribed in the KBRA “will be a 
last and temporary resort to prevent jeopardy under the [ESA].”  KBRA, § 21.3.1.B.ii.c.  This 
objective is plainly inconsistent with the science (which shows flow to be the most significant 
factor affecting fish health) and the law (which mandates that the agencies protect endangered 
and threatened species based on the best available science).  

Since Congress is not limited by the terms of the KBRA and KHSA, an EIS that 
accurately and completely describes and evaluates the full suite of reasonable and feasible 
alternatives, including a dam removal/no-KBRA alternative and a federal takeover and 
decommissioning alternative, is critical. 
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V. The DEIS Fails To Adequately Evaluate and Disclose the Impacts of the KBRA, 
and Overstates Its Potential Benefits, Precluding Informed Public Participation and 
Decision-Making. 

The DEIS states that the KBRA is a connected action requiring analysis under NEPA.  
It is true that the KHSA and KBRA have been drafted as interdependent components of a larger 
plan relating to Klamath Basin restoration.  Although the DEIS states that the KBRA is a 
connected action, the DEIS then fails to adequately describe or evaluate its impacts.  Even if the 
KBRA is evaluated at a more general, programmatic, level, the EIS still must evaluate those 
aspects of the KBRA that have known or foreseeable impacts, in addition to any components that 
will not be evaluated under NEPA in the future.  Describing the KBRA as “programmatic” does 
not excuse the Department from actually evaluating the known impacts of the KBRA that are 
ripe for evaluation.   

Some of the key elements of the KBRA that are not adequately described and evaluated 
are the minimum guaranteed water diversions, the potential impacts on the Trinity River 
Restoration Program, and the unconsented subordination and waiver of trust obligations relating 
to tribal water rights.  There will not be any future NEPA analysis of the impacts of the 
guaranteed water diversions because implementation of those diversions will be non-
discretionary; therefore, a full analysis must occur now prior to approval and execution of the 
KBRA.  The DEIS also improperly assumes that the various fisheries restoration and other 
programs are likely to occur when, in fact, those programs depend entirely on funding from 
Congress that is unlikely to materialize.  In summary, the impacts of the KBRA are either not 
evaluated or minimized, while the benefits of the KBRA are made to appear more certain than 
they actually are.  The public and decision-makers need to be made aware that approval of the 
KBRA could result in a scenario in which dam removal occurs, but there is insufficient water left 
in the river for fish to survive and the promised programs for fisheries fail to materialize.   

Due to the need for substantial Congressional appropriations, the purported benefits of 
the KBRA are highly speculative, especially in today’s political climate.  The DEIS fails to 
adequately discuss the likely scenario in which the purported benefits from the KBRA are not 
achieved due to lack of Congressional funding.  The KHSA and KBRA were signed in early 
2010 and their implementation expressly depends on the enactment of federal legislation.  Yet, 
we now approach the end of 2011 with no legislation.  With good reason, there simply is not 
support from members of Congress to propose spending nearly $1 billion on needless subsidies 
for unsustainable agricultural practices.  Nor is there support in Congress to advance legislation 
that unilaterally terminates Indian trust obligations.  The DEIS needs to more fully explain that 
the purported environmental benefits of the KBRA are highly speculative and may not ever 
occur to offset the impacts of the guaranteed diversions for irrigation. 

Even if funding does occur, the DEIS fails to adequately explain that the KBRA does not 
contain any fish restoration goals.  It establishes no target salmon sizes or harvest goals.  The 
KBRA simply calls for funding without any definition of success.  The failure to connect the 
funding to any defined performance measures is likely another obstacle to obtaining 
Congressional funding in the current economic and political environment. 
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Numerous sections of the EIS require additional comprehensive discussion of the impacts 
of the KBRA on water, aquatic resources, and tribal trust rights, especially including Sections 3.2 
(water quality), 3.8 (water supply/water rights), 3.12 (tribal trust) and 3.16 (environmental 
justice).  These sections fail to openly disclose the negative consequences that will result from 
the KBRA’s guaranteed minimum diversions and un-consented subordination of tribal trust 
rights, presenting only a one-sided view of the KBRA to the public and decision-makers.  

VI. The DEIS Fails To Disclose That Execution and Implementation of the KBRA 
Would Result in a Historic Termination of the United States Trust Relationship 
With Klamath Basin Indian Tribes With Respect to Protection of Reserved Water 
and Fishing Rights and Would Unlawfully Result in an Un-consented Subordination 
of Senior Tribal Water Rights to Junior Water Rights of Non-Indian Irrigators. 

In the KBRA, the United States provides assurances, without the consent or approval of 
the Hoopa Valley Tribe, that the United States will not assert the Hoopa Valley Tribe’s tribal 
water, fishing, or trust rights, in a manner that will interfere with the Klamath Reclamation 
Project’s annual diversion of 330,000 acre-feet of water from the Klamath River (the 
“Assurances”).  These Assurances in favor of the Klamath Reclamation Project, once effective, 
are permanent regardless of:  (a) whether federal appropriations are provided for anticipated 
fishery restoration and reintroduction programs; (b) the success or failure of anticipated fishery 
restoration and water quality improvement efforts; (c) future effects of climate change, or other 
environmental conditions, on water quality and quantity in the Klamath River; (d) the future 
fishery harvest needs of the Hoopa Valley Tribe; or (e) other unknown or unforeseeable events. 

The Assurances in the KBRA effectively terminate most of the United States’ fiduciary 
obligations to the Hoopa Valley Tribe by permanently subordinating the Tribe’s senior water and 
fishing rights in the Klamath River to junior non-Indian irrigation interests in the Upper Klamath 
Basin, regardless of future impacts on tribal trust resources, and without the consent or approval 
of the Hoopa Valley Tribe.  The Assurances become permanent if the Klamath dam facilities are 
removed pursuant to an Affirmative Secretarial Determination.   

Although this issue has been a highly publicized area of controversy, the Draft EIS fails 
to mention it.  Section 3.12 purports to discuss impacts on tribal trust resources.  Yet, that section 
says nothing about the fact that the United States, in the KBRA, has agreed to subordinate tribal 
water rights to junior irrigation interests.  Section 3.12 asserts that the Hoopa Valley Tribe will 
be eligible for KBRA funding “upon becoming a party” but fails to mention that the Tribe would 
be required to enact claim waivers and take other acts inconsistent with its trust resources in 
order to obtain those “benefits.”  The DEIS fails to mention that the Tribal Council of the Hoopa 
Valley Tribe enacted a resolution in February 2010 that finds in relevant part: 

WHEREAS: The Assurances in the Klamath Basin Restoration Agreement 
effectively terminate the United States’ fiduciary obligation to the Hoopa Valley 
Tribe by permanently subordinating the Hoopa Valley Tribe’s senior water and 
fishing rights in the Klamath River to junior non-Indian irrigation interests in the 
Upper Klamath Basin, regardless of future impacts on tribal trust resources, and 
without the consent or approval of the Hoopa Valley Tribe; and 
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WHEREAS:  The Assurances in the Klamath Basin Restoration Agreement 
conflict with the National Congress of American Indians (NCAI) Resolution 
#PSP-09-051 (October 2009), and Affiliated Tribes of Northwest Indians (ATNI) 
Resolution #09-63 (September 2009) in which the NCAI and ATNI each 
resolved to oppose “any policy of the United States to terminate the rights of, or 
impose adverse consequences upon, a tribe that chooses to retain its water rights 
instead of settling on terms desired by the federal government”; and 

WHEREAS: The Klamath Basin Restoration Agreement requires the Hoopa 
Valley Tribe, as a condition of the Tribe’s participation and receipt of funding 
and benefits in the Agreement, to relinquish and release claims against the United 
States relating to water management in the Klamath Basin and associated impacts 
on Hoopa Tribe water, fishing, and trust rights; and . . .  

WHEREAS: The Klamath Basin Restoration Agreement thus conflicts with 
tribal sovereignty, violates trust duties owed to the Hoopa Valley Tribe by the 
United States; subordinates tribal water and fishing rights in favor of junior non-
Indian irrigation interests without tribal consent; provides inadequate flows for 
the protection of tribal trust resources; offers a speculative and unfunded program 
for fishery restoration and water conservation; encourages unsustainable use of 
groundwater in the Upper Klamath Basin; and is not based on the best available, 
peer reviewed science; and . . .  

NOW, THEREFORE BE IT RESOLVED:  The Hoopa Valley Tribal Council, 
acting under its sovereign authority on behalf of the Hoopa Valley Tribe, hereby 
rejects, opposes, and disapproves of the Klamath Basin Restoration Agreement 
and the Klamath Hydroelectric Settlement Agreement . . . . 

If the priority given by the KBRA to Klamath River surface diversions has the effect of 
preventing fish restoration (which is likely), the United States will not only be unable to protect 
Indian fishing rights under the terms of the KBRA, but it will be legally required to defend the 
irrigation interests against the tribes and trust resources.  In other words, the United States would 
be enforcing the priority for water diversions even if that leaves too little water to restore the fish 
on which the Indian tribes rely.  By contrast, under existing law “Reclamation is obligated to 
ensure that project operations not interfere with the Tribes’ senior water rights.  This is dictated 
by the doctrine of prior appropriation as well as Reclamation’s trust responsibility to protect 
tribal trust resources. . . .  Reclamation must, pursuant to its trust responsibility and consistent 
with its other legal obligations, prevent activities under its control that would adversely affect 
[the Tribes’ fishing] rights.”  Memorandum of Regional Solicitor (July 25, 1995).  The KBRA 
would preclude the trustee United States from preventing such adverse effects to tribal trust 
resources.  The KBRA changes the tribal right (enforceable by the federal trustee) from a right to 
sufficient water to produce the fish on which the Tribes rely, into a right to water left over after 
diversion per Appendix E-1 of the KBRA, regardless of what the habitat results may be.  The 
effect is thus similar to termination provisions such as the one for the Klamath Tribes of Oregon, 
which provided “statutes of the United States which affect Indians because of their status as 
Indians shall no longer be applicable to the members of the Tribes.”  25 U.S.C. § 564q(a).  The 
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KBRA will abridge the Government-to-Government relationship between the United States and 
the Hoopa Valley Tribe. 

In the DEIS, the public and decision-makers learn nothing about the impacts on Hoopa 
Valley Tribe’s trust rights and resources.  The Executive Summary asserts that there are no 
impacts to tribal trust flowing from the Proposed Action.  This is patently false.  The DEIS 
simply accentuates the “positives” in order to promote the KBRA and KHSA in accordance with 
the interests of the Department, while setting aside the anticipated termination and subordination 
of tribal trust rights.  This also implicates environmental justice impacts.  The failure to properly 
and fully disclose the impacts to the Tribe’s rights results in an unlawfully deficient EIS. 

VII. Conclusion. 

The Tribe supports dam removal; however, the linkage of dam removal to the KBRA 
will result in non-achievement of the desired fish restoration goals.  Thus, the Tribe requests that 
the EIS evaluate alternatives that do not include execution and implementation of the KBRA.  
We thank you for your consideration to these comments.  We will continue to work with the 
Department to achieve a solution that will protect the Trinity River, restore the Klamath fishery, 
remove the dams of the Klamath Hydroelectric Project, and preserve Hoopa water and fishing 
rights. 

Sincerely, 

HOOPA VALLEY TRIBAL COUNCIL 

 

Leonard E. Masten, Jr., Chairman 
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