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Statement of Jurisdiction 
 The United States District Court for the Dis-
trict of Connecticut (Janet Bond Arterton, J.) 
had subject matter jurisdiction over this federal 
criminal prosecution under 18 U.S.C. § 3231. 
Judgment entered on November 22, 2013, and 
an amended judgment entered on December 30, 
2013. Appellant’s Appendix (“A__”) 18-19. On 
December 2, 2013, the defendant filed a timely 
notice of appeal pursuant to Fed. R. App. P. 4(b). 
A19. This Court has appellate jurisdiction pur-
suant to 28 U.S.C. § 1291. 
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Statement of Issues 
Presented for Review 

I. Did the district court act within its discre-
tion when it excluded evidence purporting 
to show that the defendant intended to re-
pay the funds he embezzled and misap-
plied where intent to repay is not a de-
fense to the charged crimes?  

II. Did the district court act within its discre-
tion when it excluded evidence of past per-
sonal charges and subsequent repayment 
because such evidence was irrelevant to 
the charged conduct?  

III.   Did the district court act within its discre-
tion when it excluded evidence of past per-
sonal charges and subsequent repayment 
because even assuming such evidence had 
some relevance, its marginal probative 
value was substantially outweighed by the 
danger of confusing and misleading the ju-
ry?  

IV.    Even if the district court abused its discre-
tion in excluding the evidence at issue, 
was the error harmless where the defend-
ant otherwise was able to advance his de-
fense and the evidence presented in the 
government’s case was overwhelming?   
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United States Court of Appeals 
FOR THE SECOND CIRCUIT 

Docket No. 13-4639 
_____ 

UNITED STATES OF AMERICA, 
Appellee, 

-vs- 

MICHAEL THOMAS, 
Defendant-Appellant. 

_____ 

ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF CONNECTICUT 

BRIEF FOR THE UNITED STATES OF AMERICA 

Preliminary Statement 
Michael Thomas is the former Chairman of 

the Mashantucket Pequot Tribal Nation 
(“MPTN”). He held that elected position from 
2000 through 2009, when he was ousted from his 
position by a vote of the Mashantucket Pequot 
Tribal Council. During his tenure as Chairman, 
Thomas abused his position of authority by di-
verting tribal assets for his personal benefit and 
the benefit of his family and associates. In par-
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ticular, Thomas engaged in a multi-year theft by 
charging personal expenses to an MPTN-issued 
American Express credit card that was to be 
used solely for official government purposes. 

In July 2013, Thomas stood trial on a three-
count indictment alleging that he embezzled and 
misapplied MPTN monies by using a tribal cred-
it card to pay for personal expenses. The jury 
convicted Thomas on all counts. On November 
19, 2013, Thomas was sentenced principally to a 
total term of imprisonment of 18 months. The 
district court later ordered restitution to the 
MPTN in the amount of $108,342.02. 

 On appeal, Thomas argues that the district 
court improperly excluded evidence that, prior to 
the period charged in the indictment, he had re-
paid funds that he previously embezzled and 
misapplied from the MPTN. He also argues that 
the district court improperly excluded evidence 
that another MPTN tribal councilor had misused 
an MPTN-issued credit card to pay for personal 
expenses, but he concedes that he had no 
knowledge of that conduct. 

For the reasons set forth below, these claims 
lack merit and the judgment of the district court 
should be affirmed. 
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Statement of the Case 
On January 4, 2013, a federal grand jury re-

turned an indictment, charging Thomas in 
Count One with theft from an Indian tribal or-
ganization, in violation of 18 U.S.C. § 1163, and, 
in Counts Two and Three, with theft concerning 
an Indian tribal government receiving federal 
funds, in violation of 18 U.S.C. § 666. A3-4. On 
July 11, 2013 and July 14, 2013, the government 
filed motions in limine to preclude the defendant 
from offering certain evidence. A13; GA1-23. On 
July 18, 2013, the district court (Janet Bond Ar-
terton, J.) heard oral argument on the govern-
ment’s motions in limine. A14. On July 19, 2013, 
the district court held a telephonic status confer-
ence and issued an oral ruling, granting in part 
the government’s motions in limine. A14-15, 
A109. On July 22, 2013, trial commenced, and, 
on July 24, 2013, the jury returned guilty ver-
dicts on each count of the indictment. A15.    

On November 18, 2013, the district court is-
sued a written ruling on its previous decisions 
granting the government’s motions in limine. 
A17, A133-37. On November 19, 2013, the dis-
trict court principally sentenced Thomas to con-
current terms of 18 months’ imprisonment on 
each count of conviction. A18. Judgment entered 
on November 22, 2013, and Thomas filed a time-
ly notice of appeal on December 2, 2013. A18-19, 
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A138. An amended judgment entered on Decem-
ber 30, 2013. A19, A139-42. 

Thomas currently is serving his term of in-
carceration. 

Statement of Facts and Proceedings 
Relevant to this Appeal 

A. The offense conduct 
The indictment against the defendant stems 

from his embezzlement and misapplication of 
MPTN funds while he served as Chairman of the 
MPTN Tribal Council. The MPTN is a federally 
recognized Indian tribe located in Eastern Con-
necticut. GA101, GA103. The tribal government 
of the MPTN is administered principally by the 
Mashantucket Pequot Tribal Council (the “tribal 
council”), an elected body of seven tribal counci-
lors responsible for the administration of tribal 
government affairs. GA102, GA113-14. Thomas 
served as Chairman of the tribal council from 
approximately 2000 through 2009. GA168, 
GA379. 

To facilitate the administration of govern-
ment business, certain MPTN employees were 
issued American Express (“AMEX”) credit cards, 
which were to be used solely for official govern-
ment purposes. GA224-27, GA540-41. In 1996, 
the tribal council enacted a tribal resolution ex-
pressly prohibiting the use of tribe-issued AMEX 
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cards for personal expenses.1 GA543 (“personal 
charges are no longer acceptable on corporate 
American Express and all other credit cards”).  
The tribal council re-stated this principle in 2005 
as it sought to strengthen accounting controls 
within the AMEX program. GA226, GA539-41. 
In that 2005 tribal resolution, the tribal council 
“specifically prohibited” all personal charges on 
the AMEX cards “even if there is an intention to 
reimburse the Tribe for such personal charges.” 
GA136, GA540. Thomas was Chairman of the 
tribal council in 2005 and he signed the 2005 
tribal resolution in that capacity. GA137, 
GA542.  

Under the tribal resolutions relating to the 
AMEX program, card holders were required to 
submit reconciliation reports to the MPTN Fi-
nance Department within 30 days of receiving 
their monthly statements. GA136-40, GA224-29, 
GA541. The purpose of the reconciliation reports 
was to inform the Finance Department how each 
expense should be booked, i.e., which account 
within the tribal councilor’s budget should be 
debited for a particular expense. GA138, GA140, 
GA229. Further, to the extent a tribal councilor 
inadvertently charged a personal expense to the 
AMEX card, he or she was required to reimburse 
immediately for that expense. GA230-32, GA545. 
The Finance Department paid each AMEX bill in 
                                            
1 Tribal resolutions are, in effect, tribal law. GA136. 
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total and up front with monies from the MPTN’s 
general operating fund. GA138-39, GA146-47, 
GA160-61, GA242. 

From October 2007 through September 2009, 
Thomas, during his tenure as Chairman of the 
tribal council, regularly used his MPTN-issued 
AMEX card to pay for personal expenses. 
GA105, GA378-79, GA381. The large majority of 
Thomas’s personal expenses were comprised of a 
private car service that Thomas hired to bring 
his mother to and from her medical appoint-
ments. GA175, GA546-50. In addition to paying 
a rate in excess of $300 per trip, Thomas used 
his AMEX card to pay the driver a gratuity of 
$150 per trip. GA290. Thomas also used the 
AMEX card to pay for a variety of personal utili-
ty services including (1) Direct TV to his resi-
dence; (2) Sirius XM Satellite Radio to his per-
sonal vehicle; (3) a variety of personal internet 
services; and (4) cellular telephone service for 
two of his associates. GA180-82, GA325-27, 
GA335-42, GA349-77, GA551-53. Thomas also 
used the AMEX card to purchase and download 
personal entertainment material from the inter-
net. GA374. In addition, Thomas used the 
AMEX card to purchase Apple computer hard-
ware for personal use. GA365-68. These personal 
expenses totaled $100,087.63. GA377, GA554. 

Each month during this same time period, 
the MPTN Finance Department sent a standard 
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memorandum to Thomas (and the other tribal 
councilors with AMEX cards), advising that per-
sonal expenses were prohibited. GA142-43, 
GA230-31, GA545. Likewise, Thomas’s closest 
advisor, Jeffrey Wosencroft, repeatedly dis-
cussed with Thomas the fact that Thomas was 
using his AMEX card to pay for personal ex-
penses, including a car service for his mother. 
GA172-75, GA180, GA213-14. Thomas acknowl-
edged to Wosencroft that he was using the 
AMEX card to pay for personal expenses. 
GA213-16. Wosencroft instructed Thomas to stop 
charging personal expenses to the AMEX card 
and to comply with the tribal council resolutions 
regarding the AMEX cards. GA216-17. He also 
advised Thomas that Thomas was required to 
submit monthly reconciliation reports to the Fi-
nance Department. GA176.   

During this same time period, Thomas was 
under severe financial pressure. GA377-78. His 
personal income declined dramatically, but his 
personal expenses increased. GA185-89. His per-
sonal checking account balance was overdrawn 
every month. GA377-78. 

In April 2012, Thomas twice was interviewed 
by the FBI. GA379. Thomas advised the FBI 
that he understood the tribal resolutions prohib-
ited him from charging personal expenses to his 
AMEX card and that those resolutions had the 
force of law. GA382. When asked to describe the 
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types of expenses that could be charged to the 
AMEX card, Thomas stated that “[n]ormal busi-
ness expenses” were permitted, including “offi-
cial government travel expenses such as rental 
cars, hotels, food and permissible entertainment 
expenses.” GA382-83. Thomas did not indicate 
that he believed transportation expenses related 
to his mother’s medical treatment were permis-
sible expenditures. GA383. Thomas “admitted [] 
personal expenses in violation of the resolution” 
and further admitted that he was aware of his 
responsibility to submit monthly reconciliation 
reports to the Finance Department. GA385-86. 

Thomas never repaid—or even attempted to 
repay—the MPTN for any funds that he embez-
zled and misapplied during the indictment peri-
od. GA239-40. 

B. The government’s motions in limine 
1. Motion in limine regarding intent     

to repay 
 On July 11, 2013, the government moved in 
limine to preclude evidence that, prior to the pe-
riod charged in the indictment, Thomas sporadi-
cally repaid the MPTN for monies that he previ-
ously embezzled and misapplied. GA1-10. The 
government anticipated that Thomas would ar-
gue improperly that because he repaid unlawful-
ly obtained money in the pre-indictment period, 
he intended to do so during the indictment peri-

Case: 13-4639     Document: 37     Page: 18      07/02/2014      1263606      66



9 
 
 

od. GA4. Relying on, inter alia, United States v. 
Coyne, 4 F.3d 100 (2d Cir. 1993), the government 
argued that, “even assuming [Thomas] actually 
intended to repay the MPTN when he wrongfully 
obtained tribal funds - a premise that the evi-
dence does not support - such intent does not 
constitute a legally recognized defense to the 
crimes charged.” GA5. 

2. Motion in limine regarding conduct of                
others 

 On July 14, 2013, the government moved in 
limine, under Fed. R. Evid. 401 and 403, to pre-
clude evidence that other MPTN tribal counci-
lors charged personal expenses to their AMEX 
credit cards and then provided reimbursement. 
GA11-23. The government anticipated that 
Thomas would suggest that other tribal counci-
lors also misused their AMEX credit cards in an 
attempt to show that such conduct was an ac-
cepted practice.2 GA11. Relying on United States 
v. Oldbear, 568 F.3d 814, 820-21 (10th Cir. 
2009), and United States v. Vasilakos, 508 F.3d 
401, 409 (6th Cir. 2007), the government argued 
that, even if Thomas could show that other tribal 
councilors violated tribal policy and federal law 
by charging personal expenses to their AMEX 
                                            
2 Thomas conceded that during the indictment peri-
od he was unaware whether other tribal councilors 
used their AMEX cards for such purposes. A98-99. 
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cards, that fact would not render Thomas’s con-
duct justified or any less wrongful. GA18-21. 
Quoting Vasilakos, the government referenced 
the “manifest illogic” that a defendant could es-
tablish his own good faith by showing that oth-
ers also engaged in misconduct. GA20.     

 3. Thomas’s opposition 
On July 17, 2013, Thomas filed a memoran-

dum in opposition to the government’s motions 
in limine. A22-26. In particular, Thomas argued 
that: 

[W]hether Mr. Thomas intended to reim-
burse alleged personal expenses is rele-
vant to negate the requisite intent or 
knowledge. In turn, evidence of his past 
practice of doing so would be relevant to 
confirm his intent at the later times set 
forth in the Indictment. Finally, the prac-
tice of other similarly situated tribal offic-
ers in making personal charges on tribal 
credit cards would be relevant to show 
whether any such conduct by Michael 
Thomas was, in practice and in fact and as 
understood by him, actually unauthorized 
or unjustifiable or wrongful. 

A24-25. 
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C. The evidentiary hearings 
 1. The July 18, 2013 hearing 

On July 18, 2013, the district court held a 
hearing on the government’s motions in limine. 
A27. After reviewing preliminary matters, the 
district court asked defense counsel to describe 
the nature of the evidence that Thomas intended 
to offer concerning his intent to repay tribal 
monies and any practice by the MPTN suggest-
ing that personal use of the AMEX cards was 
permitted. A33-34.   

Defense counsel then advised the district 
court that Thomas intended to offer evidence 
through the government’s witnesses showing 
that from 2005 through September 2007 (the 
“pre-indictment period”), Thomas sporadically 
submitted reconciliation reports to the Finance 
Department classifying certain expenses as per-
sonal and then reimbursed the MPTN for those 
personal expenses. A34-35. Defense counsel con-
ceded that all reimbursements occurred prior to 
the indictment period and Thomas failed to re-
imburse for any of the conduct charged in the 
indictment. A34. According to defense counsel, 
Thomas’s prior reimbursements tended to show 
that he did not act with the requisite mens rea 
when he charged personal expenses to the 
AMEX card during the indictment period. A34. 
Moreover, Thomas persisted in arguing that in-
tent to repay constitutes a defense to the 
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charged offenses (with the exception of Section 
666’s intentional misapplication prong). A37-39, 
A46-47.  

The government countered that one’s intent 
to repay embezzled or misapplied funds at some 
future date simply is not a defense to the 
charged crimes.3 Any evidence of previous reim-
bursements to support an inference that Thomas 
intended to repay the funds he embezzled or 
misapplied during the charged period therefore 
was irrelevant. A50-52. 

The parties then addressed whether Thomas 
should be permitted to offer evidence that other 
tribal councilors misused their AMEX cards to 
show that the practice was neither wrongful nor 
unauthorized. A48-49. Thomas argued that if 
other tribal councilors charged personal expens-
es on their AMEX cards, that evidence would 
suggest that the personal use of AMEX cards 
was permitted by the MPTN, notwithstanding 
the tribal resolutions and Finance Department 
memoranda to the contrary. A48-49, A72. Thom-
as could not articulate whether and to what ex-
tent such a practice actually existed, but he con-
ceded that no other tribal councilor engaged in 

                                            
3 The government advised the district court that it 
would proceed to trial only on the embezzlement and 
misapplication prongs of Sections 666 and 1163. 
A59-60. 
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any such practice in a way comparable to him. 
A71-72 (“the magnitude is significantly differ-
ent”). 

The government responded that for the con-
duct of other tribal councilors to be relevant to a 
good faith defense, Thomas would have to estab-
lish that (1) he was aware of the conduct of other 
tribal councilors and (2) their conduct was com-
parable to his conduct. A64-66. The government 
further argued that even if the defendant could 
make such a showing, the probative value of 
such evidence would be substantially out-
weighed by the risk of jury confusion, particular-
ly where objective evidence clearly demonstrated 
the alleged practice was not permitted. A66-67. 

After hearing argument, the court expressed 
its initial thoughts as follows: 

I am persuaded that intent to repay is not 
a defense to embezzlement or willful mis-
appropriation if embezzlement and willful 
misappropriation have been proved. There 
is this tiny little sliver that seems to me 
perhaps ought to remain open to hear the 
context in which this -- I guess it’s an al-
leged belief that the practice of charging 
and reimbursing was a legitimate tribal 
practice. My little sliver disappears, 
though, when that’s not what [Thomas] 
did. 
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I mean, there’s a comparability thing that 
seems to me takes place on two levels.  
One is . . . assuming he knew what others 
were doing, were they doing just what he 
was doing, and the government says there 
is a big disconnect, and of course I don’t 
know what the evidence is . . . , there’s also 
a disconnect between what he’s saying he 
used to do and what he’s saying he did 
that gives rise to Counts One, Two and 
Three. 
If the jury is to be focused on what is his 
activity . . . , it doesn’t seem to me that 
what he did in the past, but didn’t do now, 
is going to have much probative value and 
has the potential for confusing the jury on 
what it is they’re supposed to be focused 
on. On the other hand, . . . if [Thomas] 
proved that -- had evidence that other 
tribal council members charged big ticket 
items, like $80,000 of limo services, and 
went years without repaying, that’s get-
ting closer in comparability. From what 
the government is saying, there isn’t any 
such evidence. 

A70-71. The district court continued:  
While I have inclinations some stronger 
than others, actually I’m quite positive 
that intent to repay is not a defense, but 
the nuances of the evidence that might 
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have been subsumed under that little 
moniker is perhaps less than 100 percent 
clear. 

A78. 
 To determine whether Thomas had a good 
faith basis to ask witnesses whether the MPTN 
permitted a practice of charging personal ex-
penses on an AMEX card with subsequent re-
payment, the district court requested more in-
formation concerning the nature and extent of 
any misconduct by other MPTN employees. A81-
82. The district court continued the hearing to 
the next day, stating, “So we’re going to conclude 
the hearing now with a focus on comparability of 
others’ conduct and defendant’s knowledge of it.” 
A86. 

2. The July 19, 2013 telephonic  
conference 

On July 19, 2013, the district court held a tel-
ephonic conference to address several issues, in-
cluding the unresolved evidentiary issues relat-
ing to the government’s motions in limine. The 
district court inquired about the personal use of 
AMEX cards by other MPTN employees. A96.  
Defense counsel conceded that, based on the rec-
ords he reviewed, only one other tribal councilor, 
Shalida Jones, had used her AMEX card for per-
sonal expenses. A96. According to defense coun-
sel, from December 2006 through August 2007, 
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during the pre-indictment period, Jones charged 
personal expenses each month and regularly re-
imbursed the MPTN for those expenses. A97-98. 
During that time period, Jones’s personal ex-
penses totaled $36,511, A97, while Thomas’s 
personal expenses totaled approximately 
$159,000. Defense counsel conceded that Thom-
as had no knowledge of Jones’s conduct or the 
MPTN’s handling of it and further conceded that 
evidence of Jones’s conduct therefore would not 
be relevant to Thomas’s state of mind. A99. 
However, defense counsel contended that evi-
dence of Jones’s conduct was relevant to whether 
the MPTN permitted personal charges on the 
AMEX cards. A99. 

Having heard the proffer, the district court 
concluded that “if Mr. Thomas was not aware of 
the nature or magnitude of Ms. Jones’s activi-
ties, then it certainly has no relevance and 
would not be admissible on his state of mind.” 
A102. Defense counsel agreed with this conclu-
sion. A102. However, the district court left open 
the possibilities that (1) witnesses could be 
cross-examined on the extent to which the 
MPTN policy prohibiting personal expenses was 
enforced and (2) Thomas himself could testify 
that he lacked the requisite intent because he 
intended to repay the funds at the time he took 
them. A102, A105, A107. Specifically, the dis-
trict court ruled as follows: 

Case: 13-4639     Document: 37     Page: 26      07/02/2014      1263606      66



17 
 
 

[T]he motion in limine was for the purpose 
of precluding evidence of the conduct of 
non-testifying witnesses. I’m going to 
grant that as to any relevance or probative 
value of Mr. Thomas’s state of mind absent 
a showing of -- an additional basis for that. 
. . . 
[C]ontrary to the defendant’s view that his 
intent to repay is a defense, I just don’t 
find support for that in the case law, and 
the intent to repay embezzled or misap-
plied funds isn’t a defense to the crimes 
that are charged. 
. . .  
Now, that said, which precludes the evi-
dence of intent to repay stolen funds as a 
defense, if that’s what the motion in limine 
was about, to that extent it’s granted. 
However, as we discussed yesterday, there 
are a variety of cases that distinguish be-
tween a defense and evidence of intent. 
. . .  
[S]o even though the intent to repay is not 
a recognized defense, Mr. Thomas claims 
that his intent to reimburse is probative of 
his state of mind and whether -- and that 
he lacked -- showing that he lacked the 
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requisite intent the government must 
prove to show violations of 666 and 1163.  
So if he is permitted to testify that was his 
intent, it would need to have a limiting in-
struction, something like it’s for the lim-
ited purpose of – it’s for the limited pur-
pose – the limited relevance of the intent, 
his intent to embezzle or willfully or inten-
tionally misapply, but I would need also at 
that time to instruct the jury that intent to 
repay, however, is not a defense to crimi-
nal liability for the charged offenses, only 
going to the government’s evidence of the 
sufficiency of the government’s evidence of 
intent. 
. . .  
[With respect to the past conduct of other 
tribal councilors,] it’s not going to be per-
mitted as to [Thomas’s] knowledge and his 
-- as to the basis for any belief that what 
he was doing wasn’t wrongful, because he 
didn’t know about it, but leaving open that 
-- I can’t contemplate what all the witness-
es would say on direct. And they are going 
to be testifying about this, how the credit 
card was used and so forth. So to the ex-
tent they make pronouncements that seem 
rebutted by the records that you’ve gone 
through, I’m not ruling on that. 
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. . .  
Now, so that means that I’ve granted the 
motion in limine with respect to intent to 
repay as a defense . . . and I’m granting it 
on precluding the conduct of non-testifying 
tribal council members and their conduct 
as informing or showing the wrongfulness 
or lack of wrongfulness of the defendant’s.  
But those -- it’s in that respect that the 
motions in limine are granted only. 

A103-09. 
 The district court indicated it would issue a 
written ruling, confirming its oral ruling, at a 
later date. A104. 

D. The government’s supplemental memo-
randum 
On July 21, 2013, the government filed a 

supplemental memorandum, addressing out-
standing issues raised during the district court’s 
hearings on the motions in limine. GA24-31. In 
particular, the supplemental memorandum fo-
cused on a question posed by the district court as 
to whether one’s intent to repay embezzled or 
misapplied funds is ever relevant to the mens 
rea of the defendant in such a case. The govern-
ment advised: 

[T]he Second Circuit has never recognized 
a purported intent to repay as relevant to 
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one’s state of mind at the time of the tak-
ing under sections 666 and 1163. However, 
to the extent other circuits have contem-
plated this as a possibility, they have done 
so only when a defendant has, in fact, 
made or guaranteed restitution contempo-
raneously with the taking.  In those cases, 
all of which involved prosecutions arising 
under section 656 (embezzlement by bank 
employee), courts entertained the possibil-
ity that actual restitution might bear on 
the defendant’s intent to injure or defraud 
the bank victim, which is not an element 
of the crimes charged in this case.  

GA24.   

E. Trial 
1. Discussion of the court’s oral ruling 
On July 22, 2013, the parties appeared for 

trial. Prior to seating the jury, the district court 
and the parties discussed the parameters of the 
court’s oral ruling on the government’s motions 
in limine. The district court inquired of the gov-
ernment: 

[W]here are we on the issue of intent to 
repay misappropriated or embezzled 
funds, which the Court has ruled is not a 
defense and has left open the potential 
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that it might come in as a subject of cross-
examination or otherwise . . . . 

GA39. The government then advised the court 
that it did not intend to offer any evidence of 
Thomas’s conduct prior to the indictment peri-
od.4 GA40-41. The district court then inquired of 
defense counsel, “What is your position further 
with respect to any relevance of an intention to 
repay without any repayment or other contem-
poraneous effort to replace the funds even if as a 
matter of law that’s not a defense?” GA43. De-
fense counsel initially indicated that he believed 
there would be “evidence to address inadvert-
ence, mistake, negligence. I believe that the past 
practice of reimbursement is informative on that 
issue and is something that we should be able to 
inquire into.” GA44. The district court then 
commented: 

[W]e are now down to evidence whose pro-
bative value is that the funds, tribal funds 
taken via use of the official credit card was 
done so by inadvertence, mistake or negli-
gence, which there would need to be obvi-

                                            
4 Prior to the start of trial, the government had con-
sidered offering Thomas’s pre-October 2007 reconcil-
iation reports as evidence that Thomas knew that 
certain charges incurred during the indictment peri-
od were personal because he previously had identi-
fied them as personal in his reconciliation reports 
and had reimbursed the MPTN for them. A62.  
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ously a foundation that that is what the 
evidence would show. Otherwise, the issue 
of intent to repay does not seem to have 
relevance in this case and would be pre-
cluded.   

GA46. 
After some colloquy, defense counsel re-stated 

Thomas’s position that evidence of Thomas’s pri-
or reimbursements could support the existence 
of a practice permitting repayment for personal 
charges on the AMEX card, which, in turn, could 
support an inference that placing personal 
charges on the AMEX card was not wrongful at 
all. GA47-48. The district court responded as fol-
lows: 

I understand that. I had not understood 
that that was, in fact, what the testimony 
would be that the defendant did. And, so 
that’s why I think the period of time 
charged needs to be the critical parenthe-
ses for relevance because what was done 
beforehand and what was done during the 
period of charged criminal activity are two 
separate things. 
So, the issue of what’s a policy and what’s 
a practice, so long as it applies to the peri-
od of time that this case is about, may well 
be fine. But if it’s -- if there is -- if the 
claim is that there was inadvertence, mis-
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take, negligence before the period charged 
in the indictment that converts the activi-
ty from the period of time charged -- dur-
ing the period of time charged in the in-
dictment, that doesn’t make any sense to 
me as relevant. 

GA49-50. 
 Defense counsel responded, “What it would 
tend to show is a pattern of how the tribe actual-
ly dealt with use of the credit card.” GA50.  The 
district court then explained: 

Which may in another case have relevance 
if, in fact, that’s what the evidence would 
be in this case, that there was a pattern of 
an accused’s adherence to that policy and 
practice during the charged time. My un-
derstanding is that was not the case here. 
And so that’s why I’m limiting any evi-
dence of -- that is inferably evidence of in-
advertence, mistake and negligence to the 
period of time that the defendant is ac-
cused of the misapplication and the em-
bezzlement. 

GA50. 
 Following this colloquy, the jury was seated, 
and trial commenced. Over the course of two 
days, the government presented evidence sup-
porting the above-described facts. The defendant 
elected not to testify in his defense. GA427. 
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2. Admitted evidence concerning the 
MPTN’s enforcement of the AMEX pol-
icy and the conduct of others  

  a. Testimony of Laura Sasser-Cuff 
 Laura Sasser-Cuff was the finance manager 
within the MPTN Finance Department from 
February 2006 through December 2008. GA132, 
GA134. Sasser-Cuff testified concerning the op-
eration of the AMEX program, including the 
tribal resolutions prohibiting personal expenses 
and the process by which MPTN tribal counci-
lors were required to submit monthly reconcilia-
tion reports listing the business purpose of each 
expense. GA134-40. On cross-examination, de-
fense counsel quizzed Sasser-Cuff on the details 
of the policy governing the AMEX program. In 
particular, defense counsel asked Sasser-Cuff to 
confirm that all MPTN tribal councilors received 
monthly memoranda directing them to submit 
reconciliation reports and reminding them that 
personal charges were prohibited. GA152-53. De-
fense counsel also confirmed that the MPTN 
simply could have terminated an AMEX card 
based on a tribal councilor’s failure to submit 
reconciliation reports. GA153-54. Finally, de-
fense counsel questioned Sasser-Cuff about the 
fact that personal expenses were charged to the 
AMEX card, notwithstanding the policy: 

Q. You had indicated that there was a pol-
icy in place, in fact we looked at the reso-
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lution, prohibiting personal use of credit 
cards, of the AMEX cards. 
A. Yes. 
Q. But you continued to have a reconcilia-
tion process where tribal council members 
could indicate that there had been a per-
sonal charge on the card. 
A. We had a reconciliation process re-
questing the business purpose of the ex-
penses. 
Q. And sometimes tribal council members 
did indicate that there had been a personal 
charge. 
[Government]: Objection, your Honor, rel-
evance as to “tribal council members.” 
The Court: Given that that was referenced 
in one of the memoranda, I’m going to 
permit the question. 
A. Yes, that’s correct. 
Q. And if there was a personal charge, it 
could be reimbursed after the fact by the 
council member. 
A. That’s correct. 
Q. And that continued after the policy was 
put in place. 
A. Yes. 
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GA158-59. 

  b. Testimony of Donna Capoverde 
 Donna Capoverde, the MPTN Controller, tes-
tified concerning the operation of the AMEX 
program, including the tribal resolutions prohib-
iting personal expenses and the process by which 
tribal councilors were required to submit month-
ly reconciliation reports listing the business 
purpose of each expense. GA224-34. 
 On cross-examination, Capoverde testified 
about the MPTN Finance Department’s failure 
to take remedial action against Thomas even 
though he routinely failed to submit reconcilia-
tion reports during the indictment period. 
GA244. Capoverde also confirmed that the Fi-
nance Department did not take remedial action 
against any tribal councilor. GA244. However, 
when asked whether there were other tribal 
councilors who failed to submit their reconcilia-
tion reports within the thirty-day window, the 
government objected and the district court sus-
tained the objection. GA244.   

F. The court’s written ruling on the       
government’s motions in limine 

 On November 18, 2013, the district court is-
sued a written ruling to confirm its oral ruling 
on the government’s motions in limine. A133-37. 
The district court framed the issues as follows: 
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The Government argues that because the 
intent to repay funds, and the fact that 
others engaged in similar conduct, is not a 
defense to embezzlement or willful or in-
tentional misapplication, this evidence is 
irrelevant and should be excluded under 
Federal Rules of Evidence 401 and 403. 
Defendant counters that Defendant’s in-
tent to repay and his belief that the MPTN 
had a policy permitting reimbursement of 
personal charges is probative of whether 
his actions were willful and intentional 
within the meaning of the charged offens-
es, and also represents a defense to the 
crimes charged. 

A134. 
Turning first to Thomas’s intent to repay, the 

district court noted that the “law in this and 
other circuits makes clear that the intent to re-
pay embezzled or misapplied funds is not recog-
nized as a defense” to the offenses charged in the 
indictment. A134. Because the evidence prof-
fered by the defendant, i.e., sporadic reimburse-
ments during the pre-indictment period, would 
be offered to show that he intended to repay the 
funds he embezzled and misapplied during the 
indictment period, the district court concluded 
that such evidence “is impermissible propensity 
evidence and not otherwise relevant charged 
conduct, and therefore will be excluded.” A135. 
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 The district court then addressed the defend-
ant’s efforts to introduce evidence that another 
tribal councilor had used her AMEX card for 
personal expenses and later reimbursed the 
MPTN. In precluding such evidence, the district 
court discussed the Tenth Circuit’s reasoning in 
United States v. Oldbear, 568 F.3d 814 (10th Cir. 
2009), quoting extensively from that opinion. 
A135-36. Then, the district court stated that 
even if Oldbear was,  

inapplicable to the circumstances of this 
case, the evidence the Government seeks 
to exclude would not be relevant to Mr. 
Thomas’s state of mind because he has not 
proffered any evidence that he was aware 
that other members of the Tribal Council 
used their cards for personal expenditures 
and reimbursed the Tribe at a later date.  
Without evidence of his personal 
knowledge of this practice, such actions 
could not have formed the basis for Mr. 
Thomas’s claimed belief that the Tribe had 
a policy of permitting such use of the 
American Express cards, and that his per-
sonal use of his official tribal card was au-
thorized or was the result of mistake or 
inadvertence. 

A136. 
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Summary of Argument 
 The district court acted well within its discre-
tion in precluding the evidence at issue. In 
granting the government’s motions in limine, the 
court excluded evidence that in the pre-
indictment period, (1) the defendant charged 
personal expenses on his AMEX card and spo-
radically repaid the MPTN and (2) one other 
tribal councilor used her AMEX card for person-
al charges, although the charges she incurred 
were less costly and were promptly reimbursed. 

First, as the defendant now concedes on ap-
peal, “a defense solely founded on a defendant’s 
intent to repay does not provide a defense” for 
the offenses of conviction. Def.’s Br. at 12.   

Second, the excluded evidence was not rele-
vant. Thomas contends that evidence the MPTN 
previously accepted his sporadic repayments 
supported the existence of a practice permitting 
tribal councilors to charge personal expenses if 
accompanied by later reimbursement and, alter-
natively, his good faith belief in such a practice. 
Thomas also argues that evidence of another 
tribal councilor’s previous personal charges and 
reimbursement—although unknown to him—
should have been admitted because it supported 
the existence of a practice permitting repayment 
for personal expenses. But if such evidence was 
offered to show that Thomas acted in compliance 
with a permissible practice (or what he in good 
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faith believed to be a permissible practice), it 
would be relevant only if Thomas’s actions com-
ported with that practice. They did not. Thomas 
never reimbursed—or even attempted to reim-
burse—the MPTN for any of the personal charg-
es he incurred during the indictment period. Nor 
did Thomas ever submit any reconciliation re-
ports during the indictment period. Accordingly, 
Thomas’s conduct did not align with the pur-
ported practice or even his purported good faith 
belief in such a practice and the evidence there-
fore was not relevant under Fed. R. Evid. 401.  

Third, even if the excluded evidence had some 
relevance, its marginal probative value was sub-
stantially outweighed by the danger of confusing 
and misleading the jury. Thomas’s past conduct 
was not consistent with the conduct charged in 
the indictment. The admission of such evidence 
therefore risked shifting the focus of the trial to 
uncharged conduct during an uncharged time 
period. Moreover, the admission of evidence of 
another tribal councilor’s conduct in the pre-
indictment period risked shifting the focus of the 
trial to the uncharged conduct of an uncharged 
person during an uncharged time period. Accord-
ingly, the evidence properly was excluded under 
Fed. R. Evid. 403.  

Fourth, even if the district court abused its 
discretion in excluding this evidence, any error 
was harmless. The trial evidence overwhelming-
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ly established that Thomas knew he was not 
permitted to charge personal expenses on the 
AMEX card, even if reimbursement later fol-
lowed. Moreover, the evidence is perfectly clear 
that at the time of trial, Thomas had not reim-
bursed—or even attempted to reimburse—the 
MPTN for any of the $100,087.63 in charged 
personal expenses. Put another way, Thomas’s 
purported intent to repay the MPTN for the 
charged personal expenses is undermined by his 
complete failure to repay some five years after 
he took the funds at issue.   

Argument 
Thomas argues that the district court’s erro-

neous evidentiary rulings hindered his “ability to 
present a viable defense.” Def.’s Br. at 8. “A de-
fendant has a fundamental due process right to 
present a defense.” United States v. Mi Sun Cho, 
713 F.3d 716, 721 (2d Cir. 2013) (per curiam). 
But “a defendant does not have an unfettered 
right to offer testimony that is inadmissible un-
der the rules of evidence.” Id. For the reasons set 
forth below in Sections I, II, and III, the district 
court’s sound evidentiary rulings fully comported 
with Thomas’s constitutional right to present a 
defense. Moreover, “[e]ven erroneous evidentiary 
rulings rarely result in depriving a defendant of 
the fundamental constitutional right to present 
a meaningful defense.” Id. For the reasons set 
forth below in Section IV, even if the district 
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court abused its discretion in excluding certain 
evidence, any error was harmless and did not 
rise to the level of a constitutional violation. 

I. The district court acted well within its 
discretion in precluding evidence pur-
porting to show that Thomas intended to 
repay the MPTN for funds he embezzled 
and misapplied because intent to repay 
is not a defense to the charged crimes. 
A. Governing law and standard of            

review 
“[Section] 666’s manifest purpose is to safe-

guard finite federal resources from corruption 
and to police those with control of federal funds.” 
United States v. Rooney, 37 F.3d 847, 851 (2d 
Cir. 1994). “Congress intended the terms of the 
statute to be ‘construed broadly, consistent with 
the purpose of this section to protect the integri-
ty of the vast sums of money distributed through 
Federal programs from theft, fraud, and undue 
influence by bribery.’” Id. (quoting S. REP. NO. 
98-225, at 370 (1983)). The language and pur-
pose of Section 666 closely tracks that of 18 
U.S.C. § 1163.5 Section 1163 “provides for the 
                                            
5 Compare 18 U.S.C. § 666(a)(1)(A) (“Whoever . . . 
embezzles, steals, obtains by fraud, or otherwise 
without authority knowingly converts to the use of 
any person other than the rightful owner or inten-
tionally misapplies, property that . . . is owned by, or 
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punishment of persons holding positions of trust 
in tribal organizations who abuse their responsi-
bilities by diverting tribal funds to their own 
pockets or those of their friends.” United States 
v. Markiewicz, 978 F.2d 786, 800 (2d Cir. 1992) 
(quoting S. REP. NO. 84-2723, at 3841-42 (1956)). 
Both statutes protect tribal funds against the 
threat of unlawful control; however, neither 
statute defines criminal conduct in terms of 
permanent or ongoing control over the funds. 
Rather, the mere diversion of resources away 
from their intended use—even if they are only 
temporarily displaced—disturbs the integrity of 
the resources and triggers the very concern for 
corruption that animates Sections 666 and 1163. 
See United States v. Coin, 753 F.2d 1510, 1511 
(9th Cir. 1985) (per curiam) (upholding convic-
tion under Section 1163 and reasoning that 
“[s]uch crimes are complete when the misappli-
cation or embezzlement occurs”). 

                                                                                         
is under the care, custody, or control of such organi-
zation, government, or agency . . . ”) with 18 U.S.C. 
§ 1163 (“Whoever embezzles, steals, knowingly con-
verts to his use or the use of another, willfully mis-
applies, or willfully permits to be misapplied, any of 
the moneys . . . belonging to any Indian tribal organ-
ization or intrusted to the custody or care of any of-
ficer, employee, or agent of an Indian tribal organi-
zation . . . ”). 
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“[I]t is irrelevant to a charge of embezzlement 
that the embezzler intended to return the money 
he embezzled—or even that he did return it. You 
can harm a bank by taking its money even if you 
intend to return it.” United States v. Angelos, 
763 F.2d 859, 861 (7th Cir. 1985) (internal cita-
tion omitted) (upholding conviction for the “will-
ful misapplication of the funds of a federally in-
sured bank, in violation of 18 U.S.C. § 656”); see 
also United States v. Young, 955 F.2d 99, 104 
(1st Cir. 1992) (finding intent to return money or 
property is not a defense to embezzlement 
charge); United States v. Scheper, 520 F.2d 1355, 
1358 (4th Cir. 1975) (finding that employee who 
“knowingly appropriates his employer’s money to 
his own use . . . may be found guilty of embez-
zlement even though at the time he intended to 
return it”).  

The standard of review applicable to the dis-
trict court’s evidentiary rulings is highly defer-
ential in recognition of the district court’s “supe-
rior position to assess relevancy and to weigh the 
probative value of evidence against its potential 
for unfair prejudice.” United States v. Abu-
Jihaad, 630 F.3d 102, 131 (2d Cir. 2010). This 
Court therefore “will reverse an evidentiary rul-
ing only for abuse of discretion, which we will 
identify only if the ruling was arbitrary and irra-
tional.” Id. (internal quotation marks and cita-
tion omitted). 
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 B. Discussion 
In this case, Thomas proceeded to trial on 

charges that he embezzled and misapplied 
MPTN funds during the period from October 
2007 through September 2009. It was undisput-
ed that Thomas never reimbursed the MPTN for 
any personal expenses that he charged to the 
AMEX card during this indictment period. But 
in an attempt to show that he intended to repay 
the MPTN for the tribal funds used to pay his 
personal charges, Thomas sought to introduce 
evidence that during the pre-indictment period, 
he sporadically repaid the MPTN for other per-
sonal charges. 

The district court properly held that intent to 
repay is not a defense to the charged crimes. As 
many of this Court’s sister circuits have long 
held, the crimes of embezzlement and misappli-
cation are complete at the moment the funds are 
taken. See Coin, 753 F.2d at 1511 (“The intent to 
return property is not a defense to embezzle-
ment nor to misapplication of funds. Such crimes 
are complete when the misapplication or embez-
zlement occurs.” (internal citations omitted)); 
Angelos, 763 F.2d at 861 (“[I]t is irrelevant to a 
charge of embezzlement that the embezzler in-
tended to return the money he embezzled-or 
even that he did return it.”); Young, 955 F.2d at 
104 (affirming district court’s refusal to instruct 
jury in accordance with defendant’s view of the 
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law that mere “borrowing” with “inten[t] to re-
turn the money” is a defense);6 United States v. 
Acree, 466 F.2d 1114, 1118 (10th Cir. 1972) 
(“The offense occurred and was complete when 
the misapplication took place. What might have 
later happened as to repayment is not material 
and could not be a defense.”). These cases 
properly reflect the fact that, during any time in 
which the tribal funds were applied to Thomas’s 
personal AMEX charges, they were not available 
to the tribal government to provide services to 
members; meet payroll; advance the organiza-
tion’s business, social, or cultural interests; pay 
off debts; or earn interest. See United States v. 
Dreitzel, 577 F.2d 539, 546 (9th Cir. 1978) (find-
ing that defendant who “fully intended to repay” 
misapplied bank funds nevertheless had de-
prived the bank “of its right to have custody of 
its funds, that is, its right to make its own deci-
sion as to how the funds are used”).  

Accordingly, as Thomas now concedes on ap-
peal, the district court properly precluded any 
                                            
6 In Young, the First Circuit observed, “a bank teller 
who plays the horses with the bank’s money has em-
bezzled it, even if he wins and replenishes the till, 
even with interest. Young’s borrowing of the money 
is what constitutes the misappropriation. And, it is 
well established that the use of loan documents will 
not legitimate acts otherwise constituting embez-
zlement.” 955 F.2d at 104. 
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evidence or argument concerning Thomas’s in-
tent to repay as a defense to the crimes of con-
viction. 

II. The district court acted well within its 
discretion in precluding evidence of past 
personal charges with subsequent reim-
bursement by Thomas and another trib-
al councilor because such evidence was 
irrelevant.   
In this appeal, Thomas argues that the dis-

trict court abused its discretion by precluding ev-
idence that during the pre-indictment period, (1) 
he sporadically repaid personal expenses 
charged on his AMEX card and (2) another tribal 
councilor regularly repaid personal expenses she 
charged on her AMEX card. Thomas identifies 
two independent bases for the relevance of this 
evidence. First, he contends that such evidence 
supported the existence of a practice permitting 
personal charges with subsequent reimburse-
ment, despite the tribal resolutions and Finan-
cial Department memoranda to the contrary. 
Second, he contends that even if no such practice 
existed, the evidence of his past conduct sup-
ports his purported good faith belief in such a 
practice. But the existence of a practice (or 
Thomas’s good faith belief in such a practice) 
could be relevant only if Thomas’s conduct actu-
ally aligned with that practice (or his good faith 
belief in such a practice). It did not. Thomas 
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never repaid—or attempted to repay—any of the 
$100,087.63 in personal expenses he charged 
during the indictment period. The excluded evi-
dence therefore was not relevant under Fed. R. 
Evid. 401. 

A. Governing law and standard of            
review 

“Evidence is ‘relevant’ if it has ‘any tendency 
to make a fact more or less probable than it 
would be without the evidence’ and if ‘the fact is 
of consequence in determining the action.’” Unit-
ed States v. Coppola, 671 F.3d 220, 244 (2d Cir. 
2012) (quoting Fed. R. Evid. 401). Of course, “ev-
idence need not be conclusive in order to be rele-
vant. An incremental effect . . . is sufficient.” Doe 
v. N.Y.C. Dep’t of Soc. Servs., 649 F.2d 134, 147 
(2d Cir. 1981). But “[i]rrelevant evidence is not 
admissible.” Fed. R. Evid. 402.  

The standard of review applicable to the dis-
trict court’s evidentiary rulings is highly defer-
ential in recognition of the district court’s “supe-
rior position to assess relevancy and to weigh the 
probative value of evidence against its potential 
for unfair prejudice.” United States v. Abu-
Jihaad, 630 F.3d 102, 131 (2d Cir. 2010). This 
Court therefore “will reverse an evidentiary rul-
ing only for abuse of discretion, which we will 
identify only if the ruling was arbitrary and irra-
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tional.” Id. (internal quotation marks and cita-
tion omitted). 

B. Discussion 
Thomas complains principally that the dis-

trict court precluded him from offering any evi-
dence that he was acting in compliance with a 
permissible practice or, alternatively, that he 
was acting in compliance with what he in good 
faith believed to be a permissible practice.  

But the district court expressly permitted 
Thomas to cross-examine the government’s wit-
nesses concerning how the MPTN’s practice may 
have varied from its written policy: 

I’m not going to give so broad a granting of 
the motion in limine that everything 
would be precluded when, conceptually at 
least, the subject of how they really ran 
this policy may well be a proper subject for 
cross-examination. 

A103. Indeed, over government objection, the 
district court permitted the defense to cross-
examine Laura Sasser-Cuff, a former MPTN Fi-
nance Department employee, about the fact that 
personal charges could be reimbursed “after the 
fact.” GA159. Likewise, the defense cross-
examined Donna Capoverde, the MPTN Control-
ler, on the extent to which tribal councilors were 
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penalized for charging personal expenses to their 
AMEX cards. GA244. 

Moreover, the district court expressly allowed 
for the possibility that Thomas himself could tes-
tify concerning whether in good faith he believed 
he was permitted to charge personal expenses to 
his AMEX card. A105. The district court stated, 
“I’m just not as a matter of law before we begin 
the case ruling out Mr. Thomas’s testimony 
about what his intent was at the time he made 
the private charges on his official card between 
2007 and 2009.” A107. 
 The difficulty for Thomas is that, even if the 
MPTN had a practice permitting personal 
charges with subsequent reimbursement (or 
Thomas held a good faith belief that such a prac-
tice existed), he could not show that he complied 
with that practice (or his good faith belief in 
such a practice). He neither repaid the MPTN 
for any personal expenses he charged to the 
AMEX during the indictment period nor did he 
submit any reconciliation reports during that 
period. Accordingly, Thomas’s pre-indictment 
conduct was not relevant to his indictment con-
duct.7   

                                            
7 To the extent Thomas sought to somehow boot-

strap his conduct during the indictment period to his 
sporadic repayments during the pre-indictment peri-
od, the district court properly excluded such an ap-
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The defendant’s argument with respect to Ms. 
Jones’s conduct fails for the same reason. During 
the pre-indictment period, she charged relatively 
small personal expenses and submitted reconcil-
iation reports with repayments. To the extent 
the MPTN’s acceptance of her repayments sup-
ports the existence of a practice, that practice 
necessarily entailed regular reimbursements. 
But Thomas never reimbursed for any personal 
expenses incurred during the indictment period. 
Accordingly, even if a juror reasonably could 
conclude that Jones’s conduct was permitted by 
the MPTN, it does not follow that Thomas’s con-
duct—devoid of any repayment—was permitted. 
Jones’s pre-indictment conduct therefore was not 
relevant to Thomas’s indictment conduct. 

                                                                                         
proach as “impermissible propensity evidence.” 
A135. “[P]rior good acts performed by the defend-
ant[]” would “constitute[] prior act evidence used to 
‘prove the character of a person in order to show ac-
tion in conformity therewith’” and therefore would be 
“inadmissible under Federal Rule of Evidence 404(b) 
for that purpose.” United States v. Al Kassar, 660 
F.3d 108, 123 (2d Cir. 2011) (quoting Fed. R. Evid. 
404(b)). Intent remains an exception to the prohibi-
tion on propensity evidence, see Fed. R. Evid. 
404(b)(2), but to the extent Thomas sought to intro-
duce his pre-indictment conduct to demonstrate his 
intent during the indictment period, this approach 
fails for the reasons articulated in the text.   
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In an effort to breathe relevance into the ex-
cluded evidence, Thomas relies on United States 
v. Rubin, 591 F.2d 278 (5th Cir. 1979), and Unit-
ed States v. Robertson, 709 F.3d 741 (8th Cir. 
2013). His reliance is misplaced.  

In Rubin, the defendant, a union president, 
authorized salary increases for himself in viola-
tion of the union’s constitution. 591 F.2d at 283. 
He wished to present evidence that former union 
presidents had advised him that he could au-
thorize these salary increases without violating 
the constitution. Id. The trial court precluded 
the defendant from offering the statements of 
former union presidents on hearsay grounds. Id. 
The Fifth Circuit reversed, holding that those 
statements were not offered for the truth, but 
instead to show Rubin’s state of mind. Id. 

Here, Thomas elected not to take the stand, 
even though the district judge advised him that 
he would be permitted to testify concerning his 
intent at the time he charged personal expenses 
to the AMEX card. A107. But even putting that 
fact aside, Rubin would be persuasive only if 
Thomas could show that he, like Rubin, acted in 
a manner consistent with what Thomas claimed 
to believe was a permissible practice. Thomas 
cannot make such a showing because, even as-
suming there was a practice permitting personal 
charges with subsequent reimbursement, Thom-
as failed to comply with that practice. The dis-
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trict court was willing to admit evidence sup-
porting the existence of such a practice (or, al-
ternatively, Thomas’s good faith belief in such a 
practice), but when Thomas failed to demon-
strate that his conduct conformed to such a prac-
tice (or a good faith belief in such a practice), the 
relevance of the excluded evidence dissipated.  
 In Robertson, the defendant, a tribal official 
who oversaw a federally funded heating assis-
tance program, was convicted of embezzling from 
the tribe. 709 F.3d at 742-43. Robertson ap-
proved applications from her adult daughters—
with whom Robertson resided—for heating as-
sistance, which failed to disclose that (1) Robert-
son would receive this benefit and (2) Robert-
son’s income. Id. at 742. At trial, the defendant 
presented witness testimony to support the 
proposition that her households would have 
qualified for heating assistance even if her in-
come had been disclosed on the applications.8 Id. 
at 744. Based on this evidence, defense counsel 
argued that the defendant lacked criminal intent 
to willfully misapply the funds under Section 
1163.   
 Thomas suggests, but does not explain, that 
the good faith evidence at issue in Robertson was 
“comparable” to the excluded evidence in the in-

                                            
8 It is not clear whether the government objected to 
this testimony. 
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stant case. He is wrong. The corollary of Robert-
son in the instant case is the theory that the 
charges incurred on Thomas’s AMEX card were 
legitimate business expenses and Thomas there-
fore did not act wrongfully in incurring these 
charges. In fact, Thomas was permitted to intro-
duce evidence and argue that the expenses at is-
sue could be construed as legitimate business 
expenses. GA394, GA397-400, GA497-504. 
 Accordingly, the district court acted well 
within its discretion in excluding the evidence at 
issue as irrelevant under Fed. R. Evid. 401. 

III. The district court acted well within its 
discretion in excluding the evidence at 
issue because even assuming some rel-
evance, the danger of confusing and 
misleading the jury substantially out-
weighed the marginal probative value 
the evidence. 

A. Governing law and standard of            
review 

Where evidence is determined to be relevant, 
it still may be excluded, in the discretion of the 
trial court, “if its probative value is substantially 
outweighed by a danger of one or more of the fol-
lowing: unfair prejudice, confusing the issues, 
misleading the jury, undue delay, wasting time, 
or needlessly presenting cumulative evidence.”  
Fed. R. Evid. 403. 
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Generally, a defendant may not introduce ev-
idence that others engaged in misconduct to 
show that the defendant believed his own unlaw-
ful conduct was permissible. See United States v. 
Oldbear, 568 F.3d 814, 821 (10th Cir. 2009) 
(such evidence properly is excluded under Fed. 
R. Evid. 403 because it “only would [] serve[] to 
sidetrack the jury into consideration of factual 
disputes only tangentially related to the facts at 
issue” (internal quotation marks omitted)). 

The standard of review applicable to the dis-
trict court’s evidentiary rulings is highly defer-
ential in recognition of the district court’s “supe-
rior position to assess relevancy and to weigh the 
probative value of evidence against its potential 
for unfair prejudice.” United States v. Abu-
Jihaad, 630 F.3d 102, 131 (2d Cir. 2010). “Rule 
403 determinations command especial deference 
because the district court is in the best position 
to do the balancing mandated by Rule 403.” 
United States v. Al Kassar, 660 F.3d 108, 123 (2d 
Cir. 2011) (internal quotation marks omitted).  

B. Discussion 
Even if the excluded evidence had some rele-

vance, the danger of confusing and misleading 
the jury substantially outweighed its marginal 
probative value.  
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1. Thomas’s pre-indictment conduct 
Thomas sought to offer evidence of his un-

charged conduct during the pre-indictment peri-
od as related to his conduct during the indict-
ment period. First, such evidence necessarily 
would have raised questions about the lawful-
ness of Thomas’s earlier conduct.9 Moreover, it 
would have raised questions about why the gov-
ernment elected not to charge that conduct. Alt-
hough the district court could have given a jury 
instruction that such questions were beyond the 
jury’s purview, such an instruction, rather than 
providing answers, only would have underscored 
the questions. 

Second, the district court would have been 
required to give a seemingly contradictory limit-
ing instruction. It would have had to instruct the 
jury that intent to repay is not a defense to the 
charged crimes, but the jury could consider the 
evidence of Thomas’s pre-indictment conduct in 
assessing whether Thomas acted with the requi-
site intent during the indictment period. A105. 
Following such an instruction would have re-
quired a nuanced understanding of complicated 
legal concepts and a feat of mental acrobatics on 
the jury’s part.   

                                            
9 The government took the position that Thomas’s 
pre-indictment conduct did, in fact, constitute an un-
lawful misapplication of tribal funds. A50-51, A63. 
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Third, such evidence would have resulted in 
“a trial within a trial.” United States v. Al Kas-
sar, 660 F.3d 108, 124 (2d Cir. 2011) (internal 
quotation marks omitted). For example, the 
presentation of evidence of Thomas’s pre-
indictment conduct would have triggered dis-
putes about (1) whether hundreds of expenses 
incurred in the pre-indictment period were per-
sonal charges or business charges and (2) 
whether Thomas actually reimbursed for all of 
his prior personal expenses or only some of 
them. The jury’s resolution of such disputes in-
evitably would have confused the issues, caused 
undue delay, and wasted time.  

Fourth, there is an issue of “comparability.” 
A70. The district court pointed out “a disconnect 
between what [Thomas is] saying he used to do 
and what he’s saying he did that gives rise to 
Counts One, Two and Three.” A71. In the pre-
indictment period, Thomas sporadically reim-
bursed the MPTN for his personal charges. Dur-
ing and after the indictment period, he never re-
paid. As the district court observed: “[I]t doesn’t 
seem to me that what he did in the past, but 
didn’t do now, is going to have much probative 
value and has the potential for confusing the ju-
ry on what it is they’re supposed to be focused 
on.” A71.  

Accordingly, in view of the minimal relevance 
of the evidence of Thomas’s pre-indictment con-
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duct—if relevant at all—the district court acted 
well within its discretion in excluding this evi-
dence under Fed. R. Evid. 403. 

2. Jones’s pre-indictment conduct  
The Rule 403 analysis is even starker with 

respect to evidence of Jones’s pre-indictment 
conduct. First, Thomas concedes that he had no 
knowledge of her conduct. Such evidence then 
only could be relevant to his claim regarding the 
existence of a practice permitting personal 
charges with subsequent reimbursement. The 
limited probity of this evidence therefore would 
have required a detailed limiting instruction 
that such evidence was not relevant to Thomas’s 
intent. Such an instruction would have risked 
jury confusion.  

Second, the “comparability” of Jones’s conduct 
during the pre-indictment period and Thomas’s 
conduct during the indictment period plainly 
supports the exclusion of such evidence under 
Rule 403. A70. Ms. Jones incurred far less in 
personal expenses on her AMEX card and she 
regularly submitted reconciliation reports with 
reimbursement for those expenses. Thomas’s 
charged conduct—which entailed his complete 
failure to repay—in no way resembled Jones’s 
conduct. The admission of her pre-indictment 
conduct thus would have confused and misled 
the jury. A70-71. 

Case: 13-4639     Document: 37     Page: 58      07/02/2014      1263606      66



49 
 
 

Third, the presentation of such evidence 
would have resulted in “a trial within a trial.” Al 
Kassar, 660 F.3d at 124. The trial would have 
been diverted to focus on uncharged conduct by 
an uncharged person during an uncharged time 
period. For example, the admission of evidence 
of Jones’s pre-indictment conduct would have 
raised questions about whether her personal 
charges were inadvertent (as contemplated by 
the MPTN Finance Department memoranda) or 
intentional (in violation of the MPTN policy).  

Accordingly, in view of the minimal relevance 
of the evidence of Jones’s pre-indictment con-
duct—if relevant at all—the district court acted 
well within its discretion in excluding this evi-
dence under Fed. R. Evid. 403.  

IV. Even if the district court abused its dis-
cretion in excluding the evidence at is-
sue, any error was harmless.  

A. Governing law and standard of            
review 

“A party may claim error in a ruling to admit 
or exclude evidence only if the error affects a 
substantial right of the party.” Fed. R. Evid. 
103(a); see also Fed. R. Crim. Pro. 52(a) (“Any 
error, defect, irregularity, or variance that does 
not affect substantial rights must be disregard-
ed.”). Accordingly, even if a court abuses its dis-
cretion in excluding certain evidence, the convic-
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tion may be vacated only if there has been a “vio-
lation of a substantial right,” such that the error 
was not harmless. See United States v. Ebbers, 
458 F.3d 110, 122 (2d Cir. 2006). This Court re-
cently enumerated several factors to be consid-
ered in evaluating harmlessness, including “the 
extent to which the defendant was otherwise 
permitted to advance the defense” and “the 
overall strength of the prosecution’s case.” Unit-
ed States v. Gupta, 747 F.3d 111, 133-34 (2d Cir. 
2014) (internal quotation marks omitted). 

B. Discussion 
 Despite limitations imposed by the district 
court, Thomas nevertheless was permitted to 
elicit testimony suggesting that the MPTN did 
not enforce its written policy, but instead per-
mitted a practice of personal charges with later 
reimbursement. On cross-examination, Ms. 
Sasser-Cuff acknowledged that (1) the MPTN 
could have simply terminated an AMEX card 
based on a tribal councilor’s failure to submit 
reconciliation reports and (2) tribal councilors 
did charge personal expenses to their AMEX 
cards and then reimburse the MPTN after the 
effective date of the 2005 tribal resolution. 
GA153-54, GA159. Likewise, Ms. Capoverde tes-
tified on cross-examination that the Finance De-
partment did not take any remedial action 
against Thomas despite his utter failure to sub-
mit monthly reconciliation reports during the 
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indictment period. GA244. Indeed, based on this 
testimony, defense counsel argued during sum-
mation that the MPTN did not vigorously en-
force the written policy. GA508. 

In addition to Thomas’s ability to advance his 
defense despite the court’s rulings on the mo-
tions in limine, the government’s evidence was 
overwhelming. It plainly showed that Thomas 
knew he was not permitted to charge personal 
expenses on the AMEX card, even if reimburse-
ment later followed. Moreover, the evidence is 
perfectly clear that at the time of trial, Thomas 
had not reimbursed—or even attempted to reim-
burse—the MPTN for any of the $100,087.63 in 
charged personal expenses.   

First, Thomas was aware of the written policy 
prohibiting the use of AMEX cards for personal 
expenses. As Chairman, Thomas himself signed 
the 2005 tribal resolution strictly prohibiting 
personal charges on the AMEX cards (“even if 
there is an intention to reimburse the Tribe for 
such personal charges”) and requiring the sub-
mission of monthly reconciliation reports. 
GA540-42. Moreover, the jury learned that each 
month during the indictment period, Thomas re-
ceived a memorandum from the MPTN Finance 
Department instructing him in unequivocal 
terms that personal expenses were prohibited 
and that any inadvertent personal charges were 
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to be reimbursed immediately. GA230-32, 
GA545. 

Second, Thomas’s own discussions with his 
childhood friend and chief of staff, Jeffrey Wos-
encroft, demonstrate that during the indictment 
period Thomas knew full well that his personal 
use of the AMEX card was impermissible. Wos-
encroft testified that he repeatedly discussed 
with Thomas the fact that Thomas was using his 
AMEX card to pay for personal expenses, includ-
ing a car service for Thomas’s mother. GA172-
75, GA180. Thomas acknowledged to Wosencroft 
that Thomas was using the AMEX card to pay 
for personal expenses. GA213-15. Wosencroft in-
structed Thomas to stop using the AMEX card 
for personal expenses and to comply with the 
tribal resolutions regarding the AMEX cards. 
GA215-17. Wosencroft also advised Thomas that 
Thomas was required to submit monthly recon-
ciliation reports to the MPTN Finance Depart-
ment. GA176.  

Third, Special Agent Bornstein testified con-
cerning his interviews with Thomas. Thomas in-
formed Bornstein that Thomas understood that 
the tribal resolutions prohibited him from charg-
ing personal expenses to his AMEX card and 
that those resolutions had the force of law. 
GA382. When asked to describe the types of ex-
penses that could be charged to the AMEX card, 
Thomas stated that “normal business expenses” 
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were permitted, including “official government 
travel expenses such as rental cars, hotels, food 
and permissible entertainment expenses.” 
GA382-83. Thomas never indicated that he be-
lieved personal expenses, including transporta-
tion expenses related to his mother’s medical 
treatment, were permissible expenditures. 
GA383. Thomas “admitted [] personal expenses 
in violation of the resolution” and further admit-
ted that he was aware of his responsibility to 
submit monthly reconciliation reports to the 
MPTN Finance Department. GA385-86.  

Fourth, the government presented evidence 
that Thomas never repaid the MPTN for person-
al charges incurred during the indictment peri-
od. GA239-40. Thomas’s contention that he acted 
in compliance with an accepted practice (or, al-
ternatively, his good faith belief in such an ac-
cepted practice) is belied by the fact that Thomas 
failed to repay the MPTN. Moreover, the gov-
ernment presented evidence that, during the in-
dictment period, Thomas was under such severe 
financial pressure that he was unable to repay 
any funds that he took. GA185-90, GA377-78.  
That is, Thomas’s purported good faith belief 
that he could charge personal expenses and re-
pay later is belied further by the fact that 
Thomas lacked the wherewithal to repay the 
MPTN. 
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 Accordingly, any error in excluding the evi-
dence at issue was harmless because the evi-
dence at trial overwhelmingly established that 
Thomas knew his personal use of the AMEX 
card was unauthorized and impermissible. And, 
in any event, irrespective of whether a practice 
permitting personal charges with subsequent re-
imbursement existed (or whether Thomas held a 
good faith belief that such a practice existed), 
Thomas failed to comply with such a practice (or 
such a good faith belief). He utterly failed to re-
pay the more than $100,000 in personal expens-
es he incurred during the indictment period.   
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Conclusion 
 For the foregoing reasons, the judgment of 
the district court should be affirmed. 
Dated: July 2, 2014  
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