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STATEMENT OF RELATED CASES 

1. Pueblo of Zia v. United States, 168 U.S. 198 (1897):  The Pueblos of Zia, 

Santa Ana, and Jemez sought confirmation of what was known as the “Ojo del 

Espiritu Santo Grant,” containing about 382,849 acres.  The Supreme Court ruled that 

“the grant in question did not vest the title to the land in the [Pueblos], but was a 

mere license to use them for pasturage, and that such license, if not revoked by the 

subsequent grants, was revoked by the treaty of Guadalupe Hidalgo.”  Id. at 207.   

 2. Pueblo de Zia, et al v. United States (Zia I), 11 Ind. Cl. Comm. 131 (1962) 

(SA78-93).  The Pueblos of Zia, Santa Ana, and Jemez pursued claims before the 

Indian Claims Commission (the ICC or the Commission) alleging that, among other 

things, the United States had failed to protect their alleged aboriginal title to 

approximately 520,000 acres of land.  The Commission denied the claims. 

3.  Pueblo de Zia v. United States (Zia II), 165 Ct. Cl. 501, 509 (1964).  The U.S. 

Court of Claims partially reversed Zia I, finding that the Pueblos had established that 

they held aboriginal title to about 298,634 acres of land at the time of the Treaty of 

Guadalupe Hidalgo.   

4. Pueblo de Zia v. United States (Zia III), 19 Ind. Cl. Comm. 56 (1968), 

available at http://digital.library.okstate.edu/icc/v19/v19toc.html.  On remand from 

Zia II, the Commission held that the United States had extinguished the Pueblos’ 

aboriginal title to various lands when: (1) President Roosevelt created the Jemez 

Forest Reserve by Executive Order; (2) the United States patented 114 homesteads to 
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xii 

private parties under the homestead laws; and (3) the Secretary of the Interior created 

Grazing District No. 2 under the Taylor Grazing Act, extinguishing any title to the 

remaining lands.   

5. United States v. Pueblo de Zia (Zia IV), 474 F.2d 639 (Ct. Cl. 1973): The 

U.S. Court of Claims affirmed in part and reversed in part Zia III.  The court upheld 

the Commission’s findings that the United States had extinguished the Pueblos’ 

aboriginal title by, variously, creating the Jemez Forest Reserve, patenting 114 

homesteads to private parties, and establishing Grazing District No. 2. 

Undersigned counsel is unaware of any other prior or related cases within the 

meaning of Tenth Circuit Rule 28.2(c)(1).  
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STATEMENT OF JURISDICTION 

A. District Court Jurisdiction:  Plaintiff-Appellant the Pueblo of Jemez 

(hereinafter, Jemez Pueblo) asserted that the district court had jurisdiction pursuant to 

the Quiet Title Act (QTA), 28 U.S.C. §§ 2409a, because Jemez Pueblo challenged the 

United States’ ownership of 94,761 acres of the Valles Caldera National Preserve 

(National Preserve).  A18-20.1  As discussed below, the district court correctly 

dismissed Jemez Pueblo’s claims as jurisdictionally barred by the Indian Claims 

Commission Act (ICCA), Pub. L. No. 79-726, 60 Stat. 1049-1056 (1946) (formerly 

codified as amended at 25 U.S.C. §§ 70-70v2).  Jemez Pueblo erroneously states (Br. at 

1, 4, 14) that the ICCA has been “repealed.”  In fact, “[t]here is nothing in the history 

of the ICCA to indicate that it has ever been repealed.  In terminating the ICC, 

Congress modified two provisions; it did not repeal any.”  W. Shoshone Nat’l Council v. 

United States, 73 Fed. Cl. 59, 68 (Fed. Cl. 2006).  The ICCA has been omitted from the 

U.S. Code since the termination of the ICC in 1978, but Congress has not repealed or 

modified the relevant provisions, ICCA §§ 12 or 22, and they remain binding law.  

B. Appellate Court Jurisdiction:  This Court has jurisdiction under 28 U.S.C. 

§ 1291.  The district court dismissed Jemez Pueblo’s Complaint on September 24, 

                                                 
1  All references to Appellant Jemez Pueblo’s Appendix begin with an “A” and 
then provide the number of the cited pages.  All references to the United States’ 
Supplemental Appendix begin with an “SA” and then provide the number of the cited 
pages.  See 10th Cir. Rule 30.2.   
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2013, and Jemez Pueblo filed a timely notice of appeal on October 11, 2013.  Fed. R. 

App. P. 4(a)(1)(B).  

STATEMENT OF THE ISSUES 

The issue on appeal is not whether Jemez Pueblo holds aboriginal title to the 

lands that make up the National Preserve (though it does not), but rather whether the 

district court correctly dismissed this suit for lack of jurisdiction under Federal Rule of 

Civil Procedure 12(b)(1).  A50.2   

1. Whether the jurisdictional issues are distinct from the merits such that the 

district court could dismiss the case under Rule 12(b)(1)? 

2. Whether Jemez Pueblo’s claim against the United States based on aboriginal 

title is time-barred by ICCA § 12?  

3. Whether Jemez Pueblo’s claim against the United States is barred by ICCA 

§ 22(a) because Jemez Pueblo already litigated its claim to aboriginal title before 

the ICC and received payment on that claim? 

                                                 
2  The United States has not filed an Answer, much less presented its evidence on 
the merits.  Thus, this Court should reject Jemez Pueblo’s suggestions (e.g., Br. at 5, 
15) that the district court “made a number of specific findings supporting the Jemez 
Pueblo’s original Indian title to the Valles Caldera.”  In fact, the district court 
explained that the motion to dismiss “does not relate to the merits of Plaintiff’s 
claims” (A43), and the court correctly did not resolve merits issues.  Similarly, this 
Court should reject the assertion by amici that “there is no dispute that Appellant 
established Indian title to the Valles Caldera, and that title was never extinguished.”  
Amici AIO Br. at 11.  In fact, the United States disputes both of those conclusions 
and did so below.  See, e.g., SA53-54, SA113-114.  To the extent Jemez Pueblo or amici 
contend that the United States made other concessions below, these assertions are 
without citation or support in the record. 
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Even if this Court concludes that the district court had jurisdiction, the Court 

may dismiss the case under Federal Rule of Civil Procedure 12(b)(6). 

4. Whether Jemez Pueblo fails to state a claim upon which relief can be granted? 

STATEMENT OF THE CASE 

The United States first obtained a property interest in the lands at issue in this 

case in 1848 with the acquisition of the territory of New Mexico.  The United States 

sought to respect all pre-existing property rights within the territory, and when faced 

with a conflict between two valid claims, the United States allowed one set of 

claimants—the Baca heirs—to select “an equal quantity of vacant land, not mineral, in 

the Territory of New Mexico.”  12 Stat. 71, 72 (June 21, 1860).  Among other 

selections, the Baca heirs selected the plot of land at issue in this case.  After the 

Surveyor-General for New Mexico confirmed that the lands were vacant and not 

mineral, the United States transferred these lands, absolutely and without condition, 

to the Baca heirs in 1860.  The lands became known as Baca Location No. 1 or the 

Baca Ranch.  While Jemez Pueblo informed the Surveyor-General of its claims to 

other lands in the territory of New Mexico, Jemez Pueblo does not assert that it ever 

informed the Surveyor-General of any claim to these lands.  For 140 years, from 1860 

until 2000, the Baca heirs and their successors-in-interest owned and used the Baca 

Ranch.   

On July 25, 2000, President Clinton signed the Valles Caldera Preservation Act 

(Preservation Act), creating the National Preserve.  16 U.S.C. §§ 698v-698v-10.  The 
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Preservation Act authorized the United States’ purchase and ownership of the Baca 

Ranch to protect and preserve, inter alia, its scientific, geologic, biological, cultural, 

historic, and recreation values.  Id. §§ 698v-2, 698v-3.  Almost twelve years later, 

Jemez Pueblo filed this lawsuit seeking a declaration that it “has the exclusive right to 

use, occupy and possess the lands of the Valles Caldera National Preserve pursuant to 

its continuing aboriginal Indian title to such lands.”  A19-20.  Jemez Pueblo seeks to 

seize control of the National Preserve from the federal government in contravention 

of the Preservation Act.  However, ICCA §§ 12 and 22 divest the district court of 

jurisdiction over this claim against the United States for two independent reasons.  In 

the alternative, the Complaint fails to state a claim as a matter of law. 

It bears emphasis that the United States’ position and the district court’s 

opinion do not have the broad consequences alleged by Jemez Pueblo and amici.  See, 

e.g., Br. at 47-48; see also infra Part II.A.4.  Rather, as relevant to this case, the United 

States’ position is that since the United States transferred this allegedly tribal property 

to private parties prior to 1946, the ICCA required Jemez Pueblo to pursue its claims 

related to this property before the ICC even if Jemez Pueblo believed that the transfer 

of property had not extinguished its title.  See Navajo Tribe of Indians v. New Mexico, 809 

F.2d 1455, 1465 (10th Cir. 1987).  This Court recognized this rule in Navajo Tribe, and 

it controls the outcome here. 

PERTINENT STATUTES AND REGULATIONS 

Pertinent statutes and regulations are reproduced in the addendum. 
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STATEMENT OF FACTS 

A. Legal Background 

1. Aboriginal Title 

Jemez Pueblo alleges that it holds unrecognized aboriginal title.3  Unrecognized 

“aboriginal title” or “Indian title” “is not a property right but amounts to a right of 

occupancy which the sovereign grants and protects against intrusion by third parties.”  

Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 279 (1955).  That “right of occupancy 

may be terminated and such lands fully disposed of by the sovereign itself without any 

legally enforceable obligation to compensate the Indians.”  Id.  Thus, “the taking by 

the United States of unrecognized Indian title is not compensable under the Fifth 

Amendment.”  Id. at 285.   That right is “good against all but the sovereign.”  Oneida 

Indian Nation of N.Y. v. Cnty of Oneida (Oneida I), 414 U.S. 661, 667 (1974).     

Congress has plenary and exclusive authority to extinguish unrecognized 

aboriginal title.  See United States v. Santa Fe Pacific Railroad, 314 U.S. 339, 347 (1941).  

“And whether it be done by treaty, by the sword, by purchase, by the exercise of 

complete dominion adverse to the right of occupancy, or otherwise, its justness is not 

                                                 
3  Unrecognized aboriginal title must be distinguished from aboriginal title 
recognized by treaty or statute.  See, e.g., Tee-Hit-Ton Indians v. United States, 348 U.S. 
272, 277-78 (1955).  Many cases referring to “aboriginal title” involve aboriginal title 
that has been so recognized.  Federal law sometimes applies very different principles 
in “instances in which ‘Congress by treaty or other agreement has declared that 
thereafter Indians were to hold the lands permanently.’ ” See, e.g., United States v. Sioux 
Nation of Indians, 448 U.S. 371, 414-15 nn. 28 & 29 (1980) (quoting id. at 277).  
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open to inquiry in the courts.”  Id.  In prior litigation between the parties, the U.S. 

Court of Claims ruled (and Jemez Pueblo conceded) that when the United States 

lawfully relinquished all control and ownership of land in the public domain to a 

private party—such as homesteaders—it extinguished aboriginal title.  See, e.g., United 

States v. Pueblo de Zia (Zia IV), 474 F.2d 639, 641 (Ct. Cl. 1973).  Similarly, 

Congressional designation of land as a forest reserve, a unit of the National Park 

Service, or a grazing district is itself effective to extinguish a tribe’s aboriginal title.  

See, e.g., id. at 641; United States v. Gemmill, 535 F.2d 1145, 1148-49 (9th Cir. 1976). 

A tribe seeking to establish aboriginal title has “the burden of proving ‘actual, 

exclusive, and continuous use and occupancy for a long time’ of the claimed area.”  

Native Vill. of Eyak v. Blank, 688 F.3d 619, 622 (9th Cir. 2012)(quoting Sac & Fox Tribe 

v. United States, 383 F.2d 991, 998 (Ct. Cl. 1967)).  “Use . . . alone isn’t sufficient to 

prove exclusive possession.”  Id. at 623.  A “tribe or group must exercise full 

dominion and control over the area, such that it ‘possesses the right to expel 

intruders,’ as well as the power to do so.’ ” Id.; see also Strong v. United States, 518 F.2d 

556, 560-62 (1975). 

2. The Indian Claims Commission Act (ICCA) 

Congress enacted the ICCA in 1946, 60 Stat. 1049, to “dispose of the Indian 

claims problem with finality” and to “transfer from Congress to the Indian Claims 

Commission the responsibility for determining the merits of native American claims.”  

United States v. Dann, 470 U.S. 39, 45 (1985).  The ICCA gave the Commission 
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“sweeping” authority to consider “all possible accrued claims” against the United 

States.  Navajo Tribe, 809 F.2d at 1465; see ICCA § 2, 60 Stat. 1050.  The ICCA’s 

jurisdiction over all Indian claims against the United States was thus broad and 

exclusive.  Navajo Tribe, 809 F.2d at 1464-70; Oglala Sioux Tribe of Pine Ridge Indian 

Reservation v. United States (Oglala Sioux I), 650 F.2d 140, 142-43 (8th Cir. 1981). 

Congress also included a strict statute of limitations under which any pre-

August 13, 1946 claims against the United States not brought before August 13, 1951, 

would be forever relinquished.  Section 12 of the ICCA provided that: “[N]o claim 

existing before such date but not presented within such period may thereafter be 

submitted to any court or administrative agency for consideration, nor will such claim 

thereafter be entertained by the Congress.”  60 Stat. 1052; Navajo Tribe, 809 F.2d at 

1465.   

Furthermore, under ICCA § 22, payment of a claim under the ICCA bars suit 

against the United States for any claims “touching on any of the matters” presented 

before the Commission.  “[P]ayment of any claim, after a determination under the 

Act, shall be a full discharge of the United States of all claims and demands touching 

any of the matters involved in the controversy.”  ICCA § 22(a), 60 Stat. 1055. 

B. In 1848, the United States first acquired an interest to the 
contested lands, and in 1860, the United States conveyed them 
absolutely to the Baca heirs. 

In 1848, the United States acquired the territory of New Mexico from Mexico.  

Treaty of Guadalupe Hidalgo, July 4, 1848, 9 Stat. 922.  In the Treaty of Guadalupe 
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Hidalgo, the United States agreed to respect pre-existing property rights within the 

territory.  Congress established the office of Surveyor-General for New Mexico and 

ordered him “to ascertain the origin, nature, character, and extent of all claims to 

lands under the laws, usages, and customs of Spain and Mexico” and to make a full 

report on the validity of the various claims.  10 Stat. 308, 309 (July 22, 1854).  

Congress also required a report “in regard to all pueblos existing in the Territory, 

showing the extent and locality of each, stating the number of inhabitants in the said 

pueblos, respectively, and the nature of their titles to the land.”  Id.  The report “shall 

be laid before Congress for such action thereon as may be deemed just and proper, 

with a view to confirm bona fide grants, and give full effect to the treaty.”  Id.   

1. In 1858, Congress confirmed Jemez Pueblo’s claim to certain 
lands, none of which is at issue here. 

In 1858, Congress passed an act confirming certain land claims made by certain 

pueblos, including Jemez Pueblo.  11 Stat. 374 (Dec. 22, 1858).  The Surveyor-

General had reported favorably upon these claims.  Id.  By doing so, the United States 

relinquished “all title and claim of the United States to any of said lands.”  Id.  The 

lands held by various pueblos were later clarified and defined by the procedures laid 

out in the Pueblo Lands Act of 1924.  See, e.g., Mountain States Tel. & Tel. Co. v. Pueblo of 

Santa Ana, 472 U.S. 237, 246 (1985).  It is undisputed that the lands at issue in this 

case are not among those confirmed to Jemez Pueblo by the 1858 Act or the Pueblo 

Lands Act of 1924.   
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2. In 1860, the United States conveyed the lands at issue in this case, 
absolutely and without reservation, to the Baca heirs to fulfill its 
obligations under the Treaty of Guadalupe Hidalgo. 

The Surveyor-General reported to Congress that two different groups had valid 

but conflicting claims to a large tract of land in the vicinity of Las Vegas, New 

Mexico—the heirs of Luis Maria Baca and the inhabitants of Las Vegas.  Shaw v. 

Kellogg, 170 U.S. 312 (1898); Maese v. Hermann, 183 U.S. 572, 578 (1902); Lane v. Watts, 

234 U.S. 525, 526-27 (1914).  Congress settled this conflict by allowing the inhabitants 

of Las Vegas to retain title over the contested land and passing a statute authorizing 

the Baca heirs “to select instead of the land claimed by them, an equal quantity of 

vacant land, not mineral, in the Territory of New Mexico, to be located by them in 

square bodies, not exceeding five in number.” 12 Stat. 71, 72 (June 21, 1860).  

Congress ordered the Surveyor-General “to make survey and location” of the selected 

lands.  Id.   

The Baca heirs selected the first of their parcels (known as Baca location No. 1 

or the Baca Ranch) in December 1860, and the Surveyor-General then reviewed and 

authorized that selection.  United States v. Redondo Development Co., 254 F. 656, 657 (8th 

Cir. 1918).  Those are the lands at issue here.  The Surveyor-General’s authorization 

established that the United States viewed these lands as “vacant” and unoccupied in 

1860.  Once the Surveyor-General authorized the transfer, the resulting title “is not 

subject to challenge, and it is a full, absolute, and unconditional title.”  Shaw, 170 U.S. 

at 343; see also Lane v. Watts, 235 U.S. 17, 22 (1914).  As explained infra at 25-32, such a 
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transfer would have extinguished any aboriginal title that may have existed at that 

time. 

C. Jemez Pueblo asserted its claims for aboriginal title before the ICC 
and received payment pursuant to the ICCA. 

On July 9, 1951, within the ICCA’s prescribed five-year period for filing claims, 

the Pueblos of Jemez, Zia, and Santa Ana (hereinafter, the Pueblos) filed a petition 

with the ICC.  SA55-76.  Before the Commission, the Pueblos alleged, among other 

things, that in 1848 they held aboriginal title to approximately 520,000 acres of lands 

located in Sandoval County, New Mexico.  SA85.  The Pueblos alleged that the 

United States had violated their aboriginal title because other persons were allowed to 

claim and possess those same lands.  SA74-75.  Before the ICC, the Pueblos claimed a 

large box-shaped area south of Baca Location No. 1.  SA103.  One of the Pueblos’ 

exhibits depicted Baca Location No. 1 and asserted some usage of the southernmost 

portions of it, but the Pueblos did not try to prove that they had exercised the 

exclusive use and control over Baca Location No. 1 necessary to establish aboriginal 

title over that tract of land.  See SA105; SA100. 

The Commission initially found that the Pueblos had failed to establish any 

aboriginal title to any of the lands.  Pueblo de Zia, et al v. United States (Zia I), 11 Ind. Cl. 

Comm. 131 (1962) (SA78-93).  The Commission first addressed those lands that the 

Surveyor-General and the United States had found were subject to Spanish or 

Mexican grants prior to the Treaty of Guadalupe Hidalgo.  SA85.  The Commission 
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found that as those grants were “all held valid and patented by the United States, they 

were private property as of the time of the Treaty of Guadalupe Hidalgo.  Therefore, 

[the Pueblos’] claim of aboriginal title to these areas must be rejected.”  SA88.  With 

respect to those lands that had entered the public domain, the Commission ruled that 

“the evidence offered is so vague and indefinite that a finding of aboriginal title in the 

[Pueblos] to any of the claimed area would have to be based on mere conjecture.”  

SA93.  The Commission explained that much of the evidence spoke to the period 

from 1200 A.D. to 1700 A.D., and most of the evidence failed to address how much 

land was still exclusively used and occupied by the Pueblos after the warfare, 

epidemics, substantial population decreases, and Spanish land policies of the late 

1600s to the crucial date of 1848.  SA91-92.  The Commission found that the 

evidence did not establish “the extent of [the Pueblos’] exclusive use and occupancy 

of the claimed area as of the critical date.”  SA92. 

On appeal, the Pueblos “concede[d] the correctness of the Commission’s 

determination that they had no aboriginal claim to the Spanish grants which encroach 

on the claimed area.”  Pueblo de Zia v. United States (Zia II), 165 Ct. Cl. 501, 503 (1964).  

Nonetheless, the Pueblos contended that they had established that they had, at one 

time, held aboriginal title to the 298,634 acres that had entered the public domain.  

The Court of Claims agreed, finding that the Pueblos had established aboriginal title 

to those lands.  Id. at 508-09.  The Court of Claims acknowledged that “the outermost 

boundary of exclusive occupation and usage was not established” but that the Pueblos 
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had managed to establish that they owned the claimed lands.  See id. at 507.  The 

Court of Claims remanded the case to the Commission.   

On remand, the Pueblos argued that the United States had extinguished their 

aboriginal title by including some of the lands within the Jemez National Forest 

Reserve and by including the remaining lands within the boundaries of Grazing 

District No. 2 under the Taylor Grazing Act.  See Pueblo de Zia v. United States (Zia III), 

19 Ind. Cl. Comm. 56, 68 (1968) (summarizing the Pueblos’ arguments), available at 

http://digital.library.okstate.edu/icc/v19/v19toc.html.  The Commission ultimately 

agreed that the United States had extinguished aboriginal title through those actions.  

Id. at 74-76.  Additionally, the Commission found that the United States had 

previously extinguished title to many thousands of acres of land when it patented 

those lands to private parties under the homestead acts.  Id. at 77.  On appeal, Jemez 

Pueblo conceded, and the Court of Claims upheld, those conclusions.  See Zia IV, 474 

F.2d at 641-42 n.4. 

The parties entered into a settlement, and the Commission entered a final 

judgment of $749,083.75 in favor of the Pueblos on January 10, 1974.  SA94-99.  In 

return, the Pueblos agreed that the “final judgment shall finally dispose of all rights, 

claims or demands which plaintiffs have asserted or could have asserted with respect 

to the subject matter of such case.”  SA95.  Congress later declared the plan for the 

distribution of funds to the Pueblos valid and effective.  See Pub. L. No. 96-194, 94 

Stat. 61 (Feb. 21, 1980). 
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D. In 2000, Congress authorized the purchase of the Baca Ranch and 
its transformation into the National Preserve. 

On July 25, 2000, President Clinton signed the Preservation Act, establishing 

the National Preserve.  16 U.S.C. §§ 698v-698v-10.  The Preservation Act authorized 

the Secretary of Agriculture (Secretary) to purchase the 94,761-acre Baca Ranch “to 

protect and preserve [its] scientific, scenic, geologic, watershed, fish, wildlife, historic, 

cultural, and recreational values . . .  and to provide for multiple use and sustained 

yield” of its renewable resources.  Id. §§ 698v-2, -3.   

In the Preservation Act, Congress found that “the land comprising the Baca 

ranch was originally granted to the heirs of Don Luis Maria Cabeza de Baca in 1860,” 

and that the land had been used for generations for “domesticated livestock 

production and timber supply.”  Id. § 698v.  Congress praised “the careful husbandry 

of the Baca ranch by the current owners.”  Id. § 698v(4)-(5).  Congress explained that 

the Baca ranch’s “natural beauty and abundant resources, and its proximity to large 

municipal populations, could provide numerous recreational opportunities” and “the 

Baca ranch can be protected for current and future generations by continued 

operation as a working ranch . . . .”  Id. § 698v(6), (8).   

Congress also recognized that “certain features on the Baca ranch have 

historical and religious significance to Native Americans” and Congress explained that 

those features “can be preserved and protected through Federal acquisition of the 

property.”  Id. § 698v(10).  Nothing in the legislation’s text suggests that Jemez Pueblo 
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holds aboriginal title to these lands.  Notably, the legislative history shows that Jemez 

Pueblo endorsed the creation of the National Preserve.  In testimony before the 

Senate subcommittee on forests and public land management, then-Governor of 

Jemez Pueblo Raymond Gachupin stated that: “we strongly support the proposed 

acquisition of the Valles Caldera by the USDA Forest Service and we strongly support 

the concept of multiple-use.”  2000 WL 276442.  Although he recommended several 

changes to the statute, he did not mention any alleged aboriginal title. 

E. District Court Order 

Jemez Pueblo filed its Complaint on July 20, 2012, and the United States 

moved to dismiss under Federal Rule of Civil Procedure 12(b)(1) and 12(b)(6).  The 

district court dismissed Jemez Pueblo’s suit for lack of jurisdiction pursuant to Rule 

12(b)(1).  A50.  The court found that sovereign immunity barred Jemez Pueblo’s suit 

because the “ICCA provided the exclusive remedy for pre-1946 Indian tribal land 

claims against the United States.”  A45 (collecting cases).  “[I]f a tribe failed to bring a 

timely claim under the ICCA, it lost its opportunity to litigate its dispute with the 

United States.”  A45.  As the district court explained, under this Court’s precedent in 

Navajo Tribe, if Jemez Pueblo had a claim based on aboriginal title to the lands of the 

National Preserve, then any claims regarding those lands must have accrued prior to 

1946.  A46-47.  “The fact that the Defendant acquired the subject property in 2000 

does not alter the result.  Courts have uniformly held that a tribe cannot obtain review 

Appellate Case: 13-2181     Document: 01019280803     Date Filed: 07/17/2014     Page: 28     



15 

of a historical land claim otherwise barred by the ICCA by challenging present-day 

actions involving the land.”  A48 (collecting cases). 

SUMMARY OF ARGUMENT 

The district court correctly granted the United States’ Rule 12(b)(1) motion to 

dismiss for lack of jurisdiction, as required by this Court’s precedent in Navajo Tribe of 

Indians v. New Mexico, 809 F.2d 1455, 1470 (10th Cir. 1987).  ICCA §§ 12 and 22 

divested the district court of jurisdiction.  First, Jemez Pueblo’s claim against the 

United States is barred by ICCA § 12, which “bars . . . claims involving title . . . that 

accrued before 1946 and were not brought by August 13, 1951.”  Oglala Sioux Tribe of 

Pine Ridge v. U.S. Army Corps (Oglala Sioux II), 570 F.3d 327, 331-32 (D.C. Cir. 2009) 

(collecting cases).  Jemez Pueblo’s claim accrued no later than 1860, when the United 

States unconditionally transferred these lands to the Baca heirs. 

Second and independently, Jemez Pueblo’s claim is precluded because Jemez 

Pueblo already litigated its claim to aboriginal title before the ICC and submitted 

evidence in support of its claim that relied on the alleged, past usage of some of the 

lands at issue here.  SA105; SA100.  The United States made payment on Jemez 

Pueblo’s claim to aboriginal title, and that payment operates as “a full discharge of the 

United States of all claims and demands touching any of the matters involved in the 

controversy.”  ICCA § 22(a), 60 Stat. 1055 (emphases added).  

Finally, in the alternative, even if the district court had jurisdiction, Jemez 

Pueblo’s suit fails to state a claim as a matter of law.  When Congress passed the 
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Preservation Act to govern the National Preserve, that action extinguished any 

remaining aboriginal title to the land (if any such right had existed).  Congress has 

plenary authority over unrecognized aboriginal title, and the designation of land as a 

forest reserve or unit of the National Park Service extinguishes any aboriginal title.  

Furthermore, Jemez Pueblo does not carry its burden of alleging specific facts 

supporting continuing aboriginal title during the 140 years the lands were held by the 

Baca heirs and their successors-in-interest.   

STANDARD OF REVIEW 

The district court dismissed this case for lack of jurisdiction under Rule 

12(b)(1).  This Court reviews the legal issues de novo and reviews the findings of 

jurisdictional facts for clear error.  See, e.g., Butler v. Kempthorne, 532 F.3d 1108, 

1110 (10th Cir. 2008).  “Because the jurisdiction of federal courts is limited, there is a 

presumption against our jurisdiction, and the party invoking federal jurisdiction bears 

the burden of proof.”  Merida Delgado v. Gonzales, 428 F.3d 916, 919 (10th Cir. 2005).   

ARGUMENT 

I. The district court correctly dismissed this case under Rule 12(b)(1) 
because the jurisdictional issues are distinct from the merits. 

As a threshold procedural matter, the district court correctly dismissed Jemez 

Pueblo’s claim to quiet title as jurisdictionally barred by the ICCA on a Rule 12(b) 

motion, just as this Court previously affirmed the dismissal of a suit to quiet title as 

jurisdictionally barred by the ICCA on a Rule 12(b) motion in Navajo Tribe, 809 F.2d 
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at 1459 n.9 & 1462.  Jemez Pueblo’s argument (Br. at 18-24) that the district court 

could not dismiss at this stage improperly conflates the merits with the jurisdictional 

issues and ignores Navajo Tribe. 

Whether the jurisdictional question is intertwined with the merits turns on 

whether resolution of the jurisdictional question requires resolution of an aspect of 

the substantive claim.  Paper, Allied-Indus., Chem. & Energy Workers Intern. Union v. Cont’l 

Carbon Co., 428 F.3d 1285, 1292 (10th Cir. 2005).  The jurisdictional issues here arise 

under ICCA §§ 12 and 22.  With respect to ICCA § 12, the court must answer 

whether Jemez Pueblo’s claim existed prior to 1946, which in turn depends on 

whether “the pre-1946 actions of the Government . . . were inconsistent with its 

alleged title.”  Navajo Tribe, 809 F.2d at 1470.  With respect to ICCA § 22, the court 

must consider whether Jemez Pueblo’s claims in this case “touch[] any of the matters 

involved in the controversy” in the ICC litigation.  60 Stat. 1055.   

In contrast, for Jemez Pueblo to prevail on the merits, it must successfully 

establish that it holds continuing aboriginal title to the lands of the National Preserve.  

The tribe has “the burden of proving ‘actual, exclusive, and continuous use and 

occupancy for a long time’ of the claimed area,” until at least the United States’ re-

acquisition of the lands in 2000.  Eyak, 688 F.3d at 622 (quoting Sac & Fox Tribe, 383 

F.2d at 998).  Jemez Pueblo would also need to establish that it “exercise[d] full 

dominion and control over the area.” See id. at 623; see also Strong, 518 F.2d at 560-62.   
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The merits of Jemez Pueblo’s claim to aboriginal title are not intertwined with 

the jurisdictional questions posed by the ICCA in a way that forecloses resolving the 

Rule 12(b)(1) motion.  With respect to ICCA § 12, the Court can determine whether a 

claim accrued as a result of the United States’ conveyance of the lands to the Baca 

heirs without resolving the merits of Jemez Pueblo’s claim that they have exercised 

full dominion over the area.  See, e.g., Navajo Tribe, 809 F.2d at 1459 n.9 & 1462.  With 

respect to ICCA § 22, there is no overlap between the substantive issue of whether 

Jemez Pueblo holds continuing aboriginal title and whether Jemez Pueblo’s claims of 

aboriginal title before the ICC touched on its current claim.  Cf. Davis ex rel. Davis v. 

United States, 343 F.3d 1282, 1296 (10th Cir. 2003) (noting that exhaustion of 

administrative remedies is not an aspect of the substantive claim).  Moreover, the facts 

relevant to the jurisdictional inquiries—including the actions by the Surveyor-General 

of New Mexico, grants made in the New Mexico territory, and facts attending those 

grants—are all “matters of which the court must take judicial notice.”  Maese v. 

Hermann, 17 App. D.C. 52, 60 (D.C. Cir. 1900).   

Accordingly, the case could be dismissed under Rule 12(b)(1), and as 

demonstrated below, the district court correctly found that Jemez Pueblo’s claim is 

time-barred by ICCA § 12. 

II. The ICCA divests the courts of jurisdiction over Jemez Pueblo’s claim. 

Sovereign immunity bars suit against the United States unless Congress waives 

the immunity.  Congress alone may waive sovereign immunity and that waiver has to 
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be “unequivocally expressed” in the statutory text.  See, e.g., United States v. Idaho, ex rel. 

Dir., Idaho Dep’t of Water Res., 508 U.S. 1, 6 (1993).  Legislation that waives sovereign 

immunity must be strictly construed in favor of the sovereign, including the terms and 

conditions placed on those waivers.  See, e.g., United States v. Nordic Vill., Inc., 503 U.S. 

30, 34 (1992).   

The ICCA operates as a jurisdictional bar to this action for two reasons.  First, 

ICCA § 12 imposes a jurisdictional statute of limitations on Jemez Pueblo’s claim 

because it existed prior to 1946.  See Navajo Tribe, 809 F.2d at 1470 (“When waiver 

legislation contains a statute of limitations, the limitations provision constitutes a 

condition on the waiver of sovereign immunity.”) (quoting Block v. North Dakota ex rel. 

Bd. of University & School Lands, 461 U.S. 273, 287 (1983) (interpreting QTA’s statute 

of limitations)).  Second, ICCA § 22 dictates that the United States’ payment to Jemez 

Pueblo for the extinguishment of its aboriginal title pursuant to an award of the ICC 

fully discharged the federal government of all demands touching on any and all claims 

that could have been raised, including this claim for aboriginal title.  See United States v. 

Dann, 470 U.S. 39, 45-46 (1985).  We address each in turn.   

“The ‘chief purpose of the [ICCA was] to dispose of the Indian claims problem 

with finality.’” Id. at 45 (quoting H.R. Rep. No. 1466, 79th Cong., 1st Sess., 10 (1945)).  

Allowing Jemez Pueblo’s suit to proceed at this late date, after Jemez Pueblo already 

litigated its claim to aboriginal title before the ICC, would be fundamentally 

inconsistent with that congressional purpose.   
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A. ICCA § 12 bars Jemez Pueblo’s claim to aboriginal title because 
that claim existed prior to 1946.  

Congress established a strict statute of limitations for any claims that could be 

presented to and compensated by the ICC, clearly stating that any claims that were 

not presented would be forever barred.  ICCA § 12 states that the Commission “shall 

receive claims for a period of five years after the date of the approval of this Act 

[August 13, 1946] and no claim existing before such date but not presented within such 

period may thereafter be submitted to any court or administrative agency for 

consideration, nor will such claim thereafter be entertained by the Congress.”  ICCA 

§ 12, 60 Stat. at 1052 (emphases added).  Here, Jemez Pueblo’s claim to aboriginal title 

existed prior to 1946, and thus the ICCA forecloses any attempt to present this claim 

to this Court.  See, e.g., Navajo Tribe, 809 F.2d at 1464-70.  Given this clear statutory 

command and the comprehensive nature of the ICCA, courts have repeatedly 

recognized that Congress expressly deprived the district courts of jurisdiction over 

claims that could have been presented to the Commission.  See, e.g., id.; Paiute-Shoshone 

Indians of Bishop Cmty. of Bishop Colony, Cal. v. City of Los Angeles, 637 F.3d 993, 998 (9th 

Cir. 2011); Oglala Sioux II, 570 F.3d 327 (D.C. Cir. 2009); Te-Moak Bands v. United 

States, 18 Cl. Ct. 82, 88 (1989); Sokaogon Chippewa Community v. Wisconsin, 879 F.2d 300, 

302-03 (7th Cir. 1989).  In particular, the ICCA also precludes suits to quiet title.  See, 

e.g., Navajo Tribe, 809 F.2d at 1464-70; see also Oglala Sioux I, 650 F.2d at 142-43, cert. 

denied, 455 U.S. 907 (1982).  Thus, Jemez Pueblo is incorrect in arguing (Br. at 14-18) 
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that the district court should have addressed whether the QTA provided it with 

jurisdiction before considering whether the ICCA bars consideration of this claim.  See 

also infra at Part II.A.3. 

1. ICCA § 12 bars Jemez Pueblo’s claim of aboriginal title because it 
existed in 1946 and could have been litigated before the 
Commission, even assuming it was not extinguished.   

With the passage of the ICCA, Congress established a one-time, exclusive 

forum for the final resolution of all tribal claims against the United States that accrued 

prior to 1946.  ICCA § 2, 60 Stat. 1050; see, e.g., Navajo Tribe, 809 F.2d at 1460-61; 

Oglala Sioux I, 650 F.2d at 143.   The Commission’s wide-ranging and exclusive 

jurisdiction over “all possible” historic Indian claims included all claims based on 

aboriginal title that had accrued.  See, e.g., United States v. Pueblo of San Ildefonso, 513 F.2d 

1383, 1394 (Ct. Cl. 1975).  Congress extended the Commission’s jurisdiction to “all 

pending Indian claims of whatever nature, contractual and noncontractual, legal and 

nonlegal.”  Navajo Tribe, 809 F.2d at 1465 (quoting H.R. Rep. No. 1466, 79th Cong., 

1st Sess., 3 (1945)); H.R. Rep. No. 1466, 79th Cong., 1st Sess., 10 (1945) (“In order 

that the decisions reached under the proposed legislation shall have finality, it is 

essential that the jurisdiction to hear claims which is vested in the Commission be 

broad enough to include all possible claims.”).  Congress wished that “the jurisdiction 

of the Commission ought to be broad enough so that no tribe could come back to 

Congress ten years from now and say that it had a meritorious claim which the Claims 

Commission was not authorized to consider.”  Id. at 1465 (quotation omitted).   
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Under this Court’s binding holding in Navajo Tribe, the Commission’s expansive 

jurisdiction required that Jemez Pueblo present this claim against the United States, 

even if “its title was never extinguished” and the tribe “alleges present, valid title.”  

809 F.2d at 1463.  As this Court explained, Congress intentionally expanded the 

Commission’s jurisdiction to such claims while also deciding to limit the 

Commission’s remedial powers to the grant of monetary relief.  “This restriction as to 

remedy represents a fundamental policy choice made by Congress out of the sheer, 

pragmatic necessity that, although any and all accrued claims could be heard before the 

Commission, land title in 1946 could not be disturbed because of the sorry injustices 

suffered by native Americans.”  Id. at 1467.  “Those injustices would have to be 

recompensed through monetary awards.”  Id.  Tribes had the authority to “assert[] 

present title” before the Commission, but the tribes had to “accept just monetary 

compensation if the Commission found [the] claim to title valid.”  Id.  Thus, the 

ICCA also secured the titles of “non-Indians who held title derived from federal 

patents to land claimed by Indians” and “forced the Indian to accept a post factum 

sale.”  Id. (quoting Note, Indian Breach of Trust Suits: Partial Justice in the Court of the 

Conqueror, 33 Rutgers L. Rev. 502, 516-17 (1981)).   

Congress wanted to provide broad relief for all possible land claims while also 

ensuring that “non-Indians were assured of continued possession regardless of the 

outcome of the litigation.” Id. at 1467.  Congress found that some Indian lands had 

“been put into national parks or grazing districts or otherwise disposed of in such a 
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way that Indians [had] not received the payments that were due them.  The status of 

such lands is often seriously clouded because the Indian claim to these lands has never 

been finally adjudicated.”  H.R. Rep. No. 1466, 79 Cong., 1st Sess., 4 (1945).  

Congress passed the ICCA to allow payments due to Indian tribes but also to remove 

the clouds on the title held by the federal government which were “a serious 

hindrance to development.”  See id.  

Thus, in Navajo Tribe, this Court rejected most of the arguments presented by 

Jemez Pueblo and amici on appeal.  This Court explained that, if the United States had 

transferred allegedly tribal property to private parties, the ICCA required a tribe to 

pursue its claims even if the tribe believed that the transfer of property had not 

extinguished its title.  Compare Navajo Tribe, 809 F.2d at 1464-70, with Br. at 24-26.  

This Court also rejected the argument that the ICCA provided a recovery for only 

“takings” claims or that it was not an exclusive remedy for all claims.  Compare Navajo 

Tribe, 809 F.2d at 1466, with Br. at 26-29; AIO Amici Br. at 9-11.  After all, the ICCA 

provided jurisdiction over, inter alia, any “claims in law or equity arising under the . . . 

laws . . . of the United States,” as well as “all other claims in law or equity,” and all 

“claims arising from the taking by the United States, whether as a result of a treaty of 

cession or otherwise.”  ICCA § 2(1), (2), (4).  Regardless of whether Jemez Pueblo 

framed its action as one for quiet title, Navajo Tribe, 809 F.2d at 1467, a Fifth 

Amendment taking, Oglala Sioux I, 650 F.2d at 143, or mandamus, Oglala Sioux II, 570 
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F.3d 327, the ICCA required Jemez Pueblo to bring any claim of aboriginal title 

within five years of 1946, or be forever barred from raising it.   

In sum, as the district court explained, under Navajo Tribe, Jemez Pueblo’s claim 

existed in 1946, even assuming that the United States had not extinguished any 

aboriginal title.  A46-47.   

2. Jemez Pueblo’s claim accrued prior to 1946 because the United 
States acted inconsistently with its alleged aboriginal title no later 
than 1860. 

Any claim Jemez Pueblo might have had to the lands of the National Preserve 

(previously, the Baca Ranch) accrued long before August 13, 1946, and the Pueblo 

“cannot obtain review of a historical land claim otherwise barred by the Act by 

challenging present-day actions involving the land.”  Oglala Sioux II, 570 F.3d at 332.  

As explained supra at 9-10, the United States found these lands “vacant” in 1860 and 

transferred them, without condition, to the Baca heirs.  Under the precedent 

governing the Baca grants, those actions would have extinguished—or at the very 

least, put at issue—any aboriginal title that Jemez Pueblo could have held to these 

lands, such that Jemez Pueblo certainly had a claim at the time it occurred.  “The pre-

1946 actions of the Government in ostensibly returning the lands to the public 

domain and in issuing land patents to such land certainly should have alerted the 

Tribe to its responsibility to timely bring suit to settle the conflicting claims.”  Navajo 

Tribe, 809 F.2d at 1469.  The grant to the Baca heirs was at least as “blatantly 

inconsistent with [the tribe’s] title” as the grants this Court found triggered the 
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ICCA’s statute of limitations in Navajo Tribe, id. at 1470.  Jemez Pueblo “simply 

cannot pretend that the issuance of . . . land patents never occurred, so that no claim 

against the United States arose before it decided to bring” a claim in 2012.  Id. at 

1470-71.   

a. In 1860, the Surveyor-General found that these lands were 
“vacant,” in conflict with Jemez Pueblo’s claim that they 
“occupied” the lands at the time. 

The Surveyor-General’s conclusion in 1860 that these lands were “vacant” was 

sufficiently inconsistent with Jemez Pueblo’s claim to aboriginal title for a cause of 

action to accrue for the purposes of the ICCA.  The Surveyor-General authorized the 

transfer of these lands to the Baca heirs only upon a finding that the lands were 

“vacant.”  12 Stat. at 72.  As the Supreme Court has explained, the Baca heirs “were 

not at liberty to select lands already occupied by others.  The lands must be vacant.”  

Shaw, 170 U.S. at 332.  The Surveyor-General had “the primary duty of deciding 

whether the land selected was such as the grantees might select.”  Id. at 342; see also 

Lane v. Watts, 234 U.S. 535 (1914) (explaining that the Court must infer that the 

Surveyor-General made the necessary findings if the Surveyor-General authorized the 

transfer).  Congress gave this duty to the Surveyor-General as the Officer “most 

competent to examine and pass upon the question of the character of the lands” given 

his prior experience with the New Mexico territory.  Lane, 234 U.S. at 539.  Among 

other things, the Surveyor-General had already studied and reported to Congress on 
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the pueblos “showing the extent and locality of each . . . and the nature of their titles 

to the land.”  10 Stat. 309.   

The Surveyor-General’s conclusion that the lands were “vacant” is flatly 

inconsistent with Jemez Pueblo’s claim that it had “actual, exclusive, and continuous 

use and occupancy” of those lands.  See, e.g., Eyak, 688 F.3d at 622 (emphasis added); cf. 

Cosmos Exploration Co. v. Gray Eagle Oil Co., 112 F. 4, 15-16 (9th Cir. 1901) (interpreting 

similar language and explaining that if a miner is in actual possession and occupation 

of lands, those lands are not “vacant”).  In its Complaint, Jemez Pueblo essentially 

concedes that the Surveyor-General’s finding that the lands were “vacant” is 

fundamentally inconsistent with its current claim that it held aboriginal title to those 

lands at the time.  See A18 (Complt. ¶ 82: “The lands included in Baca Location No. 1 

were not ‘vacant,’ but were in fact exclusively possessed, used and occupied by Jemez 

Pueblo pursuant to the Pueblo’s aboriginal Indian title.”).  “Had a forum been 

available to it,” Jemez Pueblo could have sued the United States in 1860 for this 

alleged error in finding the land vacant and transferring lands that “may have 

belonged to” them.  Navajo Tribe, 809 F.2d at 1471.  Thus, any claim accrued in 1860 

and could have been pursued before the ICC after the passage of the ICCA. 

b. In 1860, the United States transferred these lands to the Baca 
heirs absolutely, without condition, causing any claim based on 
aboriginal title to accrue. 

Under the 1860 Act, the United States granted the lands to the Baca heirs 

without condition.  The statutory text and the precedent regarding the 1860 Act are 
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flatly inconsistent with the theory that the Baca grants were subject to outstanding 

aboriginal title or any other rights; in fact, the grant would have extinguished any 

aboriginal title (if any existed).  At a minimum, the grant was sufficiently inconsistent 

with any claim to aboriginal title for a claim to accrue for the purposes of the ICCA.   

As the Supreme Court has explained, once the Surveyor-General authorized 

the transfer to the Baca heirs, the resulting title “is not subject to challenge, and it is a 

full, absolute, and unconditional title.”  Shaw, 170 U.S. at 343.  Indeed, the Supreme 

Court has ruled that the Surveyor-General had no authority to condition the transfer 

of these lands to the Baca heirs, even if he had tried to do so.  See, e.g., id. at 337-38. 

327.  Rather, the Act required the Surveyor-General to authorize the transfer if the 

lands were vacant and non-mineral or forbid the transfer if the lands did not meet the 

statutory requirements.  Id. at 331, 338.  The Court explained that Congress did “not 

contemplate[] that the title should remain unsettled.”  Id. at 331.  “[I]t would be an 

insult to the good faith of Congress to suppose that it did not intend that the title, 

when it passed, should pass absolutely, and not contingently, upon subsequent 

discoveries.”  Id. at 332.   

Jemez Pueblo asserts (Br. at 24) that the “Baca grant was subject to pre-existing 

interests,” but the statutory language contains no such limitation, 12 Stat. at 72, and 

the Supreme Court has rejected that interpretation of the statute.  Lane v. Watts, 235 

U.S. 17, 22 (1914).  In Lane, the Supreme Court held that the Baca transfers could not 

be challenged by those who asserted that they had prior Mexican grants to the lands.  

Appellate Case: 13-2181     Document: 01019280803     Date Filed: 07/17/2014     Page: 41     



28 

Id.  The Surveyor-General had to grant the lands to the Baca heirs if they were 

“vacant land, not mineral” and the Surveyor-General had to make that decision based 

on the land claims that had previously been presented to him.  Id. at 21-22.  The 

Surveyor-General already had the “duty to separate from the public lands the pueblos 

or individual confirmed claims.”  Lane, 234 U.S. at 529.  To the extent claimants had 

not presented a claim to the lands to the Surveyor-General (and Jemez Pueblo does 

not claim it presented any claim to this land to him), the claimant could not later 

challenge the Baca grant or assert preexisting rights.  See Lane, 235 U.S. at 22.  Indeed, 

“there are grounds for the contention that the Act of 1860, making a grant to the 

Baca heirs, effected a repeal pro tanto” of any prior reservation of rights.  Id.; see also 

Maese v. Herman, 183 U.S. 572, 582 (1902) (explaining that, after Congress had 

confirmed grant to Las Vegas, it did not matter “what rights [the claimants] had 

before confirmation of the grant”); United States ex rel. Chunie v. Ringrose, 788 F.2d 638, 

646 (9th Cir. 1986) (finding that a tribe “claiming a right of occupancy based on 

aboriginal title, lost all rights in the land when they failed to present a claim to the 

commissioners,” and that private parties with confirmed land grants were “entitled to 

believe that adverse claims to their lands had been eliminated”).   

In the 1860 Act, Congress sought to provide the Baca heirs with the same 

rights to lands as they held before.  See United States v. Redondo Development Co., 254 F. 

656, 659 (8th Cir. 1918).  As Jemez Pueblo eventually conceded during the ICC 

litigation, Mexican land grants—such as those originally held by the Baca heirs in the 
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vicinity of Las Vegas—would not have been subject to any outstanding aboriginal 

title.  See Zia II, 165 Ct. Cl. at 503.  Jemez Pueblo does not (and cannot) point to 

anything in the text of the 1860 Act, its legislative history, or the history of its 

execution that suggests Congress meant to give the Baca heirs a title subject to 

aboriginal title when their prior title had been subject to none.   

Even if the United States’ transfer of these lands to the Baca heirs did not 

extinguish Jemez Pueblo’s aboriginal title, this transfer of the lands without any 

reservation to preserve aboriginal title would have caused a claim to accrue for the 

purposes of the ICCA because it cast a cloud over Jemez Pueblo’s claim to aboriginal 

title.  Thus, in Navajo Tribe, this Court recognized that “land patents issued to New 

Mexico and other defendants’ predecessors in interests, whether valid or not, were 

inconsistent with the Indians’ claim of title to these lands.”  809 F.2d at 1470-71.  If 

transfers under the homestead acts provided a tribe with a claim, then transfers under 

the Baca Act must have done so.  Jemez Pueblo does not (and cannot) point to any 

principled distinction between the Baca grants and the various patents made under the 

homesteading laws that this Court found conflicted with title in Navajo Tribe.   

Without mentioning any of the precedent governing the Baca grants, Jemez 

Pueblo and the amici contend that the Baca heirs received the Baca Ranch subject to 

unrecognized aboriginal title.  Br. at 7-8 (citing A17-18), 22-24, 26, AIO Amici Br. at 

12-13; NCAI Amici Br. at 14-15.  They ground this argument in two lines of 

precedent: (1) both the European nations and the United States have occasionally 
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granted private parties fee to land subject to aboriginal title, and (2) that 

“extinguishment [of aboriginal title] cannot be lightly implied.”  See United States v. 

Santa Fe Pac. R. Co., 314 U.S. 339, 354 (1941).  They also assert that aboriginal title can 

be extinguished only in a few, formulaic ways.  E.g., Br. at 26 (citing Santa Fe).  Thus, 

they conclude that the grant to the Baca heirs must have been subject to outstanding 

aboriginal title.  These arguments fail because they do not address the ample 

precedent interpreting the Baca grants discussed above, but they also fail on their own 

terms. 

First, in prior litigation between the parties, the Court of Claims ruled (and 

Jemez Pueblo conceded) that when the United States lawfully transferred all control 

and ownership of land in the public domain to a private party—such as 

homesteaders—it extinguished aboriginal title.  See, e.g., Zia IV, 474 F.2d at 641; see 

also Pueblo of San Ildefonso, 513 F.2d at 1391 (finding title extinguished on dates when 

“third persons entered lands conveyed to them under the public land laws”); 

Annotation, Proof & Extinguishment of Aboriginal Title to Indian Lands, 41 A.L.R. Fed. 

425 § 9[a] (1979) (“It has been indicated that the requisite intent to extinguish 

aboriginal title to lands may be demonstrated in a lawful conveyance of the lands by 

the Congress, such as by homestead or mining patent.”) (collecting cases and 

explaining Marsh v. Brooks, 55 U.S. 513 (1852)); United States v. Atlantic Richfield Co., 435 

F. Supp. 1009, 1020 n.45 (D. Alaska 1977) (“Congressionally authorized conveyance 

of lands from the public domain demonstrates the requisite intent to extinguish the 
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Indian right of exclusive use and occupancy to these lands.”).  Generally, even tribes 

pursuing ultimately unsuccessful arguments that aboriginal title had not been 

extinguished on federal lands have not contested that patenting the lands to private 

third-parties extinguished aboriginal title to the patented lands.  See, e.g., Temoak Band 

of W. Shoshone Indians v. United States, 593 F.2d 994, 996 (9th Cir. 1979).  

Second, the precedent cited by Jemez Pueblo does not support its arguments.  

For example, in Santa Fe (cited by Jemez Pueblo in Br. at 26), the Supreme Court 

explained that Congress’ power over extinguishment of unrecognized aboriginal title 

is “supreme.  The manner, method and time of such extinguishment raise political not 

justiciable issues.”  314 U.S. at 347.  “And whether it be done by treaty, by the sword, 

by purchase, by the exercise of complete dominion adverse to the right of occupancy, 

or otherwise, its justness is not open to inquiry in the courts.”  Id.  (emphasis added).  

The unconditional transfer of land to the Baca heirs in this case reflects the “exercise 

of complete dominion adverse to the right of occupancy” necessary to extinguish title.  

Moreover, in Santa Fe, the congressional statute authorizing the transfer of land 

contained express language indicating that the transfers were made subject to 

aboriginal title and ordering the United States to extinguish the aboriginal title “as 

rapidly as may be consistent with public policy and the welfare of the Indians, and 

only by their voluntary cession.”  Id. at 344.  No such language appears in the 1860 

Act authorizing the grants to the Baca heirs; given the requirement that the Baca heirs 

select “vacant” lands, no such requirement was necessary.  The presence of such 
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language in Santa Fe and the absence of such language in the 1860 Act suggest that 

Congress did not intend for the Baca grants to be subject to outstanding aboriginal 

title.  Cf. Burlington N. & Santa Fe Railway Co. v. White, 548 U.S. 53, 63 (2006) (“We 

normally presume that, where words differ as they differ here, ‘Congress acts 

intentionally and purposely in the disparate inclusion or exclusion.’ ”) (quoting Russello 

v. United States, 464 U.S. 16, 23 (1983)). 

c. Jemez Pueblo’s claim accrued before 1946 because the Baca 
heirs were occupying and using these lands as a result of the 
United States’ transfer of the lands to them. 

Even accepting arguendo Jemez Pueblo’s allegations regarding their ongoing use 

of these lands, Jemez Pueblo’s claim arising from aboriginal title accrued prior to 1946 

because the Baca heirs and their successors-in-interest were also using these lands.   

The use of the lands by the Baca heirs caused any claim based on aboriginal title to 

accrue because that third-party use was fundamentally inconsistent with the alleged 

right of occupancy provided by aboriginal title.  See, e.g., Shoshone Tribe of Indians v. 

United States, 299 U.S. 476, 496 (1937).  Describing the “right of occupancy” as 

preserved in a treaty, the Supreme Court explained that “the division of the right with 

strangers is an appropriation of the land pro tanto, in substance, if not in form.”  Id.  

The Baca heirs’ use of these lands from 1860 to 1946 would have extinguished any 

aboriginal title.  See United States v. Gemmill, 535 F.2d 1145, 1149 (9th Cir. 1976) (“This 

century-long course of conduct amply demonstrates that the [tribe’s] title has been 

extinguished.”).  After all, here Jemez Pueblo’s Complaint seeks a declaration that it 

Appellate Case: 13-2181     Document: 01019280803     Date Filed: 07/17/2014     Page: 46     



33 

“has the exclusive right to use, occupy and possess the lands.”  A19-20.  Sharing the 

lands with the Baca heirs is inconsistent with their asserted “exclusive” right.  At a 

minimum, it would have put Jemez Pueblo on notice that it had a claim against the 

United States. 

Jemez Pueblo also does not dispute that the Baca heirs and their successors-in-

interest used the Baca Ranch.  In the Preservation Act, Congress described “the 

careful husbandry of the Baca ranch by the current owners, including selective 

timbering, limited grazing and hunting, and the use of prescribed fire.”  16 U.S.C. 

§ 698v(5).  As one of Jemez Pueblo’s own Declarations attests, “the Baca heirs and 

other owners of the sheep and their employees . . . ran and herded sheep in the Valles 

Caldera.”  SA107.  In Marsh, the Supreme Court found that tribes “must be held to 

knowledge, and to consent, that [the private party] took and held, rightful possessions 

[sic], from the fact of his open and notorious actual occupancy.”  55 U.S. at 524.  As 

explained infra in Part III, the use of the lands by the Baca heirs and their successors-

in-interest also establishes that, as a matter of law, Jemez Pueblo cannot carry its 

burden of proving the exclusive use and occupancy necessary to establish aboriginal 

title.  But, even if that were not the case, the use of the lands by the Baca heirs 

between 1860 and 1946 surely caused Jemez Pueblo’s claim to accrue.   

Moreover, in one of Jemez Pueblo’s own Declarations, the Declarant admitted 

that the members of Jemez Pueblo who used these lands did so with the permission 

of the Baca heirs.  See SA108 (“According to the oral history . . . the Baca family heirs 
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permitted members of Jemez Pueblo to run sheep and horses in the rich grasslands of 

the Valles Caldera.”) (emphasis added).  The fact that the Baca heirs granted 

permission indicates that they thought they had the authority to exclude the members 

of Jemez Pueblo.  If Jemez Pueblo had truly held unextinguished aboriginal title, it 

would have held the right to exclude or limit the use of the Baca heirs—it would not 

have needed to seek their permission.  Cf. Stubbs v. United States, 620 F.2d 775, 779 

(10th Cir. 1980) (finding that plaintiff should have known of United States’ claim to 

property once he filed for a Forest Service special use permit). 

3. The QTA does not provide an exception to ICCA § 12’s bar on 
litigating stale claims, and in any event, a QTA suit would also be 
time-barred. 

Jemez Pueblo contends (Br. at 14-18) that the district court erred by finding 

that the ICCA barred its claim because the QTA allegedly creates a separate waiver of 

sovereign immunity.  That argument ignores § 12’s express bar on the presentation of 

claims that existed prior to 1946.  As explained above, ICCA § 12 provides that “no 

claim existing before such date but not presented within such period may thereafter 

be submitted to any court . . . .”  60 Stat. 1052; Navajo Tribe, 809 F.2d at 1465.  The 

plain text of the statute covers any claim that “exist[ed]” prior to 1946, and as 

explained above, Jemez Pueblo’s claim existed prior to that date.  Courts have 

uniformly recognized that the special and exclusive structure of the ICCA for dealing 

with the claims under its jurisdiction foreclosed plaintiffs from seeking relief through 

other avenues.  See, e.g., Six Nations Confederacy v. Andrus, 610 F.2d 996, 998 (D.C. Cir. 
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1979) (“Because Congress enacted a special and exclusive system for determination of 

claims under the [ICCA], appellant could not choose for itself another avenue of 

relief.”).  If § 12 did not apply to claims that could be presented to courts under other 

statutes, then its language barring the presentation of claims to court would be 

rendered meaningless surplusage.  Thus, Jemez Pueblo cannot merely allege a QTA 

suit, but it must also establish that the QTA provides an exception to § 12.  It does 

not (and cannot) point to any authority suggesting that such an exception exists.   

Nothing in the language or congressional history of the QTA suggests that 

Congress intended for tribes to be able to evade ICCA § 12’s bar on untimely suits by 

bringing QTA suits.  “While a later enacted statute . . . can sometimes operate to 

amend or even repeal an earlier statutory provision . . . , ‘repeals by implication are not 

favored’ and will not be presumed unless the ‘intention of the legislature to repeal [is] 

clear and manifest.’ ” Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 

662 (2007) (citing Watt v. Alaska, 451 U.S. 259, 267 (1981)).  Indeed, “a statute dealing 

with a narrow, precise, and specific subject”—such as the ICCA— “is not submerged 

by a later enacted statute covering a more generalized spectrum”—such as the QTA.  

Id. at 663 (internal quotation and citation omitted).  Nothing in the QTA or its 

legislative history indicates that Congress intended to reopen the federal courts to 

Indian claims accruing before August 13, 1946, and no repeal of the ICCA § 12’s 

time-bar should be implied.  See United States v. Mottaz, 476 U.S. 834, 850-51 (1986).  If 

anything, the QTA’s legislative history is unequivocal in expressing Congress’s desire 
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to bar stale land claims.  E.g., Block, 461 U.S. at 280-87 (describing QTA’s legislative 

history). 

Second, even assuming that ICCA § 12 would not bar this claim, the QTA’s 

12-year statute of limitations would also bar any claim because any claim accrued long 

before 2000, when the United States first asserted an interest in these lands 

inconsistent with the claimed rights of Jemez Pueblo.  Such a claim accrued no later 

than 1860, when the United States concluded that these lands were “vacant” and 

transferred them to the Baca heirs as described supra.  The QTA bars any action 

unless it is brought within twelve years of its accrual, and a QTA action accrues “on 

the date the plaintiff or his predecessor in interest knew or should have known of the 

claim of the United States.”  28 U.S.C. § 2409a(g); see also Rosette, Inc. v. United States, 

141 F.3d 1394, 1397 (10th Cir. 1998).  “[T]he claimed adverse interest in the title of 

the property merely must be substantial enough to create a cloud on title.”  Rio Grande 

Silvery Minnow v. Bureau of Reclamation, 599 F.3d 1165, 1176 (10th Cir. 2010); see also 

Vincent Murphy Chevrolet, 766 F.2d 449, 451-52 (10th Cir. 1985); George v. United States, 

672 F.3d 942, 946-47 (10th Cir. 2012). 

Here, the United States first obtained and asserted an interest in these lands 

with the Treaty of Guadalupe Hidalgo and the conclusion by the Surveyor-General 

and Congress that the lands were not subject to any outstanding claims.  The United 

States then exercised that interest, in a manner adverse to Jemez Pueblo’s alleged 

aboriginal title, by transferring the property absolutely and without condition to the 
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Baca heirs.  Even assuming that transfer did not extinguish aboriginal title, it would 

have placed a cloud on Jemez Pueblo’s alleged aboriginal title.  The transfer to the 

Baca heirs and the occupation of the lands by those heirs would have put Jemez 

Pueblo on notice of a cloud on its title that arose from the United States’ original 

assertion of a property right to these lands.  Although the QTA did not exist at that 

time, the QTA intentionally forecloses claims that accrued more than 12 years prior to 

its enactment.  See, e.g., Block, 461 U.S. at 286 n.23 (“The legislative history is clear that 

Congress intended to foreclose totally any suit on claims that accrued more than 

twelve years prior to the effective date of the QTA.”).   

Jemez Pueblo simply ignores (Br. at 17-18) the United States’ earlier actions on 

the theory that the United States reacquired these lands in 2000 and thus a new QTA 

claim accrued.  This argument must fail because the United States’ earlier actions were 

inconsistent with Jemez Pueblo’s claimed aboriginal title.  Moreover, the United 

States’ subsequent unconditional transfer of the lands to the Baca heirs did not 

“effectively remove[] the cloud on a plaintiff’s title and extinguish[] his obligation to 

file a quiet title action within 12 years.”  Spirit Lake Tribe v. North Dakota, 262 F.3d 

732, 739 (8th Cir. 2001).  Quite the opposite—the transfer of the lands to the Baca 

heirs, absolutely and without condition, placed a greater cloud on Jemez Pueblo’s claim 

of aboriginal title.  “[T]he QTA limitations period does not stop when government 

action simply compounds a pre-existing cloud on title.”  Id. at 744. 
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Under Jemez Pueblo’s theories, the ICCA’s and the QTA’s statutes of 

limitations would never foreclose claims grounded in aboriginal title, no matter how 

old.  This cannot be so.  As this Court explained in Vincent Murphy, the Court should 

not interpret statutes of limitations in manners that “could extend the limitations 

period indefinitely” because to do so would be contrary to Congress’ intent.  766 F.2d 

at 452. 

4. Recognizing that the ICCA was the exclusive forum and remedy 
for the historic land claim here does not mean that the ICCA 
extinguished all Indian rights. 

Throughout their Briefs, Jemez Pueblo (Br. at 26-53) and amici contend that the 

district court’s ruling (and implicitly Navajo Tribe) “effectively held that the ICCA was 

intended by Congress to extinguish all otherwise unextinguished Indian land, water, 

and treaty rights that were unasserted, unadjudicated or unquantified as of August 13, 

1946.”  Br. at 47-48, 30.4  Jemez Pueblo and amici then devote the majority of their 

Briefs to knocking down this alleged holding.  Their approach misconstrues the 

district court’s opinion, Navajo Tribe, and the United States’ position.  As a result, this 

approach (and the cited precedent) is unresponsive to the issue actually presented.   

As the United States explained in district court, the United States does not 

argue that the ICCA extinguished all Indian title that was not presented to the 

                                                 
4  Jemez Pueblo errs in conflating unrecognized aboriginal title with treaty rights 
or aboriginal title recognized by Congressional action.  These are different interests 
and are often treated distinctly under federal law.  See, e.g., Tee-Hit-Ton, 348 U.S. 272.  
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Commission by 1951, when the ICCA’s waiver of sovereign immunity expired.  

SA110-112.  Jemez Pueblo blurs the distinction between extinguishment of title with 

Congress’s decision to deprive Article III courts of jurisdiction to entertain historic 

land claims against the sovereign by enacting a time-limited waiver of sovereign 

immunity.  As this Court explained in Navajo Tribe, a finding that the ICCA’s time-bar 

forecloses suit is not “tantamount to a finding that the ICCA ‘extinguished by 

implication valid Indian title.’ ” 809 F.2d at 1469.  Rather, the ICCA’s statute of 

limitations means that Jemez Pueblo cannot present its claim in court—it does not 

resolve the underlying merits of the title issue.  Id. at 1460.  “By sleeping on its claim, 

the Tribe simply lost its forum.”  Id. at 1470.   

Second, the district court’s opinion and Navajo Tribe support the proposition 

that the ICCA’s time-bar applies only when the United States first took actions (or 

inactions) “inconsistent” with the alleged Indian rights prior to 1946.  See 809 F.2d at 

1470.  Here, the United States’ unconditional grant of the lands at issue to the Baca 

heirs was inconsistent with Jemez Pueblo’s alleged rights, whether or not the United 

States’ actions validly or legally extinguished aboriginal title.  See id. at 1469.  Jemez 

Pueblo argues that “it retained an unbroken ‘aboriginal interest’ in its ancestral lands” 

despite the Baca grant of 1860.  See Oglala Sioux II, 570 F.3d at 332 n.4.  As such, the 

claim “depends upon [the Court’s] resolution of a dispute arising in [1860],” growing 

out of an action taken by the federal government, and “is barred by the [ICCA].”  Id.   
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Crucially, Jemez Pueblo and amici do not (and cannot) point to any case where 

a court has held that the United States’ conveyance of lands to private parties prior to 

1946 did not cause a tribe’s claims to the lands (whether grounded in unrecognized 

aboriginal title or otherwise) to accrue under the ICCA.  Instead, Jemez Pueblo and 

amici rely on a number of inapposite cases.  Many of the cases are against parties other 

than the United States.  The ICCA provided a forum to hear only “claims against the 

United States,” ICCA § 2, and ICCA § 12 bars only claims against the federal 

government or where the United States is a necessary party.  In contrast, many of the 

cases cited by Jemez Pueblo involve claims against states or private parties, so the 

ICCA could not apply.  See, e.g., Br. at 32, 42-44 (discussing violations of Non-

Intercourse Act and Oneida cases involving New York’s and private parties’ actions), 

37-38 (discussing Mille Lacs case against state, counties, and landowners).  Similarly, 

water rights adjudications involve disputes between tribes and numerous other state 

and private parties, and consequently water rights were generally not cognizable 

before the ICC in the same manner as historic land claims.  The cited precedent does 

not involve tribes bringing claims against the United States for alleged infringement of 

their water rights, and thus ICCA § 12 could not be triggered.  In other cases, the 

courts eventually ruled in favor of the United States on alternative grounds and thus 

did not need to resolve this issue.  See, e.g., Br. at 36-37 (Spirit Lake cases decided 

based on the QTA time-bar).  Moreover, Jemez Pueblo cannot point to any pre-1946 
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action taken by the United States in any of those cases which was as flatly inconsistent 

with the alleged rights as the transfer of the Baca Ranch to the Baca heirs here.     

B. ICCA § 22 also bars Jemez Pueblo’s suit because the United States 
already paid compensation to Jemez Pueblo for its claim of 
aboriginal title litigated before the ICC. 

ICCA § 22 independently bars this suit because the United States already paid 

compensation to Jemez Pueblo for the alleged taking of its aboriginal title pursuant to 

an ICC award.  See supra at 10-13.5  “[P]ayment of any claim after a determination 

under the Act shall be a full discharge of the United States of all claims and demands 

touching any of the matters involved in the controversy.”  ICCA § 22, 60 Stat. 1055 (emphases 

added).  Thus, § 22 forecloses claims that were not litigated but could have been 

litigated.  W. Shoshone Nat’l Council v. Molini, 951 F.2d 200, 203 (9th Cir. 1991) (barring 

claims of aboriginal and treaty reserved hunting and fishing rights); Dann, 873 F.2d at 

1200.  It is undisputed that the United States made payment to Jemez Pueblo after a 

determination under the ICCA based on a claim of aboriginal title.  Additionally, 

Jemez Pueblo agreed to the “Joint Motion for the Entry of Final Judgment”—the 

basis of the ICC’s entry of final judgment—acknowledging that the final judgment of 

the ICC disposed of “all rights, claims or demands which plaintiffs have asserted or 

                                                 
5  Unlike taking of land in which a tribe holds recognized title, which implicates 
the constitutional guaranty of just compensation, see, e.g., United States v. Shoshone Tribe, 
304 U.S. 111, 115-16 (1938), the United States may extinguish aboriginal Indian title 
without incurring any obligation under the Constitution to pay compensation.  See Tee-
Hit-Ton, 348 U.S. at 279-85.  Accordingly, Jemez Pueblo’s claim for compensation was 
wholly dependent upon the broad provisions of the ICCA. 

Appellate Case: 13-2181     Document: 01019280803     Date Filed: 07/17/2014     Page: 55     



42 

could have asserted with respect to the subject matter of such case.”  See SA95 (emphases 

added).   

Jemez Pueblo’s current claim of aboriginal title to the National Preserve (at that 

time, the Baca Ranch or Baca Location No. 1) “touch[ed]” on its aboriginal title 

litigated before the ICC and could have been asserted then.  Before the ICC, the 

Pueblos of Jemez, Zia, and Santa Ana (the Pueblos) “alleged aboriginal title, based on 

exclusive use and occupancy, of 520,000 acres.”  Zia I, SA85.  The Court of Claims 

eventually “ruled that as a matter of law the pueblos had established aboriginal title to 

[] 298,634 acres.”  Zia IV, 474 F.2d 639.  Jemez Pueblo cannot now try to establish 

aboriginal title to the additional 94,761 acres of Baca Location No. 1 and thus re-

litigate the boundaries of its aboriginal title. 

First, before the ICC, the Pueblos claimed a large box-shaped area south of 

Baca Location No. 1.  SA103.  The Pueblos’ exhibit depicted “Baca Location # 1,” 

labeled it “cattle & horse grazing,” identified two shrines within its southern bounds, 

and drew the Zia Pueblo’s (not Jemez’s) hunting area as reaching into Baca Location 

# 1’s southernmost portion.  SA105.  The Pueblos’ alleged use of the southernmost 

bounds of the Baca Ranch helped establish their ownership of the lands that they did 

claim, so any claim to the Baca Ranch “touch[ed] any of the matters involved in the 

controversy.”  ICCA § 22, 60 Stat. 1055; see Havasupai Tribe v. United States, 752 F. 

Supp. 1471, 1481 (D. Ariz. 1990) (“conclud[ing] that the plaintiffs’ current right to 

access claim ‘touches’ a matter involved in the prior case before [the ICC] because the 
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Canyon Mine site is within the area of land that was in controversy”), aff’d 943 F.2d 

32, 34 (9th Cir. 1991).  “The boundary dispute presently before this Court is exactly 

the type of claim Congress intended the Commission to hear” and “Plaintiff was not 

unaware of this boundary dispute during the pendency” of its ICC case.  White 

Mountain Apache Tribe v. Clark, 604 F. Supp. 185, 187-89 (D. Ariz. 1984) (concluding 

that tribe could not litigate boundary dispute that affected 14,000 acres of national 

forests even on theory that this particular tract had not previously been taken), aff’d 

sub nom White Mountain Apache Tribe v. Hodel, 784 F.2d 921 (9th Cir.), cert. denied, 479 

U.S. 1006 (1986). 

Second, the ICC focused on the precise boundaries and limits of the Pueblos’ 

aboriginal title, and the failure of Jemez Pueblo to provide sufficient evidence before 

the ICC to establish those precise borders is not a reason to allow it to re-litigate the 

issue here.  The ICC initially rejected the Pueblos’ entire claim because the Pueblos 

made no attempt “to pinpoint the extent of [their] exclusive use and occupancy of the 

claimed area as of the critical date” and “the evidence offered is so vague and 

indefinite” that a finding in their favor “would have to be based on mere conjecture.”  

SA92-93.  Indeed, as Jemez Pueblo conceded below, they presented exhibits to the 

ICC that did not indicate any northern boundary on their aboriginal territory.  See 

SA105; SA100.  The Court of Claims reversed and found that “as a matter of law the 

Pueblos had established aboriginal title to [] 298,634 acres.”  Zia IV, 474 F.2d at 641.  

The Court of Claims found that “it is true that the outermost boundary of exclusive 
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occupation and usage was not established” but that the Pueblos had managed to 

establish “occupancy and usage of at least the claimed area.”  Zia II, 165 Ct. Cl. at 507.   

Thus, the extent of Jemez Pueblo’s aboriginal title was squarely at issue during 

the ICC litigation, and the Pueblos made the conscious decision (given the limitations 

on their evidence) not to assert claims to every possible area they allegedly had used 

historically.  Jemez Pueblo cannot now contend that the insufficiency of its evidence 

before the ICC is a reason to allow it a second opportunity to try to establish a 

broader claim of aboriginal title, seeking an expansion of its earlier award.  Cf. Ruf v. 

United States, 87 Ct. Cl. 248 (1938) (rejecting argument that plaintiff presented “new 

issue” and explaining that “the new issue relied upon by plaintiff to sustain the 

present suit is in reality the sufficiency of his evidence, . . . .  The matter presented by 

the present suit is therefore merely a failure of proof upon one point in the first 

case.”). 

Third, under Jemez Pueblo’s theory before the ICC and under the ICC’s 

eventual rulings, the United States extinguished any claim of aboriginal title to Baca 

Location No. 1 in 1860, supra at 25-34, and thus Jemez Pueblo could have included 

this land within the other claims that it pursued before the ICC.  In their petition to 

the ICC, the Pueblos alleged that the United States had violated their aboriginal title 

because “other persons were allowed and permitted to claim and possess the same 

[520,000 acres], and a large portion of said lands were actually patented by the United 

States in said other claimants.”  SA74-75.  The ICC eventually “found that a scattering 
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of 114 homesteads deprived the pueblos of aboriginal lands.”  Zia IV, 474 F.2d at 

641.  Jemez Pueblo conceded that the federal transfer of property to private parties 

extinguished title before the ICC.  See, e.g., Zia IV 474 F.2d at 641 n.4 (“The parties 

agreed . . . that 16,811.74 acres were taken during 1920 by various homestead or 

preemption entries.”).  

Jemez Pueblo cannot argue (as it did below) that its claims before the ICC were 

limited to its claims for an alleged Spanish Grant—the “Ojo del Espiritu Santo 

Grant” based on its original petition.  The ICC specifically allowed Jemez Pueblo to 

amend its petition to add Count IV “based on aboriginal title to a larger tract” and 

overruled the United States’ objection that the amendment was untimely.  SA79-80, 

SA84-85.  Moreover, as the ICC expressly rejected Jemez Pueblo’s arguments based 

on Spanish land grants, the Pueblos’ ultimate success turned entirely on their claims to 

aboriginal title in Count IV.  SA80-93; Zia II, 165 Ct. Cl. at 503 n.2.  

ICCA § 22 has a broader preclusive effect than typical claim preclusion, but 

even under typical claim preclusion, Jemez Pueblo’s claims would be barred.  See, e.g., 

White Mountain Apache, 784 F.2d at 925-26; see also Hatch v. Boulder Town Council, 471 

F.3d 1142, 1148-54 (10th Cir. 2006) (describing federal law of claim preclusion).  The 

parties are identical, the ICC and Court of Claims issued a final judgment on the 

merits of Jemez Pueblo’s aboriginal title and its extinguishment, and under the 

transactional test this claim is identical to the prior action.  See Hatch, 471 F.3d at 

1148-54.  Jemez Pueblo’s claim is precluded “because it is essentially identical to the 
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claim plaintiffs previously litigated” before the ICC and “because it involves 

allegations that could have and should have been made in the previous action.”  Id. at 

1153. 

Finally, in 1973, Jemez Pueblo’s Council unanimously adopted a resolution to 

enter into a settlement authorizing final judgment before the ICC for the amount of 

$749,083.75.  SA99.  The Joint Motion for Entry of Final Judgment stipulated that 

Jemez Pueblo “shall be barred from asserting” “all rights, claims or demands which 

plaintiffs have asserted or could have asserted with respect to the subject matter of 

such case.”  SA95.  Jemez Pueblo’s claim to aboriginal title to Baca Location No. 1 is 

a claim that it “could have asserted” during the ICC litigation.  The subject matter of 

the ICC litigation expressly included the Pueblos’ “aboriginal title.”  Zia IV, 474 F.2d 

at 641.  Thus, it is irrelevant that Jemez Pueblo did not try to prove that its aboriginal 

title extended to the lands of the Baca Ranch before the ICC.  Jemez Pueblo has 

offered no explanation as to why it could pursue claims of aboriginal title to more 

than 520,000 acres of land but could not have pursued this claim that was clearly 

within the ambit of the ICCA as well.   

*  * * * * 

In sum, the district court correctly ruled that the ICCA divested it of 

jurisdiction over this claim.  Jemez Pueblo cannot now bring a quiet title action 

litigating this issue “without violating both the letter and the intent of the [ICCA].” 

Oglala Sioux II, 570 F.3d at 333.  It “would require the suspension of disbelief to 
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ascribe to Congress the design to allow its careful and thorough remedial scheme to 

be circumvented by artful pleading.”  Block, 461 U.S. at 285 (citation omitted).  This 

Court need go no further to resolve this appeal.   

III. In the alternative, Jemez Pueblo’s Complaint should be dismissed under 
Rule 12(b)(6) because it fails to state a claim as a matter of law. 

If this Court finds that the district court had jurisdiction, the Court “may 

nevertheless affirm on the ground that the petitioners fail to state a claim upon which 

relief can be granted.  Remanding the case for dismissal under Rule 12(b)(6) would 

indeed be a futile exercise.”  Aguilera v. Kirkpatrick, 241 F.3d 1286 (10th Cir. 2001) 

(collecting cases).  When deciding whether a complaint states a claim that can survive 

a Rule 12(b)(6) motion, this Court “accept[s] as true all well-pleaded factual allegations 

in a complaint and view[s] these allegations in the light most favorable to the 

plaintiff.”  Wittner v. Banner Health, 720 F.3d 770, 774 (10th Cir. 2013).  But the 

complaint must contain “sufficient factual matter, accepted as true, to state a claim to 

relief that is plausible on its face,” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (internal 

quotation marks omitted), and the Court is not “bound to accept as true a legal 

conclusion couched as a factual allegation.”  Id.   

First, Jemez Pueblo does not allege facts to establish that between 1860 and 

2000 it exercised “full dominion and control over the area, such that it ‘possesse[d] 

the right to expel intruders,’ as well as the power to do so,” see Eyak, 688 F.3d at 623 

(internal citation omitted), yet it asserts an aboriginal title claim at odds with both the 
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Baca’s and the United States’ ownership.  In 1860, the United States transferred this 

land to the Baca heirs unconditionally, and Jemez Pueblo alleges no facts disputing 

that the Baca heirs and their successors-in-interest used these lands between 1860 and 

2000.  See A18; see also Br. at 7; A107-09; 16 U.S.C. § 698v(5) (describing use of the 

Baca Ranch by private parties); supra at 32-34.  Jemez Pueblo does not (and cannot) 

explain how it maintained “continuing aboriginal title” including exclusive use and 

occupancy when other individuals have used and occupied this particular tract of land 

for nearly 140 years prior to the United States’ re-acquisition.  Jemez Pueblo’s 

Complaint is devoid of any factual allegations suggesting that they had or exercised 

“the right to expel” the Baca heirs or their successors-in-interest or that Jemez Pueblo 

“exercise[d] full dominion and control” over the Baca Ranch.  As such, Jemez 

Pueblo’s Complaint fails to plead the facts necessary to establish continuing aboriginal 

title.   

Second, as a matter of law, Congress’ passage of the Preservation Act to govern 

the National Preserve would have extinguished any aboriginal title, if any such right 

still existed.  The designation of land as a forest reserve or unit of the National Park 

Service is itself effective to extinguish a tribe’s aboriginal title. See Pueblo of San Ildefonso, 

513 F.2d at 1391-92; Gemmill, 535 F.2d at 1149; Confederated Salish & Kootenai Tribes v. 

United States, 401 F.2d 785, 787-89 (Ct. Cl. 1968), cert. denied, 393 U.S. 1055 (1969); 

Tlingit and Haida Indians of Alaska v. United States, 177 F. Supp. 452, 467-68 (Ct. Cl. 

1959); Pai ‘Ohana v. United States, 875 F. Supp. 680, 696 (D. Haw. 1995), aff’d, 76 F.3d 
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280 (9th Cir. 1996).  Indeed, the Court of Claims concluded in Zia IV that the Jemez 

Forest Reserve—which overlapped Pueblo lands subject to aboriginal title—

effectively deprived the Pueblos of the land and extinguished title.  Zia IV, 474 F.2d 

at 641.  Thus, much like the creation of the Jemez Forest Reserve in 1905, passage of 

the Preservation Act in 2000, which established the National Preserve as a unit of the 

National Forest System, effected an extinguishment of any aboriginal title potentially 

held by Jemez Pueblo or any other tribe. 

Third, even if Jemez Pueblo could establish aboriginal title to these lands, 

Jemez Pueblo could not assert its common-law aboriginal title against the United 

States, particularly when Congress has already passed the Preservation Act to govern 

these lands.  To the contrary, aboriginal title is “good against all but the sovereign” 

and presumes ultimate federal sovereignty and control.  Oneida I, 414 U.S. at 667; see 

also supra at 5-6; Tee-Hit-Ton, 348 U.S. at 285.  Aboriginal title “is not a property right” 

in the traditional sense, but is instead “a right of occupancy which the sovereign 

grants and protects against intrusion by third parties but which right of occupancy 

may be terminated and such lands fully disposed of by the sovereign itself without any 

legally enforceable obligations to compensate the Indians.”  Tee-Hit-Ton, 348 U.S. at 

279 (emphasis added).  The right of occupancy alone “creates no rights against taking 

or extinction by the United States protected by the Fifth Amendment or any other 

principle of law.”  Id. at 285.  Thus, unless otherwise specified by an act of Congress, 

aboriginal rights prevail only against parties other than the United States.  See Oneida I, 
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414 U.S. at 667; Vill. of Gambell v. Clark, 746 F.2d 572, 574 (9th Cir.1984) 

(“[Aboriginal] rights are superior to those of third parties, including the states, but are 

subject to the paramount powers of Congress.”).  Because the only interest created by 

aboriginal title is a permissive right of occupancy subject to the will of the sovereign 

and valid only against third parties, unrecognized aboriginal title alone does not confer 

upon Jemez Pueblo any authority to accomplish that which it seeks through this 

lawsuit: “exclusive possession, use, occupancy, and control” over the National 

Preserve.  A19.   

The federal common law of aboriginal title does not allow a tribe to override 

the clear intent of Congress, and the Federal Defendants are aware of no precedent 

suggesting that a tribe’s unrecognized aboriginal title can eclipse or interfere with the 

directives of Congress expressed in legislation.  See Oneida I, 414 U.S. at 669 (“[W]ith 

respect to Indian title based on aboriginal possession, the ‘power of Congress . . . is 

supreme.’ ”) (quoting Santa Fe, 314 U.S. at 347).  In the Preservation Act, Congress set 

forth how the National Preserve would be created, that it would be managed by the 

Valles Caldera Trust and the Secretary of Agriculture, the purposes of the National 

Preserve, and numerous other specific directives.  See 16 U.S.C. §§ 698v-698v-10.  

Jemez Pueblo’s suit seeks to upset that careful statutory scheme and position the 

Pueblo as the manager of the National Preserve—effectively contradicting numerous 

explicit provisions of the Preservation Act.  This it cannot do.   
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Furthermore, in passing the Preservation Act, Congress carefully considered 

the interests of numerous Native American groups and crafted specific statutory 

provisions to address their concerns, following extensive tribal consultation with the 

surrounding Pueblos.  For example, Congress authorized the Secretary to assign 

certain purchase rights to Pueblo Santa Clara, but Congress provided no similar 

directions with respect to Jemez Pueblo.  Id. § 698v-2(g).  Congress also directed the 

Valles Caldera Trust “to cooperate and consult with Indian tribes and Pueblos on 

management policies and practices for the Preserve which may affect them.”  Id. 

§ 698v-6.  “The Trust is authorized to allow the use of lands within the Preserve for 

religious and cultural uses by Native Americans and, in so doing, may set aside places 

and times of exclusive use consistent with the American Indian Religious Freedom 

Act . . . .”  Id.  Jemez Pueblo’s suit attempts to undo Congress’ decisions, wresting 

control from the Valles Caldera Trust, and elevating Jemez Pueblo’s interests above 

those of other groups.  As a matter of law, its claim must fail. 
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CONCLUSION 

The district court’s judgment should be affirmed. 
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STATEMENT REGARDING ORAL ARGUMENT 

The United States believes that oral argument would benefit the Court because 

this case raises important jurisdictional issues regarding the Indian Claims 

Commission Act (ICCA).  Moreover, Jemez Pueblo seeks to establish aboriginal title 

over the 94,761 acres of the Valles Caldera National Preserve, a matter of substantial 

importance.  The Court would be aided by having counsel present to address 

questions going to these issues. 

 

 s/ Robert P. Stockman 

       Robert P. Stockman 
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3. ICCA § 22(a), 60 Stat. 1055 ......................................................................................... C 
 
Relevant Land Statutes: 
 
1. An Act to establish the offices of Surveyor-General of New Mexico,  
 10 Stat. 308, 309 (July 22, 1854) ................................................................................ D 
 
2. An Act to confirm certain Private Land Claims in the Territory of  
 New Mexico, 12 Stat. 71, 72 (June 21, 1860) ........................................................... E 
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A 

ICCA § 2, 60 Stat. 1050, JURISDICTION 

The Commission shall hear and determine the following claims against the 

United States on behalf of any Indian tribe, band, or other identifiable group of 

American Indians residing within the territorial limits of the United States or Alaska: 

(1) claims in law or equity arising under the Constitution, laws, treaties of the United 

States, and Executive orders of the President; (2) all other claims in law or equity, 

including those sounding in tort, with respect to which the claimant would have been 

entitled to sue in a court of the United States if the United States was subject to suit ; 

(3) claims which would result if the treaties, contracts, and agreements between the 

claimant and the United States were revised on the ground of fraud, duress, 

unconscionable consideration, mutual or unilateral mistake, whether of law or fact, or 

any other ground cognizable by a court of equity; (4) claims arising from the taking by 

the United States, whether as the result of a treaty of cession or otherwise, of lands 

owned or occupied by the claimant without the payment for such lands of 

compensation agreed to by the claimant; and (5) claims based upon fair and honorable 

dealings that are not recognized by any existing rule of law or equity.  No claim 

accruing after the date of the approval of this Act shall be considered by the 

Commission. 

. . . . 
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B 

ICCA § 12, 60 Stat. 1052, LIMITATIONS 

The Commission shall receive claims for a period of five years after the date of 

the approval of this Act and no claim existing before such date but not presented 

within such period may thereafter be submitted to any court or administrative agency 

for consideration, nor will such claim thereafter be entertained by the Congress. 
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C 

ICCA § 22, 60 Stat. 1055, EFFECT OF FINAL DETERMINATION OF 
COMMISSION 
 

(a) When the report of the Commission determining any claimant to be entitled 

to recover has been filed with Congress, such report shall have the effect of a final 

Judgment of the Court of Claims, and there is hereby authorized to be appropriated 

such sums as are necessary to pay the final determination of the Commission. 

The payment of any claim, after its determination in accordance with this Act, 

shall be a full discharge of the United States of all claims and demands touching any 

of the matters involved in the controversy. 

(b) A final determination against a claimant made and reported in accordance 

with this Act shall forever bar any further claim or demand against the United States 

arising out of the matter involved in the controversy. 
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D 

10 Stat. 308, 309 (July 22, 1854), An Act to establish the offices of Surveyor-
General of New Mexico, Kansas, and Nebraska, to grant Donations to actual 
Settlers therein, and for other purposes 
. . . . 
 Sec. 8.  And be it further enacted, That it shall be the duty of the Surveyor-General, 

under such instructions as may be given by the Secretary of the Interior, to ascertain 

the origin, nature, character, and extent of all claims to lands under the laws, usages, 

and customs of Spain and Mexico; and, for this purpose, may issue notices, summons 

witnesses, administer oaths, and do and perform all other necessary acts in the 

premises.  He shall make a full report on all such claims as originated before the 

cession of the territory to the United States by the treaty of Guadalupe Hidalgo, of 

eighteen hundred and forty-eight, denoting the various grades of title, with his 

decision as to the validity or invalidity of each of the same under the laws, usages, and 

customs of the country before its cession to the United States; and shall also make a 

report in regard to all pueblos existing in the Territory, showing the extent and locality 

of each, stating the number of inhabitants in the said pueblos, respectively, and the 

nature of their titles to the land.  Such report to be made according to the form which 

may be prescribed by the Secretary of the Interior; which report shall be laid before 

Congress for such action thereon as may be deemed just and proper, with a view of 

confirm bona fide grants, and give full effect to the treaty of eighteen hundred and 

forty-eight between the United States and Mexico; . . . . 

. . . . 
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E 

12 Stat. 71, 72 (June 21, 1860), An Act to confirm certain Private Land Claims in 
the Territory of New Mexico, 
. . . . 
 Sec. 6.  And be it further enacted, That it shall be lawful for the heirs of Luis Maria 

Baca, who make claim to the said tract of land as is claimed by the town of Las Begas, 

to select instead of the land claimed by them, an equal quantity of vacant land, not 

mineral, in the Territory of New Mexico, to be located by them in square bodies, not 

exceeding five in number.  And it shall be the duty of the surveyor-general of New 

Mexico, to make survey and location of the lands so selected by said heirs of Baca 

when thereunto required by them: Provided, however, That the right hereby granted to 

said heirs of Baca shall continue in force during three years from the passage of this 

act, and no longer.   
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