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PETITIONER’S OPPOSITION TO RESPONDENT’S  
MOTION TO VACATE AND REMAND 

 
 

To the Honorable Judges of the United States Court of Appeals for the Sixth 
Circuit: 
 

In its opening brief, the Saginaw Chippewa Indian Tribe of Michigan (the 

“Tribe”) noted that the Noel Canning case1 then pending before the Supreme Court 

could “impact this and other similarly situated cases before this Court.”2 Because it 

could not know the particulars of the Court’s not-yet-made decision, the Tribe did 

not ask for any particular relief. But its prediction has now come true: the Board 

lacked authority to issue the order underlying this appeal, and that fact has directly 

1 NLRB v. Noel Canning, No. 12-1281, __ S.Ct. __, 2014 WL 2882090 (June 26, 2014).  
2 Tribe’s Opening Brief at 15.  
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impacted this appeal. To address this, the Board asks this Court to simply vacate its 

order and allow the Board an unstructured do-over. This “solution,” though, would 

penalize both the Tribe and this Court for the Board’s mistake. Because a more 

tailored remedy would allow this Court to address the Noel Canning issue while 

keeping this appeal on track for decision, the Tribe asks the Court to deny the July 

7, 2014 Motion to Vacate filed by the National Labor Relations Board, and instead 

asks the Court to: 

1. Hold these proceedings in abeyance; 

2. Send the record back to the Board;  

3. Order the Board to expedite review of its April 16, 2013 Decision and 

Order in Case No. 07-CA-053586 and issue a decision within 90 days; 

4. Order that in the event the Board merely affirms or ratifies the April 16, 

2013 Decision and Order in its entirety without changes, the Board must 

return the record to this Court and supplement the record with the 

ratification order but no further written argument or analysis, and the 

Court would thereafter place the matter on the oral argument calendar 

before Circuit Judges White, Donald and O’Malley (the panel appointed 

to this appeal); and 

5. Direct the parties that if the Board does not affirm the April 16, 2013 

Decision and Order in its entirety, or if the Board affirms the decision but 
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alter its reasoning in any way, that either or both parties may voluntarily 

dismiss their appeals, and any party seeking appellate review of the new 

order may initiate new appellate proceedings.  

Contemporaneously with this Opposition to Respondent’s Motion to Vacate 

and Remand, the Tribe has filed a Motion Hold Appeal in Abeyance, which 

affirmatively seeks the relief set forth above.  For brevity, the Tribe has 

incorporated its argument here into its Motion to Hold Appeal in Abeyance. 

It is within the Court’s jurisdiction and equitable power to grant the Tribe’s 

requested relief. The Tribe’s proposal is an efficient way to proceed in order to 

preserve the years of resources that the parties have invested in this case, protect 

the significant judicial resources already committed to this case, and to avoid 

further prejudice to the Tribe.  

I. The Parties agree that further Board proceedings are appropriate 
before this Court decides this case.  
 
This case is before the Court on the Tribe’s appeal of the Board’s April 16, 

2013 Decision and Order (“April 16, 2013 Order”) in Case No. 07-CA-053586 

determining that the National Labor Relations Act3 applies to the Tribe, and 

ordering the Tribe to cease and desist from enactment and enforcement of its no-

3 29 U.S.C. § 151 et seq. 
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solicitation policy. The Board cross petitioned for enforcement of the April 16, 

2013 Order.  

The parties fully briefed the appeal and appeared for oral argument on June 

26, 2014 before a panel of Circuit Judges White, Donald and O’Malley. Shortly 

before oral argument on the morning of June 26, 2014, the United States Supreme 

Court issued its opinion in NLRB v. Noel Canning.4 

Noel Canning held that the President’s appointment of three Board members 

in January of 2012 was not a constitutional exercise of power.5 The underlying 

Charge and Administrative Law Judge hearing in this case both occurred while the 

Board was duly constituted, before the unconstitutional appointments were seated. 

But the Board issued its April 16, 2013 Order while the only sitting board members 

were the unconstitutional appointments, such that, under Noel Canning, the Board 

lacked authority to act at the time it considered the record and ruled in this matter. 

The parties accordingly agree that the April 16, 2013 Order lacks any force, and 

should be reviewed by a duly constituted Board.  

 

 

 

4 No. 12-1281, __ S.Ct. __, 2014 WL 2882090.  
5 Id. at *5.  
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II. The Board’s proposal prejudices the Tribe and would waste judicial 
resources. 
 
The parties differ in their remedial approach to this issue. In cases across the 

country, the Board has filed the same vacatur motion it offers this Court, regardless 

of the procedural posture of each case.6 The Tribe takes issue with the Board’s 

cookie-cutter approach to this case because vacatur and remand, followed by an 

entirely new appeal, would disserve judicial economy and the efforts of the panel 

Judges as well as the parties thus far in this appeal. The harm to the Tribe that 

would follow the Board’s vacatur proposal is nothing short of punitive.  

A. The Board’s refusal to address the Noel Canning issue created 
the problem it now seeks relief from. 
 

Although the Tribe has been forthright about the likely impact of the Noel 

Canning issue on this case, and despite the Tribe’s protestations, the Board chose 

to ignore the ruling from the D.C. Circuit Court and instead forced the Tribe to 

continue with the expense and strain of this litigation. The Tribe raised the issue 

with the Board even before it issued its April 16, 2013 Order, 7 and then twice 

again before this Court.8 The Board never responded.  

Each time, the Board could have stayed its pursuit of the charge against the 

6 E.g., Sixth Circuit Case Nos. 13-1448, 13-1583, 14-1190; The Chickasaw Nation v. Nat’l 
Labor Relations Bd., Tenth Circuit Case Nos. 13-9578, 13-9588. 
7 Declaration of William Szotkowski at Ex. A.  
8 Tribe’s Answer to Board’s Cross-Application for Enforcement at 2-3; Tribe’s Opening 
Brief at 15-16.  
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Tribe until the Supreme Court resolved Noel Canning so that the parties would 

know whether the at-issue appointments invalidated the April 16, 2013 Order. But 

it did not. The Board could have revisited its April 16, 2013 Order to remove any 

doubt about the Order’s validity at any time after July 20, 2013 when the Board 

was finally properly constituted. But it did not.  

Instead, the Board’s decision to ignore the issue has forced the Tribe to 

engage in administrative proceedings and an all-but complete appeal process, 

expending time and resources (that would otherwise go to other pressing demands 

of the Tribal government and membership) to defend against a defective exercise 

of Board authority. The Board now asks this Court to hit the undo button to fix its 

mistake in a manner most convenient for the Board. But doing so would prejudice 

the Tribe and disserve this Court. 

B. Vacatur and remand is not the Court’s only option. 

The Board’s motion states that vacating the April 16, 2013 Order and 

remanding this matter back to the Board is “an appropriate course” that some 

Circuits have taken before under somewhat comparable circumstances.9 However, 

the Board does not—and cannot—suggest this is the only appropriate course for 

handling the Noel Canning aftermath. Vacatur is the easiest default for the Board 

9 Board’s Motion to Vacate at ¶ 4 (emphasis added); ¶ 5 (citing cases where this and 
other Circuits granted the Board’s unopposed motions to vacate and remand).  
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as it addresses the slew of boomerang cases created by the recess appointments. 

But “[e]rrors regarding the appointments of officers under Article II are 

‘nonjurisdictional[,]’”10 so even after Noel Canning, this Court retains broad 

discretion to most appropriately manage its docket and to fashion an equitable 

remedy to this situation.11  

C. Vacatur and remand would penalize the Tribe for the Board’s 
mistake. 
 

This case began over three years ago. To cut to the quick of the Indian-law 

issue underlying this case, in November of 2011 the Tribe asked the Federal 

District Court for the Eastern District of Michigan to block the Board’s illegal 

assertion of jurisdiction over the Tribe.12 That court granted the Board’s motion to 

dismiss the case, holding that the Tribe must exhaust its administrative remedies 

before the Board and then appeal the Board’s decision to this Court.13 It was 

careful “not to suggest that the Tribe may not in fact be correct that it is not subject 

to the Act[,]”14 but held that that issue “must ultimately be resolved by the Sixth 

Circuit[.]”15 In the years that followed, the Tribe dutifully endured the all-but-

10 GGNSC Springfield LLC v. N.L.R.B., 721 403, 406 (6th Cir. 2013) (quoting Freytag v. 
Comm’r, 501 U.S. 868, 878-79 (1991)). 
11 Federal Election Com’n v. Legi-Tech, Inc., 75 F.3d 704, 709 (D.C. Cir. 1996). 
12 Saginaw Chippewa Indian Tribe of Michigan v. National Labor Relations Board et 

al., Case No. 11-14652 (E.D. Mich.) Dkt. No. 1. 
13 Case No. 11-14652 (E.D. Mich.) Dkt. No. 30 at 6-11. 
14 Id. at 14. 
15 Id. at 1. 
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predetermined16 Board proceedings and lodged this appeal that the Board now 

seeks to sweep out from under the Tribe’s feet. 

Meanwhile, as this case proceeds, the Tribe faces additional Board action at 

its Soaring Eagle Casino and Resort. On May 20, 2014, the Board served the Tribe 

with a Petition seeking certification of a representative.17 In this, the fifth improper 

assertion of Board jurisdiction over the Tribe in approximately eight years,18 the 

Board will hold a representation hearing on August 5, 2014 (“Fifth Board 

Proceeding”).19 At that hearing, the Tribe must once again re-present its 

jurisdictional challenge—including by offering expert and lay testimony—or 

waive it.   

In response to this latest Board infringement, and in another effort to forego 

duplicative efforts in Board proceedings that will certainly take months but could 

take years, the Tribe proposed that the Board stay the Fifth Board Proceeding until 

this Court has ruled on whether the Board has jurisdiction over the Tribe under the 

16 See April 16, 2013 Order, P.04.16.13, App.011 (describing earlier assertions of Board 
jurisdiction). 
17 Szotwowski Decl. at ¶ 3, Ex. B. This is the second petition filed by the International 
Union of Security, Police and Fire Professionals of American (SPFPA). Id. at Ex. C.  In 
2008 the Union initiated proceedings for the sole purpose of obtaining the names and 
addresses of the casino’s workers. Id. The Tribe as no way of knowing whether the 
Union will use the Fifth Board Proceeding for an improper purpose or if it will actually 
go through with an election.  
18 Id. at ¶ 5. 
19 Id. at ¶ 3. 
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Act.20 The Board refused,21 and now the Tribe is in the middle of election 

preparations under the National Labor Relations Act in addition to litigating this 

case and the Fifth Board Proceeding. Like the Board proceeding underlying this 

appeal, these efforts also bleed Tribal time and resources away from Tribal 

governmental operations, governmental services, and members.  

And as it stands, there is nothing preventing a sixth or seventh or eighth 

Board proceeding levied against the Tribe while the Board reconsiders the April 

16, 2013 Order and a likely re-appeal ensues. A start-from-scratch appeal to 

address the Board’s Noel Canning mistake that it could have fixed at any time in 

the last year might well add several more years to the already-over-three-year life 

of this case. But each day that the question of the Board’s improper assertion of 

jurisdiction remains unanswered exposes the Tribe to further expense and 

uncertainty and continued violation of its inherent sovereign and treaty-protected 

rights.22  

 

20 Id. at ¶ 6. 
21 Id. 
22 Should the Court determine that it must vacate and remand as a matter of 
jurisdiction, the Tribe suggests that a middle-ground equitable solution would be for the 
Court to direct the Board to stay any further proceedings (including the Fifth Board 
Action) against the Tribe or its affiliate entities until (a) after the Board reconsiders and 
re-rules on the April 16, 2014 Order; and (b) should the Board affirm the April 16, 2013 
Order, after this Court issues its decision on any appeal from the new order. 
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III. The Tribe’s proposal preserves the jurisdiction of this Court and 
balances the equities of this situation.  
 
Agency actions taken by unconstitutionally appointed officers may be 

subsequently validated through the doctrine of ratification by a party that has legal 

authority to perform the act at the time of the ratification.23 Should the Board 

affirm or “ratify” the April 16, 2013 Order, the Court’s 29 U.S.C. § 160(f) would 

remain intact. 

A. The Tribe’s proposal is well-grounded in administrative law. 

The Supreme Court’s decision in Federal Election Commission v. NRA 

Political Victory Fund,24 provides the framework for this analysis and supports the 

Tribe’s position. There, the Federal Election Commission (“FEC”) filed a petition 

for a writ of certiorari without the required authority to do so from the Solicitor 

23 Federal Election Com’n v. NRA Political Victory Fund, 513 U.S. 88, 98 (1994) 
(recognizing that an administrative agency could ratify and cure a constitutional defect 
of a previous agency action if the ratifying party has legal authority to perform the act 
“at the time the ratification was made”, but holding that Solicitor General could not cure 
the FEC’s invalid petition for writ of certiorari to the Supreme Court without the 
Solicitor General’s approval because at the time the Solicitor General tried to ratify the 
act the 90 day filing time period had passed); Legi-Tech, Inc., 75 F.3d at 704 (holding 
that the FEC’s ratification of previous actions when the FEC was improperly constituted 
was “an adequate remedy for the [past] constitutional violation” and that the lower 
court erred in dismissing the case to require the FEC to start the entire administrative 
process over again); Doolin Sec. Sav. Bank v. Office of Thrift Supervision, 139 F.3d 203, 
213-14 (D.C. Cir. 1998) (applying NRA Political Victory Fund to hold that the OTS 
“effectively ratified” previous enforcement proceedings initiated by the previous 
Director of OTS without proper legal authority). 
24 513 U.S. 88 (1994). 

10 
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General.25 After the time for petitioning expired and during the pendency of the 

petition, the Solicitor General authorized the filing.26  

While the Supreme Court acknowledged that the authorization would have 

retroactive effect if the ratifying party has legal authority to perform the act “at the 

time the ratification was made[,]” the Solicitor General’s ratification came too late 

because the 90-day jurisdictional time limit for petitioning had expired.27 The 

Court accordingly dismissed the petition for lack of jurisdiction.28 

Here, there is no statute of limitations or deadline to contend with. The 

Board has the authority to re-evaluate this matter and issue another order (which is 

exactly what its vacate-and-remand request seeks). Under NRA Political Victory 

Fund, if this Court held these proceedings in abeyance while the Board reevaluated 

its position, and the Board issues an order affirming or “ratifying” its April 16, 

2013 Order, this Court’s jurisdiction over the pending appeal would remain intact. 

Both the parties and this Court could pick up from the June 26, 2014 oral argument 

and continue with the current appeal. 

This is how the District of Columbia Circuit Court of Appeals, a circuit with 

a large body of administrative-agency law, treats situations quite like the one Noel 

25 Id. at 90. 
26 Id. 
27 Id. at 98 (emphasis in original) (quoting Cook v. Tullis, 85 U.S. (18 Wall.) 332, 338, 21 
L.Ed. 933 (1874) 
28 Id. at 99. 

11 
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Canning created here. In Federal Election Commission v. Legi-Tech, Inc.,29 the 

FEC initiated a statutorily-mandated administrative process that resulted in a 

finding of probable cause to believe that Legi-Tech had violated election laws.30 

The FEC proceeded with the administrative process and ultimately brought a 

district-court enforcement proceeding against Legi-Tech.31 During the district-

court proceeding, another decision of the D.C. Circuit held that the FEC was 

unconstitutionally constituted during the Legi-Tech administrative proceedings and 

when it brought the enforcement action.32 In response, the newly-constituted FEC 

affirmed the probable cause finding against Legi-Tech and authorized its attorney 

to continue on in the litigation.33  

The district court nonetheless dismissed the enforcement action, finding that 

the FEC must re-do Legi-Tech’s entire underlying administrative process.34 The 

D.C. Circuit reversed the dismissal, concluding that “the better course is to take the 

FEC’s post-reconstitution ratification of its prior decisions at face value and treat it 

as an adequate remedy for the constitutional violation.”35 The D.C. Circuit reached 

this result over Legi-Tech’s argument that the structural constitutional defect 

29 75 F.3d 704 (D.C. Cir. 1996).  
30 Id. at 706.  
31 Id.  
32 Id.  
33 Id.  
34 Id.  
35 Id. at 709.  

12 
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required the dismissal and that the FEC must go back and cure the defective 

administrative action.36 In rejecting Legi-Tech’s argument, the D.C. Circuit 

reasoned that “if the remedy [retroactive ratification without dismissal for new 

administrative process] adequately addressed the prejudice to Legi-Tech from the 

constitutional violation, then dismissal is neither necessary nor appropriate, and 

certainly is not [jurisdictionally] compelled[.]”37 

So it is here. Abeyance of this appeal to allow the Board to reconsider its 

April 16, 2014 Order would not only “adequately addressed the prejudice to [the 

Tribe] from the constitutional violation,”38 it would more adequately address the 

prejudice than the Board’s vacatur proposal. Under these circumstances, vacatur 

“is neither necessary nor appropriate,”39 and the Court “may find . . . an alternative 

way of curing the constitutional violation[.]”40 If the Board’s reconsideration of the 

issue produces a different result than the April 16, 2014 Order, then the abeyance 

would allow the parties to dismiss their pending appeals and begin afresh from the 

36 Id. at 707.  
37 Id. at 708 (citing Reynoldsville Casket Co. v. Hyde, 514 U.S. 749, 758-59 (1995) (“[A]s 
courts apply “retroactively” a new rule of law to pending cases, they will find instances 
where that new rule, for well-established legal reasons, does not determine the outcome 
of the case. Thus, a court may find . . . an alternative way of curing the constitutional 
violation[.]”). 
38 Id.  
39 Id. 
40 Reynoldsville Casket Co., 514 U.S. at 758-59. 

13 
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new decision. But if the Board reaches the same result it always has in the past,41 

then the parties and this Court can pick up where they left off, preserving the 

resources of the parties and this Court. “[B]earing in mind the discretion the 

judiciary employs in the selection of remedies,”42 this Court is well within its 

power to select abeyance as the most efficient remedy for the Noel Canning 

situation.  

D. The Tribe’s proposal balances the equities.  
 

Holding this matter in abeyance, and resuming it only if the Board affirms 

its April 16, 2014 Order in its entirety, comes with no downside to the Board. The 

parties have fully briefed the issues on appeal, and if the Board’s analysis does not 

change, there is no reason to revisit those arguments. Should the Board change its 

analysis in any way, the parties would retain the opportunity to address the issues 

anew. Moreover, holding this appeal in abeyance to see if the Board affirms the 

41 Although the Tribe certainly cannot predict with certainty what the Board will do, this 
outcome appears most likely. In the rash of reconsiderations that followed the New 
Process Steel, L.P. v. N.L.R.B., 560 U.S. 674, 676, 130 S. Ct. 2635,2638 (2010), decision 
that the two-person Board lacked constitutional authority to act, the properly 
constituted Board appears to have ratified nearly all of the two-person Board’s 
decisions, often en masse. See Szotkowski Decl., Exhibit D. And each of the times the 
Board has considered its jurisdiction over the Casino, it has held against the Tribe. See 
April 16, 2013 Order, P. 04.16.13, App. 011 (describing the Board’s 2007 and 2008 
assertions of jurisdictions over the Casino over the Tribe’s objections).  In this case, the 
Board would have to revisit its seminal San Manuel Indian Bingo & Casino & Hotel 
Emps. & Rest. Emps. Int’l Union, 341 N.L.R.B. 1055, 1059 (2004) decision to reach a 
different result than the April 16, 2014 Order. While the Tribe would welcome such a 
result, it understands that that result is unlikely.  
42 Legi-Tech, Inc., 75 F.3d at 709.  

14 
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April 16, 2014 Order also does not infringe upon the Board’s decision-making 

power. “[F]orcing the [Board] to start at the beginning of the administrative 

process, given human nature, promises no more detached and ‘pure’ consideration 

of the merits of the case than the [Board’s] ratification decision [would] 

reflect[].”43 And indeed, abeyance of this appeal would come at little cost to this 

Court. A brief, 90-day hiatus would allow the parties and this Court to determine 

whether they must start from scratch or can, instead, keep moving forward 

preserving the resources already invested.  

On the other hand, the Board’s vacatur proposal would throw away its own, 

the Tribe’s, and this Court’s already-significant investment in this case even 

though we may well end up in the same place once the properly constituted Board 

revisits the April 16, 2014 Order. That result benefits no one. And with respect to 

the Tribe, a do-over would inflict an even greater drain on Tribal governmental 

resources and continued on-the-ground confusion as to governance rights while the 

Board continues to violate its federally protected treaty rights as well as its inherent 

sovereign rights to be free from such improper intrusion.  

  

43 Id. 
15 
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WHEREFORE, the Tribe respectfully requests that the Court deny the 

Board’s motion to vacate and remand, and order as follows:  

a. Hold these proceedings in abeyance; 

b. That the record shall be returned to the Board and that the 

Board review the April 16, 2013 Order and Case No. 07-CA-053586 and issue its 

new decision within 90 days to; and 

b. Should the Board affirm the April 16, 2013 Order in its entirety, 

the Board will return and supplement the record in this appeal with the Board’s 

new order “ratifying” the previous decision with no further briefing or argument by 

either party, at which time the Court shall place the matter on the oral argument 

calendar before Circuit Judges White, Donald and O’Malley; but 

c. Should the Board not affirm the April 16, 2013 Order in its 

entirety, or should the Board affirm the decision but alter in any way its reasoning, 

the parties may voluntarily dismiss this appeal and re-initiate new appellate 

proceedings if either or both wish to seek review. 

  

16 
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Dated: July 17, 2014    
 
 
Respectfully Submitted, 
 
 
 
s/William A. Szotkowski    
William A. Szotkowski 
Jessica Intermill 
Andrew Adams, III 
Hogen Adams PLLC 
1935 W. County Road B2, Suite 460 
St. Paul, Minnesota 55113 
Tele: (651) 842-9100 
bszotkowski@hogenadams.com 
jintermill@hogenadams.com 
aadams@hogenadams.com 

 
Sean Reed 
General Counsel 
Saginaw Chippewa Indian Tribe 
7070 East Broadway 
Mt. Pleasant, Michigan 48858 
Tele: (989) 775-4032 
Fax: (989) 773-4614 
E-mail: sreed@sagchip.org 

 
 
 
Counsel for Petitioner/Cross-Respondent  
Saginaw Chippewa Indian Tribe of Michigan 
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