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INTRODUCTION 

 The government’s response brief outlines a litany of “overwhelming evidence” of a 

bribery conspiracy.  Yet, it also admits that virtually all such “overwhelming evidence” came 

from emails that both sides acknowledge contained false invoices – which Whiteagle put 

together to extract money from his clients.  Naturally, he succeeded: Whiteagle’s clients were 

ready and willing to spend millions to secure profitable gaming contracts – much in the same 

way that whiskey traders used fire water to buy treaties from Indian Nations.  The Government 

now argues that Whiteagle was lying when he submitted the false invoices – but not when he 

told his clients that he had the power to influence Pettibone.  It cannot go both ways. 

 The truth is that the Government impermissibly squeezed proof of a wire fraud case into 

a bribery conspiracy case.  The Government used Whiteagle’s emails and bogus invoices as 

proof that Pettibone was on the take.  Now, the Government argues not only that this was 

permissible, but also that it was sufficient to prove Pettibone was part of the alleged conspiracy.  

But the evidence painted a completely different picture.  There was no proof that Pettibone was 

involved with, or even aware of, Whiteagle’s schemes.  If there is no proof that the allegedly 

bribed official ever even knew of the bribes, then there is no proof of bribery.  

 Despite the many shortcomings in the Government’s case, the district court sentenced 

Whiteagle to 120 months in prison.  In Whiteagle’s age and condition, that is close to a life 

sentence.  Contrary to the Government’s contention, this sentence is not reasonable.  Instead, it 

results from findings against the weight of the evidence.  Whiteagle’s actions, if indeed corrupt, 

were more akin to gratuities made to reward than bribes made to influence.  Regardless, there is 

no proof that Whiteagle’s actions, or Pettibone’s votes, caused the Ho-Chunk Nation to approve 
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the contracts that enriched Whiteagle and his clients.  Much to the contrary, there was 

considerable proof that Pettibone voted only for the best interest of his people.   

ARGUMENT 

I. The evidence introduced at trial was insufficient for a rational juror to find, beyond 

a reasonable doubt, that Whiteagle was guilty of Counts 1–3 and 5–8. 

 

A. This Court’s standard of review in sufficiency of the evidence claims requires 

the Court to weigh competing inferences. 
 

 The Government opens its response to Whiteagle’s insufficiency of the evidence 

arguments by attacking Whiteagle’s reliance on United States v. Johnson, 592 F.3d 749 (7th Cir. 

2010).  (Gov’t Brief, 35.)
1
  In his original brief, Whiteagle argued that this Court must overturn 

Whiteagle’s convictions if the evidence gives “equal or nearly equal support to an inference of 

innocence as it does to an inference of guilt in any element of the crimes charged.”  (Def. Brief, 

18.)   

 The Government takes issue with this characterization.  (Id.)  The Government notes that 

Johnson held that this Court will overturn a conviction only if, viewing the evidence and drawing 

inferences in the light most favorable to the prosecution, no rational juror could have found 

beyond the defendant guilty beyond a reasonable doubt.  (Id.); Johnson, 592 F.3d at 754.  

Therefore, the Government argues that Whiteagle “ignores the applicable standard of review.”  

(Gov’t Brief, 35.) 

 The Government’s attack misses the point.  It is true that Johnson articulates the standard 

of review that the Government recites.  But Whiteagle never argued otherwise.  Instead, 

Whiteagle merely pointed this Court to how to apply that same standard of review.  In Johnson, 

                                                           
1
  This brief uses the following citation conventions.  “Gov’t Brief” refers to the Brief of Plaintiff-Appellee 

by page number and, where applicable, footnote number.  “Def. Brief” refers to the Brief and Required Short 

Appendix for Defendant-Appellant Timothy Whiteagle by page number and, where applicable, footnote number.  

“TT __-__-__” refers to the trial transcripts by day, session (“A” for morning and “P” for afternoon), and page 

number.  “ST __-__” refers to the sentencing transcript by page number and line number.  
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this Court explained that a rational juror cannot find a defendant guilty beyond a reasonable 

doubt if evidence gives equal indication of guilt and innocence.  After articulating the standard of 

review that the Government recites, this Court explained that where “the plausibility of each 

inference is about the same … the jury would necessarily have to entertain reasonable doubt.”  

Johnson, 592 F.3d at 755.   

 Although Johnson involved factual distinctions, the “equal support to an inference of 

innocence” principle applies to any criminal case.  After all, it is merely a logical extension of 

this Court’s standard of review: that no rational juror could have entertained reasonable doubt.  

Notably, in articulating this principle, Johnson cited a plethora of cases from other circuits 

involving different facts, but applying the same principle.  See id. (citing O’Laughlin v. O’Brien, 

568 F.3d 287, 301 (1st Cir. 2009) (involving burglary and armed assault); United States v. 

Lovern, 590 F.3d 1095, 1106–07 (10th Cir. 2009) (involving a conspiracy to distribute drugs); 

United States v. Hawkins, 547 F.3d 66, 71 (2d Cir. 2008) (same); United States v. Elashyi, 554 

F.3d 480, 492 (5th Cir. 2008) (involving illegal exports); United States v. Caseer, 399 F.3d 828, 

840 (6th Cir. 2005)  (involving illegal imports)).  

 This Court should apply that same principle to this case.  Although the jury was free – as 

this Court is – to view the evidence and draw inferences “in the light most favorable to the 

Government,” it was not free to reach a conclusion against the preponderance of the evidence.  

See Johnson, 592 F.3d at 755.   

 Juries are not infallible: they are subject to prejudice from irrelevant and inflammatory 

evidence and, if allowed to do so, can speculate from irrelevant propensity evidence.  That is 

why this Court does more than “view the evidence in the light most favorable to the 
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Government.”  To protect the liberty interests of the accused, it scrutinizes the record to ensure 

that convictions result from fair, reasonable inferences – not speculation.  

B. The evidence strongly supported an inference that Whiteagle never relayed 

to Pettibone the payments he solicited from his clients, and that Pettibone 

never even knew that Whiteagle solicited such payments.   

 

 In this case, the convictions that Whiteagle challenges for insufficiency of evidence 

resulted from jury speculation – not fair, reasonable inferences.  Even if viewed in the light most 

favorable to the Government, the aggregate evidence introduced at trial gave “equal or nearly 

equal support” to an inference of innocence.  See id.  Specifically, the evidence gave equal 

support to an inference that Whiteagle was lying in the emails in which he claimed to have 

influence over Pettibone, to give Pettibone money, or to relay Pettibone’s requests for money.      

 The Government admits that its evidence “consisted largely of emails that [Whiteagle] 

himself sent during the course of the charged conspiracy.”  (Gov’t Brief, 37.)  Nonetheless, the 

Government insists that these emails were sufficient to support the jury’s verdict because the jury 

had the right to reject Whiteagle’s testimony he had lied in his emails.  (Id.) 

 However, the defense was not the only side to introduce evidence that Whiteagle was 

lying in the emails upon which the Government relies.  It is true that Whiteagle repeatedly 

testified that the allegations in his emails were false.  Indeed, Whiteagle did testify that he never 

held the alleged influence over Pettibone; that he never used the money received for its alleged 

purpose; and that Pettibone never actually made the alleged requests and demands.  (See, e.g., TT 

7-A-14, 17; 7-A-30–31.)  But the Government also introduced overwhelming evidence that 

Whiteagle was lying.  (See Gov’t Brief, 12.)  In fact, the Government admits that it was 

“obvious” to Whiteagle’s clients that Whiteagle was lying.  (Gov’t Brief, 12.)  
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 Whether it was equally reasonable for the jury to conclude that Whiteagle was lying is 

critical to the disposition of the case.  If Whiteagle was lying about his intent to use the money 

relayed from vendors to influence or reward Pettibone, then reasonable doubt arises that 

Whiteagle acted with the requisite intent to support convictions of Counts 2, 3 and 5.  If 

Whiteagle lied about Pettibone’s knowledge of and involvement with Whiteagle’s activities, then 

reasonable doubt arises that Pettibone had enough involvement to support conviction of Count 

1.
2
  And if Whiteagle lied about Pettibone’s requests and demands for money or the hiring of his 

relative, then reasonable doubt arises that Pettibone acted with the requisite intent to support 

convictions of Counts 6, 7 and 8.  

 The Government also points to other pieces of evidence mentioned in Whiteagle’s 

original brief to argue that the jury’s inferences were “fair”.  (See Gov’t Brief, 37–49.)  However, 

as previously noted, that does not end this Court’s inquiry.  It is not enough that the jury’s 

inferences of guilt be reasonable. This Court must find that inferences of innocence of bribery – 

as opposed to inferences of wire fraud – were not equally reasonable.  Otherwise, any rational 

juror would necessarily entertain reasonable doubt.  See Johnson, 592 F.3d at 755. 

 Whiteagle’s original brief articulated several reasons as to why the evidence was 

insufficient to support a rational juror’s finding, beyond a reasonable doubt, that Whiteagle was 

guilty of bribery rather than wire fraud as alleged Counts 1–3 and 5–8.  (Def. Brief, 18–31.)  The 

Government points to the same evidence, but draws opposing inferences.  (See Gov’t Brief, 37–

41.)  The Government argues for, and its case depends on, an inference that Whiteagle’s emails 

and other actions were evidence that Whiteagle was buying Pettibone’s vote – as opposed to an 

                                                           
2
  The Government notes that it does not have to prove that Pettibone was a member of the conspiracy.  

(Gov’t Brief, 37.)  However, as indicated in Whiteagle’s original brief, the Government does have to at least prove 

that Pettibone knew about Whiteagle’s alleged criminal activity.  (Def. Brief 19); see also United States v. Freeman, 

434 F.3d 369, 376 (7th Cir. 2005).  
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inference that Whiteagle was enriching himself through wire fraud.  Given the fact that the 

inference of mere wire fraud and the inference of bribery had “equal or nearly equal” support 

from the evidence, no rational juror could have found Whiteagle guilty beyond a reasonable 

doubt of Counts 1–3 and 5–8.  See Johnson, 592 F.3d at 754–55.    

II. The district court deprived Whiteagle of his right to a fair trial by admitting 

irrelevant, prejudicial and hearsay evidence.  

 

A. Whiteagle’s false invoices were inadmissible because they were both 

irrelevant to the charged offenses and overly prejudicial.   

 

 The Government argues that Whiteagle’s false invoices were admissible as “direct 

evidence” of Whiteagle’s involvement in the alleged conspiracy.  (Gov’t Brief, 51.)  Specifically, 

the Government argues that, because the invoices were obviously false, they supported a “fair 

inference … that the falsified invoices were Whiteagle’s effort to disguise the real purpose of the 

money – bribery.”  (Id.)  Therefore, given the indictment charged Whiteagle with taking “various 

steps to hide and disguise” the alleged conspiracy, the Government argues that the invoices were 

directly relevant to the conspiracy charge.  (Id.)  

 Within the context of the Government’s rendition of the case against Whiteagle for 

bribery, this argument makes no sense.  The Government relied on Whiteagle’s brazen and pushy 

emails demanding money for Pettibone to prove that Whiteagle was involved in a bribery 

conspiracy.  Now the Government relies on same emails and invoices to argue that he was lying 

to cover up the bribery conspiracy.  If Whiteagle had always claimed that money would go 

toward influencing or rewarding Pettibone, Whiteagle would have no reason to attempt to 

“disguise the real purpose of the money” when it came to the invoices.    

 Regardless, the false invoices were not direct evidence of a bribery conspiracy because 

the Government failed to prove that Whiteagle paid any of the invoice money to Pettibone.  The 

Case: 12-3554      Document: 38            Filed: 05/28/2013      Pages: 24



7 

 

government argued that the invoices were evidence that Whiteagle had lied; and the jury was left 

to speculate as to his motives.   If the jury concluded that Whiteagle lied to cover up a bribery, as 

opposed to scamming his clients, this conclusion was based on speculation – not a “fair 

inference” from the evidence.  This is exactly why the invoices were inadmissible under Rule 

403, Fed. R. Evid.   

 The Government also argues that the false invoices were admissible as evidence of 

Whiteagle’s prior instances of untruthfulness pursuant to Rule 608(b), Fed. R. Evid.  

Concededly, the Government had the right to cross examine Whiteagle on specific instances of 

untruthfulness – such as submitting false invoices.  However, as articulated in Whiteagle’s 

original brief, the Government’s use of the false invoices was unfairly prejudicial, and therefore 

inadmissible under Rule 403, Fed. R. Evid.  

 The Government’s use of the false invoices was unfairly prejudicial for two reasons.  

First, the false invoices invited the jury to speculate on Whiteagle’s guilt based upon his 

propensity to lie and cheat.  Second, the invoices were completely unnecessary to prove prior 

instances of untruthfulness.  When the Government cross-examined Whiteagle on his false 

invoices, Whiteagle had already admitted to lying in the invoices and the emails.  (TT 6-P-104–

105.)  Nonetheless, the Government proceeded in cross examination to produce virtually every 

single invoice Whiteagle had ever submitted – only to have Whiteagle admit before the jury that 

he lied in every one of them.  (TT 6-P-126–132.) 

 The Government mischaracterizes the context in which it introduced Whiteagle’s false 

invoices.  The Government notes that the district court admitted the invoices after the defense 

“opened the door” by inquiring into the invoices when cross examining Brian Johnson – one of 
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the Government’s key witnesses.  (Gov’t Brief, 50 n.5.)  But this was not when the Government 

introduced the false invoices into the case.   

 The Government got into the invoices in full force after Whiteagle took the stand and 

admitted to lying in the invoices and other emails.  (TT 6-P-104–105; 6-P-126–132.)  It was only 

then that the Government went through all the invoices, and only then that the defense moved for 

a mistrial based on the invoices’ prejudicial effect.  (TT 6-P-146.)  At that point, even the district 

court expressed concern over the prejudicial effect of Whiteagle’s cross examination.  (TT 6-P-

131.)  

 Alternatively, the Government argues that admitting the false invoices was harmless error 

because the Government had introduced sufficient evidence to support a conviction elsewhere.  

Again, the Government makes an argument inconsistent with its own assertions.  The 

Government argues that the jury found Whiteagle guilty because it chose not to believe that 

Whiteagle scammed the vendors. (Gov’t Brief, 42–43.)    Now, the Government argues that 

introducing highly inflammatory evidence of wire fraud did nothing to harm Whiteagle.  The 

Government cannot have its cake and eat it too.   

B. Pettibone’s out-of-court, false statements were inadmissible hearsay because 

they carried an inference of Whiteagle’s guilt – but did not permit Whiteagle 

to cross-examine the declarant.  

 

 The Government argues that the district court correctly ruled that Pettibone’s false 

statements could not qualify as hearsay because the Government did not offer them for the truth 

of the matter asserted.  (Gov’t Brief, 54.)  This is despite the fact that the Government argues that 

Pettibone’s lie proved a cover up and Pettibone’s participation in the conspiracy.  (Id.)  

Nonetheless, the Government insists that the district court’s conclusion is correct because this 
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case is controlled by Anderson v. United States, 417 U.S. 211 (1974), as opposed to Lyle v. 

Koehler, 720 F.2d 426 (6th Cir. 1983).  Whiteagle respectfully disagrees.  

 The Government’s analysis is too literal and too shallow.  As Lyle correctly noted, 

whether a statement is literally offered for the truth of the matter it asserts is not the end of the 

hearsay inquiry.  Id. at 432.  The inquiry must proceed to whether or not the defendant should 

have the constitutional right to cross-examine the declarant.  Id. at 433–34.  And, where the 

Government uses the declarant’s statement to seek an inference of guilt, the answer to that 

inquiry is certainly affirmative.  See id.  The Lyle court wrote:  

 [I]n determing whether [the statements] constitute hearsay, we must decide 

 whether the  inferences that the government sought to elicit by introducing them 

 should be included  within the set of “assertions” that the [statements] make….  

 [W]e find that the inferences  that [the statements] necessarily invite from an 

 integral part of the letters.  They were introduced because by inference they 

 assert the proposition of fact that [the defendants]  committed the [offense] and 

 therefore need an alibi.  Accordingly, we conclude that the  letters were hearsay, 

 and that their use implicated [the defendant’s] right to confront and cross-

 examine the witnesses against him.  

 

Id. at 433 (footnotes omitted).   

 In so holding, Lyle properly distinguished Anderson based on the Government’s purpose 

in introducing the statement.  Id. at 433, n.11.  On Anderson, the Lyle court wrote: 

In Anderson, the Supreme Court held that two codefendants’ perjured statements 

at an election contest hearing were not hearsay because the statements were not 

offered for their truth: “Quite the contrary, the point of the prosecutor's 

introducing those statements was simply to prove that the statements were made 

so as to establish a foundation for later showing through other admissible 

evidence that they were false.”  Thus … the proponent's purpose in introducing 

evidence is highly pertinent to the proper classification of the evidence as hearsay 

or not hearsay.  The government in Anderson sought to introduce the 

codefendants' perjury as exemplifying the defendants' illegal activities; the precise 

substance of the perjured statements was inconsequential.  In the instant case, by 

contrast, the prosecution sought to have the jury infer the defendants’ guilt 

directly from the substantive message embodied in the letters themselves. 

 

Id. at 433 n.11 (emphasis added and citations omitted).  
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 This case is closer to Lyle than Anderson because, as in Lyle, the Government’s purpose 

in introducing Pettibone false statements was to prove a “guilty mind.”  Lyle, 720 F.2d at 433.  In 

fact, during the final pre-trial hearing, the prosecutor specifically argued that the Government’s 

purpose was to show a “guilty mind.”  That is exactly what Lyle held that the Government cannot 

do: introduce an out-of-court statement by a non-testifying declarant to invite a substantive 

inference of the defendant’s guilt.  Id.   

 Unlike in Anderson, where all the Government wanted to show was a lie, here it is the 

substance of the out-of-court statement that matters.  Indeed, the Government continues to argue 

that the fact that Pettibone lied about his knowledge of Whiteagle’s activities is evidence of a 

conspiracy between the two.  (See Gov’t Brief, 41.)  The evidence of a lie was offered to prove 

something determinative of the defendant’s guilt: the existence of a conspiracy.  As such, it was 

inadmissible hearsay. 

III. The district court incorrectly calculated Whiteagle’s sentence and imposed a 

sentence that, in light of Whiteagle’s actions and his current health, is unreasonable. 

  

A. The district court should have applied the gratuity sentencing guideline 

because Whiteagle’s payments were gratuities rather than bribes.  

 

 The Government argues that the district court correctly applied section 2C1.1, U.S.S.G., 

because Whiteagle engaged “primarily in bribery – that is … with the corrupt intent to influence 

the future actions of Pettibone.”  (Gov’t Brief, 55–56.)  The Government’s argument is two-fold.  

First, the Government argues that the district court’s findings were sufficient to support its 

application of the bribery sentencing guideline (section 2C1.1, U.S.S.G.), as opposed to 

application of the gratuity sentencing guidelines (section 2C1.2, U.S.S.G.).  (Id. at 56.)  Second, 

the Government argues that the bribery sentencing guideline is the appropriate guideline because 
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Whiteagle’s alleged conspiracy was an ongoing effort to corruptly influence Pettibone. (Id. at 

57–58.)  The subsections below address the Government’s arguments in turn.  

1. The district court’s findings in sentencing were against the 

preponderance of the evidence introduced at trial. 

 

 The Government argues that the district court provided an “explanation [that] was 

adequate to support the [district] court’s application of the bribery guideline.”  (Gov’t Brief, 56.)  

In support of this argument, the Government notes that the district court found that Whiteagle 

had “funneled money … to Clarence Pettibone and his family member and that the defendant 

solicited his clients to do the same in order to corrupt Pettibone’s actions.”  (Id.; Gov’t Brief, 56; 

ST 21, 17–25.)  These findings are inadequate to support application of section 2C1.1, U.S.S.G., 

because they do not reflect the trial evidence. 

 The evidence the Government introduced at trial shows that Whiteagle gave money to 

Pettibone and his Tae Kwon Do School well after his votes were cast.  More importantly, these 

votes were, by all accounts, in the best interest of the Ho-Chunk Nation.  If anything, these were 

after-the-fact gratuities rather than bribes.  Therefore, the appropriate sentencing guideline is 

section 2C1.2, U.S.S.G.  United States v. Anderson, 517 F.3d 953, 961 (7th Cir. 2008).  

 The Government introduced evidence of payments to reward past action – not influence 

future action.  Examples are abundant.  One is the Pontiac Firebird, which the Government 

argued Whiteagle gave to Pettibone “as a way of showing respect for Pettibone getting the 

[Trinity] deal through.”  (Gov’t Brief, 25; TT 5-A-38.)  Another example is Whiteagle’s 2007 

request that Cash Systems relay campaign contributions to Pettibone.  (See Gov’t Ex. 3-1(i).)  As 

the Government notes, Whiteagle claimed that Cash Systems should relay the contribution 

because of what Pettibone had already done for Cash Systems.  (Gov’t Brief, 43.)   
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 Another example is the March 10, 2008 email the Government treats as a “smoking gun,” 

in which Whiteagle claims that he and Pettibone deserve money because they had “devoted 

many months to prepare your way into the [Ho-Chunk Nation] without pay.”  (Gov’t Ex. 4-20 

(emphasis in the original).)  MCA would later send Whiteagle a payment following Pettibone’s 

successful motion to make MCA the Nation’s new cash access vendor.  (Gov’t Ex. 16-20.)  

Whiteagle’s original brief lists numerous other examples.  (Def. Brief, 35.) 

 The timeline of payments that the Government claimed were connected to Pettibone’s 

corrupt legislative actions is perhaps best illustrative of this point.  (See Def. Brief, 140–41.)  Of 

the payments that the Government claimed were meant to influence Pettibone, only two 

immediately preceded legislative acts.  (See id.)  All other payments, whether directly from 

vendors to Pettibone or through Whiteagle, came after Pettibone’s allegedly corrupt legislative 

acts.  (See id.)  

2. The sole fact that an alleged conspiracy is continuous does not 

automatically make the acts within the alleged conspiracy akin to 

bribes as opposed to gratuities.  

 

 The Government also argues that Whiteagle’s actions were more akin to paying bribes 

than gratuities because “the bribery conspiracy was ongoing and continuous,” and was “designed 

to consistently influence Pettibone’s future official actions.”  (Gov’t Brief, 58.)  However, there 

is no authority to support the Government’s argument.   

 The fact that a conspiracy is ongoing is not sufficient to establish that a defendant’s 

actions in that conspiracy are more akin to paying bribes than gratuities.  Neither is the fact that a 

defendant has continuous influence over a particular elected official.  In theory, any conspiracy 

would involve ongoing efforts; and any conspiracy to bribe a public official would involve 

ongoing efforts to keep clout over the public official.  Therefore, if the Government’s analysis 
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were correct, any bribery conspiracy would mandatorily require the application of section 2C1.1 

– destroying the bribery/gratuity distinction.      

B. In calculating Whiteagle’s sentencing level enhancement, the district court 

should have calculated “loss” as the value of the payments allegedly made to 

Pettibone – not the benefit received or to be received from those payments.  
 

 The Government argues that the district court correctly applied an 18-level “loss” 

enhancement to Whiteagle’s sentencing calculation.  (Gov’t Brief, 58.)  The district court found 

that the “loss” Whiteagle caused could be calculated as the “benefit received or to be received” 

by either (1) the vendors whose contracts Whiteagle allegedly procured corruptly, or (2) 

Whiteagle himself.  In other words, the district court found that the “loss” Whiteagle caused was 

the money received by either the vendors or Whiteagle.  In either case, the money received was 

over $2.5 million, but under $7 million – leading to an 18-level enhancement under sections 

2C1.1 and 2B1.1, U.S.S.G. 

 The Government’s argument is two-fold.  First, the Government argues that there is no 

requirement that Whiteagle’s actions be the “but-for cause” of the “benefit received or to be 

received.”  (Gov’t Brief, 58, 60.)  Second, the Government argues that the district court correctly 

found that Whiteagle actually caused the “benefit received or to be received” that the district 

court used to measure “loss.”  (Id. at 58–59.)  The subsections below address each of these 

assertions in term.   

1. In sentencing, for “loss” as the “benefit received or to be received” 

from a bribe, there must be proof that the benefit would not have 

existed without the bribe.  

  

 The Government takes issue with Whiteagle’s assertion that, to measure “loss” as the 

“benefit received or to be received” from a bribe, a district court must find a causal link between 

the bribe and such a benefit.  (Id. at 58, 60; Def. Brief, 36.)  Whiteagle’s original brief noted that, 
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in United States v. Anderson, this Court held that a district court cannot determine that loss is the 

“benefit received or to be received” by bribery unless it can readily determine “the question of 

causation.”  517 F.3d 953, 963 (7th Cir. 2008) (“[f]irst, we must determine which properties 

were affected by illegal bribes; only then can we determine which profits should be included in 

the benefit calculus”).   

 The Government, however, takes issue with Whiteagle’s characterization of Anderson.  

(Gov’t Brief, 60.)  Specifically, the Government argues that Whiteagle mischaracterizes the 

holding of Anderson, in part because Whiteagle’s original brief used the term “but-for cause” – 

which the Government correctly notes this Court did not use in Anderson.  (Id.)  Once again, the 

Government’s attack on Whiteagle’s interpretation of the case law misses the point.       

 Anderson did hold that, in order to determine that loss was a particular benefit received or 

to be received from the bribe, the district court must be able to find that the bribe was the 

causation of the benefit.  517 F.3d at 963.  The issue of loss in Anderson was whether the 

defendant had a “benefit received or to be received” from bribing an official in connection with 

three projects.  Id. at 964.  The Anderson court found that only the benefit received or to be 

received from two of those three properties could be part of the loss for sentencing purposes.  Id.  

The difference with the third property was precisely the issue of causation.  See id.  Regarding 

the one of the properties included in the loss calculation, the Court wrote:  

It is also clear that [the second property] benefited from these bribes.  Anderson 

turned to [the bribed official] just as the project stalled….  Without [the bribed 

official’s] intervention, the project may never have been approved….  Thus, the 

profits attributable to the project can be included in the benefit calculation.
3
 

 

Id.  However, regarding the property not included in the loss calculation, the Court wrote: 

 

                                                           
3
  The parties in Anderson stipulated that the benefit received or to be received in connection with the first 

property should be included in the benefit calculation.  517 F.3d at 963.  
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There was no evidence to show that [the third property] had encountered obstacles 

that would have required [the bribed official’s] assistance; thus, we have no way 

to know what [the bribed official] could have done to assist the project. 

 

Id.  

 Anderson’s holding is clear: whether the district court can include a defendant’s “benefit 

received or to be received” from a particular bribe depends on whether there is evidence that the 

defendant’s bribe, or the bribed official, caused the benefit.  See id.  As evident from Anderson’s 

facts, the case stands for the proposition that, if there is no evidence that the bribed official made 

a difference in securing the defendant the “benefit received or to be received,” then the district 

court cannot include it in the loss calculation.   See id.  That is the “question of causation” that 

Anderson requires the district court to address.  Id. at 963.  The “but-for cause” terminology is 

just a shorter way to put it.  

2. The district court incorrectly measured “loss” as “benefit received or 

to be received” because it had no proof that the alleged bribes were 

actually caused that benefit.  

 

 In this case, as articulated in Whiteagle’s original brief, there is no evidence that 

Whiteagle’s actions or Pettibone’s votes were the but-for cause of the “benefit received or to be 

received” by either Whiteagle or the vendors.  (See Def. Brief, 37–39.)  Much to the contrary, 

there was significant evidence that the Ho-Chunk Legislature would have approved every single 

contract that the Government claims this alleged conspiracy “corrupted.” 

 With the exception of the last vote on Trinity’s contract, not a single Ho-Chunk legislator 

opposed Pettibone’s motions in favor of Cash Systems, MCA and Trinity.  The Ho-Chunk 

Legislature approved Cash Systems’ contract unanimously, and MCA’s contract with a single 

abstention. (TT 1-P-103, 142.)  The same was true of the preliminary contracts with Trinity. 

(Gov’t Ex. 1-3.)  The Ho-Chunk Nation thoroughly vetted every single one of the contracts it 

approved – and found them to be in its best business interest.  (TT 1-P-133, 2-P-87, 5-P-23.)  The 
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Nation chose Whiteagle’s clients because they offered the best deal – not because of Pettibone’s 

votes or Whiteagle’s influence.  

 In that respect, this case is considerably close to Anderson.  See 517 F.3d at 964.  In 

Anderson, there was no evidence that, had it not been for the bribed official, the third project 

would have failed.  Id.  Therefore, this Court found that the benefit from the third project could 

not be part of “loss” in sentencing calculations.  Id.  The exact same is true of this case.  Here, 

there is no evidence that, had it not been for Pettibone, the contracts would have failed in the Ho-

Chunk Legislature.  Therefore, this Court should find that the benefit from these contracts cannot 

be a part of “loss” in sentencing calculations.   

C. The district court’s improper calculation of Whiteagle’s base level and 

enhancement significantly increased Whiteagle’s sentencing calculations. 

 

 The district court’s sentencing decisions made Whiteagle’s sentencing guideline far 

higher than it should have been.  Had the district court applied the gratuity guideline as opposed 

to the bribery guideline, Whiteagle’s base sentencing level would have been 9 – as opposed to 

12.  See U.S.S.G. §§ 2C1.1, 2C1.2.   

 Had the district court excluded the “benefit received or to be received” from loss 

calculations, it would have calculated loss as the “value of the payment[s]” from Whiteagle and 

his clients.  In that case, the total sum of the payments to Pettibone that Whiteagle allegedly 

caused amounts to $92,500.  (See Gov’t Exs. 16-1–16-9.) That includes the estimated value of 

the Pontiac Firebird ($8,000); payments Whiteagle made directly to Pettibone's tae kwon do 

studio ($16,000); payments Cash Systems made to Pettibone's tae kwon do studio ($13,500); and 

payments Whiteagle made to a 501(c)(3) that funded Pettibone's tae kwon do studio ($45,000).  

Therefore, had the district court excluded the “benefit received or to be received” from loss 
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calculations, Whiteagle’s sentencing enhancement level would be 8 – as opposed to 18. See 

U.S.S.G. § 2B1.1(b)(1)(E). 

 In sum, considering Whiteagle’s conduct akin to paying gratuities, and calculating loss as 

the value of the payments from Whiteagle and his clients, Whiteagle’s total offense level would 

be 21 – as opposed to 38.  Given Whiteagle’s criminal history, his advisory sentencing range 

would be 37 to 46 months in imprisonment – as opposed to 235 to 293 months – well below the 

sentence of 120 months in imprisonment that the district court imposed.   

D. Whiteagle’s sentence is unreasonable in light of Whiteagle’s conduct and his 

current health. 

 

 Whiteagle is currently in terrible health.  He has diabetes; coronary arterial disease; and 

Parkinson’s disease.  (TT 6-P-42.)  He is currently 61 years old.  (See Def. Brief, 101.)  If he has 

to serve his entire sentence, he will be 70 years old by the time his imprisonment ends.  See id.  

In essence, Whiteagle’s current sentence likely condemns him to spend the rest of his life in 

prison.  

 Even drawing all inferences in the light most favorable to the Government, Whiteagle’s 

conduct does not warrant a life sentence.  Whiteagle made mistakes, but those mistakes do not 

amount to the heinous crimes that the district court referred when imposing this sentence.  (ST 

28–35.)  Whiteagle may have done everything in his power to enrich himself, but he did not steal 

from the Ho-Chunk Nation.  Much to the contrary, all the clients for which he lobbied brought 

valuable services and positive changes to the Ho-Chunk Nation. The Government conceded at 

sentencing that these were good contracts signed in the best interests of the Ho-Chunk Nation.  

Where is the harm that deserves such a harsh sentence? At sentencing Mr. Whiteagle took 

responsibility for the jury verdict and expressed deep regret for his actions that brought about 
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this case.  (ST 26–27.)  He has apologized for lying and, most importantly, for causing his 

brother and best friend, Clarence Pettibone, to go to prison.  (Id. at 27.)     

CONCLUSION 

 

 For the foregoing reasons, Whiteagle reiterates his request that the Court reverse his 

convictions under sections 371 and 666, Title 18, U.S.C. or remand for a new trial.  

Alternatively, Whiteagle requests that the Court remand this case for a new sentencing under 

guidelines that reflect what actually occurred.  At worst, Whiteagle encouraged and made 

payments to reward past action which are gratuities – as opposed to bribes which by definition 

are payments in exchange for a vote.  An elected official cannot be bribed if they continuously 

vote in the best interests of the people they are elected to serve.  This unjust sentence must be 

corrected. 

        Respectfully submitted, 

 

        s/ Glenn C. Reynolds    

        Glenn C. Reynolds, SBN 1017065 

        REYNOLDS & ASSOCIATES 

        407 East Main Street 

        Madison, WI 53703 

        (608) 257-3621 

 

        Attorney for Defendant-Appellant, 

        Timothy G. Whiteagle 
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