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        August 30, 2013 
 
Hon. Catherine O’Hagan Wolfe 
Clerk of the Court 
U.S. Court of Appeals for the Second Circuit 
Thurgood Marshall United States Courthouse 
40 Foley Square 
New York, New York  10007 
 
Re: Cayuga Nation v. Seneca County 
 Docket No. 12-3723 
 
Dear Ms. O’Hagan Wolfe: 
 
 The panel of this Court that is scheduled to hear this appeal has requested 

that the Attorney General of the State of New York submit a letter brief expressing 

his views on two questions concerning tribal sovereign immunity from suit.  The 

questions are: 

 1.  Does tribal sovereign immunity from suit apply to in rem proceedings? 

 2.  Does tribal sovereign immunity from suit apply to actions to enforce 

ad valorem property taxes on tribe-owned land over which the tribe concedes it may 

not exercise sovereign power pursuant to City of Sherrill v. Oneida Indian Nation, 

544 U.S. 197 (2005) (“Sherrill”)? 

 For the reasons explained below, the answer to both questions is no. 

Case: 12-3723     Document: 101     Page: 1      08/30/2013      1030641      21



 
Page 2 

 
 

 

PRELIMINARY STATEMENT 

The district court granted the motion of plaintiff Cayuga Indian Nation of 

New York (the “Cayuga Nation” or the “Cayugas”) for a preliminary injunction 

barring defendant Seneca County from collecting the Cayuga Nation’s unpaid real 

property taxes by foreclosing on its taxable real property in the County.  Joint 

Appendix [“Jt. App.”] 167-181.  The district court held, Jt. App. 178, that the 

County’s foreclosure proceedings are barred by the Cayugas’ tribal sovereign 

immunity, relying on the decision of a panel of this Court in Oneida Indian Nation 

v. Madison County and Oneida County, N.Y., 605 F.3d 149 (“Madison County I”) 

(2d Cir. 2010), vacated and remanded, Madison County, N.Y. v. Oneida Indian 

Nation, 131 S.Ct. 704 (2011), decision after remand, Oneida Indian Nation v. 

Madison County and Oneida County, N.Y., 665 F.3d 408 (2d Cir. 2011) (“Madison 

County II”), petition for certiorari pending, No. 12-604.  In Madison County I, the 

panel held that although under Sherrill, the counties could tax the real properties of 

the Oneida Indian Nation of New York (the “Oneida Nation” or the “Oneidas”), they 

could not foreclose on the properties when the Oneida Nation failed to pay its taxes 

because, the panel concluded, the Oneidas were immune from suit pursuant to 

tribal sovereign immunity.  See Madison County I, 605 F.3d at 164 (Judges 

Cabranes and Hall, concurring).  In this case, the district court recognized that the 

Supreme Court subsequently vacated the panel’s decision in Madison County I, but 

noted that the Supreme Court had not rejected the panel’s reasoning, and thus the 
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district court viewed Madison County I as still controlling in this similar case 

brought by the Cayuga Nation.  Jt. App. 175. 

 The Madison County I panel effectively answered “yes” to the second of the 

two questions that this Court has now asked us to address in this letter brief.  The 

panel explicitly rejected the counties’ reliance on Sherrill.  See Madison County I, 

605 F.3d at 159-60.  The panel did not address the counties’ argument that tribal 

sovereign immunity is inapplicable to in rem proceedings such as tax foreclosure 

actions (this Court’s question 1).  See Madison County I, Brief of Madison County 

and Oneida County, N.Y., No. 05-6408-cv(L), at 57-61 (January 17, 2007).  In 

vacating and remanding the judgment in Madison County I, the Supreme Court 

directed this Court to “address, in the first instance, whether to revisit its ruling on 

sovereign immunity in light of” the Oneida Nation’s waiver of its sovereign 

immunity to enforcement of real property taxation by foreclosure.  131 S.Ct at 704.  

On remand from the Supreme Court, the Madison County II panel found it 

unnecessary to revisit its ruling on sovereign immunity because the Oneida Nation 

was no longer invoking immunity; the Court “accept[ed] the [Oneida Nation’s] 

abandonment of its immunity-based claims” and vacated the district court’s 

judgments resting on sovereign immunity.  Madison County II, 665 F.3d at 425, 

426.  Thus, this similar case squarely presents the issue of immunity to the Court 

for the first time since the Madison County I  vacatur. 

 This Court undertakes a fact- and context-specific inquiry in assessing the 

effect of a Supreme Court decision that vacates a judgment of this Court and 

Case: 12-3723     Document: 101     Page: 3      08/30/2013      1030641      21



 
Page 4 

 
 

 

remands the case back here without specifically ruling on a particular question that 

this Court had decided.  See Roman v. Abrams, 822 F.2d 214, 226-27 (2d Cir. (1987).  

In this case, the course of events following this Court’s ruling in Madison County I 

that tribal sovereign immunity barred the foreclosure proceedings -- the Supreme 

Court’s grant of certiorari, followed by the Oneidas’ abrupt abandonment of their 

longstanding sovereign immunity claim and the Supreme Court’s vacating and 

remanding the judgment -- can only be viewed as casting substantial doubt on the 

correctness of the Madison County I panel’s ruling.  Indeed, the Supreme Court 

directed this Court to consider whether it should revisit its sovereign immunity 

ruling.  See 131 S.Ct at 704.  In light of these events, the Court should not consider 

itself bound by its prior ruling, and this panel is free to reconsider the question.1  

We explain below why the Court should conclude that Madison County I was 

mistaken and should not be followed here.   

                                                 
1 Although this Court treated its disestablishment holding as the law of the Circuit even 
after its decision was reversed on other grounds by Sherrill, see Madison County I, 605 F.3d 
at 157 n.6, and Madison County II, 665 F.3d at 443-44, the same treatment is not 
appropriate for the sovereign immunity holding of Madison County I  because the course of 
events following that holding was different.  Not only did the Supreme Court grant 
certiorari, as it did on the disestablishment issue, see Madison County, 131 S.Ct. at 704 
(stating that cert was granted on both the sovereign immunity and disestablishment 
questions), but the Oneida Nation abandoned its longstanding sovereign immunity claim, 
and then the Supreme Court vacated and remanded with instructions to this Court to 
consider whether to revisit the sovereign immunity holding.  As explained above, these two 
events strongly suggest that the sovereign immunity holding was wrong, and go beyond 
what happened with respect to the disestablishment holding.  (The disestablishment issue 
has been raised again by a cert petition seeking review of Madison County II, see Madison 
County v. Oneida Indian Nation, No. 12-604, the State has filed an amicus brief in support 
of the petition, and the Court has invited the views of the Solicitor General.  The petitioners 
in No. 12-604 have now advised the Court that the parties have reached a settlement 
agreement and asked the Court to defer any further action on the petition while that 
settlement is pending approval.) 
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We address the Court’s second question first, because the Madison County I 

decision, and the Cayuga Nation’s sovereign immunity argument here, are 

incompatible with the Supreme Court’s critically important decision in Sherrill.  

That 2005 decision has broad consequences for any sovereignty-related claims made 

by New York’s Indian tribes, including the Cayugas’ claim of sovereign immunity in 

this case.  In Sherrill, the Supreme Court rejected the Oneidas’ claim to “present 

and future sovereign immunity from local taxation” on lands that the Oneidas had 

recently acquired in the open market within an “area that once composed [its] 

historic reservation.”  Sherrill, 544 U.S. at 214, 202.  The Court held that laches, 

acquiescence and impossibility barred the Oneidas’ long-delayed assertion of 

sovereignty because of the substantial disruption to state and local governance the 

claim would cause.  See id. at 202-03, 221.  Moreover, the Court explained, over the 

objection of Justice Stevens in dissent, that this equitable bar applied whether the 

Oneidas were asserting sovereignty affirmatively in a declaratory judgment action 

or defensively in the suit by the city to evict the Oneidas for failure to pay property 

taxes.  Compare id. at 214 n.7 (opinion of the Court) and 222 (Justice Souter 

concurring), with 225-26 (Justice Stevens dissenting). 

As this Court immediately recognized in dismissing the Cayugas’ land claim, 

Sherrill “dramatically altered the legal landscape.”  See Cayuga Indian Nation v. 

Pataki, 413 F.3d 266, 273 (2d Cir. 2005), certiorari denied, 547 U.S. 1128 (2006).  

Sherrill governs this case, because the Cayuga Nation here is in the same position 

as the Oneida Nation was there: the Cayugas recently purchased real property in 
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Seneca County that is within the boundaries of their ancient reservation over which 

they are now barred from asserting their ancient sovereignty.  See Cayuga, 413 F.3d 

at 277-78 (“the same considerations that doomed the Oneidas’ claim in Sherrill 

apply with equal force here”); Cayuga Indian Nation v. Village of Union Springs, 

390 F. Supp. 2d 203 (N.D.N.Y. 2005) (Sherrill bars the Cayugas from asserting 

immunity from state and local zoning laws and regulations).  Here, the Cayuga 

Nation admits that its lands are taxable under federal law.  See Br. at 8 (the 

Cayuga Nation “does not claim that the lands at issue in this case are immune from 

taxation as a matter of federal law”).  Sherrill bars the Cayugas’ claim of sovereign 

immunity here, and thus the answer to the Court’s second question in this case is 

no.     

We then address the Court’s first question, explaining that the Madison 

County I decision, and the Cayugas’ sovereign immunity argument here, are also at 

odds with the Supreme Court’s decision in County of Yakima v. Confederated Tribes 

and Bands of Yakima Indian Nation, 502 U.S. 251 (1992), where the Supreme 

Court approved the in rem foreclosure of taxable tribal real property.  The import of  

Yakima is that the Cayugas’ tribal sovereign immunity does not bar Seneca 

County’s in rem real property tax foreclosure proceedings against the Cayugas’ 

taxable real property.  Yakima provides an independent ground for reversing the 

district court’s judgment here.  Thus, the answer to the Court’s first question in this 

case is no.    
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Finally, we explain that, in light of Sherrill and Yakima, the Madison County 

I panel, although recognizing that its decision “defies common sense,” 605 F.3d at 

163 (Judges Cabranes and Hall, concurring), was mistaken in concluding that it 

was bound to follow the Supreme Court’s tribal sovereign immunity decisions in 

Kiowa Tribe of Okla. v. Mfg. Tech., Inc., 523 U.S. 751 (1998), and Okla. Tax Comm’n 

v. Citizen Band Potawatomi Indian Tribe of Okla., 498 U.S. 505  (1991).  For the 

same reasons, Kiowa and Potawatomi do not govern this case. 

ARGUMENT 

I. Sherrill Bars the Cayuga Nation’s Claim of Sovereign 
Immunity to Tax Foreclosure Proceedings. 

 
The answer to the Court’s second question is no -- tribal sovereign immunity 

from suit does not apply to actions to enforce ad valorem property taxes on tribe-

owned land over which the tribe concedes it may not exercise sovereign power 

pursuant to Sherrill.  The same equitable principles of laches, acquiescence and 

impossibility that barred the Oneidas’ claim in Sherrill of “sovereign immunity from 

local taxation,” 544 U.S. at 214, bar the Cayugas’ similarly disruptive assertion of 

sovereign immunity from the tax foreclosure proceedings here.   

In Sherrill, the Supreme Court held that the Oneida Nation is precluded by 

laches and other delay-based doctrines from asserting sovereignty regarding its 

recently acquired lands.  The Court specifically concluded that the Oneidas had no 

immunity from the city’s tax enforcement proceedings.  The Oneidas had sued, 

among others, the City of Sherrill in federal court after the city initiated eviction 
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proceedings against the Oneidas following their nonpayment of taxes and the city’s 

administrative foreclosure.  See Sherrill, 544 U.S. at 211; see also Oneida Indian 

Nation v. City of Sherrill, N.Y., 145 F. Supp. 2d 226, 236-40 (N.D.N.Y. 2001) (in 

Sherrill, the Oneidas asserted sovereign immunity, among other claims, to bar local 

governments from foreclosing or otherwise enforcing their real property taxes), 

affirmed, 337 F.3d 139 (2d Cir. 2003), reversed and remanded, 544 U.S. 197 (2005).  

The Oneidas sought “declaratory and injunctive relief recognizing [their] present 

and future sovereign immunity from local taxation on parcels of land the [Oneidas] 

purchased in the open market.”  Sherrill, 544 U.S. at 214 (emphasis added).   

The Supreme Court rejected the Oneidas’ assertion of sovereign immunity 

from local taxation, holding that the Oneida Nation “cannot unilaterally revive its 

ancient sovereignty, in whole or in part, over the parcels at issue.”  Id. at 203; see 

also id. at 222 (Justice Souter concurring) (the Oneida Nation “is not now immune 

from the taxing authority of local government”).  In particular, the Court held that 

the Oneidas could not invoke immunity to defend against the city’s real property tax 

enforcement proceedings.  In his dissent, Justice Stevens suggested that tribal 

immunity could be raised “as a defense against a state collection proceeding” and 

observed that Sherrill itself presented that very issue.  Id. at 225.  However, the 

Court’s majority squarely rejected that argument: 

The dissent suggests that, compatibly with today’s 
decision, the Tribe may assert tax immunity defensively 
in the eviction proceeding initiated by Sherrill.  Post, at 
225.  We disagree.  The equitable cast of the relief sought 
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remains the same whether asserted affirmatively or 
defensively. 

 
Id. at 214 n.7 (emphasis added); see also id. at 222 (Justice Souter concurring) 

(rejecting claim of tribal sovereignty, “whether affirmative or defensive”).  

Accordingly, in Sherrill the Supreme Court rejected the very claim of immunity 

from tax enforcement that the panel of this Court subsequently upheld in Madison 

County I. 

 There, the panel did not address the Supreme Court’s rejection of the 

Oneidas’ defensive use of immunity.  Instead, the panel found that Sherrill did not 

apply to the Oneidas’ claim of sovereign immunity, based in part on the panel’s 

mistaken distinction between tribal sovereign authority over land and tribal 

sovereign immunity.  The panel found that the Oneidas had sovereign immunity 

from tax enforcement although it acknowledged that they were barred from 

exercising sovereignty over the land.  Madison County I, 605 F.3d at 156-60.  But 

the Supreme Court drew no such distinction in Sherrill, repeatedly using the words 

“sovereign” and “sovereignty” in holding that the Oneidas’ claim of “sovereign 

immunity from local taxation” was barred.  544 U.S. at 214; see also id. at 202, 203, 

213, 214, 215 n.9, 216, 219, 220, 221 n.14.  As the term implies, “sovereign 

immunity” is an attribute of sovereignty generally.  See Narragansett Indian Tribe 

v. Rhode Island, 449 F.3d 16, 24-25, 30-31 (1st Cir. 2006) (en banc) (“tribal 

sovereign immunity is most accurately considered an incidence or subset of tribal 

sovereignty” and “[t]he Tribe has not explained how being subject to the 
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enforcement of the State’s cigarette tax scheme is an infringement on its retained 

sovereignty when being subject to the requirements of the scheme is not”).  Indeed, 

the Supreme Court’s decision in Potawatomi recognized that tribal sovereign 

immunity is part of the tribes’ “inherent sovereign authority over their members 

and territories.”  Potawatomi, 498 U.S. at 509 (suits against Indian tribes “are thus 

barred by sovereign immunity”) (emphasis added).   

 Similarly, the Cayuga Nation argues here, Br. at 18-21, that Sherrill’s 

holding that the Oneidas could not assert “tax immunity” defensively in the city’s 

eviction proceeding does not bar Cayugas’ assertion of sovereign immunity from suit 

as a defense to Seneca County’s foreclosures.  This argument is not persuasive.  The 

Sherrill eviction case squarely presented the very issue presented here -- whether a 

local government may enforce its real property tax against the Tribe.  See Sherrill, 

544 U.S. at 225 (Justice Stevens, dissenting).  Because the enforcement issue was 

before the Supreme Court, the Court’s decision cannot reasonably be interpreted to 

have left open the possibility that, although the Oneidas were precluded from 

asserting “tax immunity” as a defense to the eviction proceeding, the proceeding 

was nevertheless absolutely barred by the Oneidas’ “sovereign immunity” from suit 

whether or not the property is taxable.  On the contrary, “[t]he equitable cast of the 

relief sought remains the same whether asserted affirmatively or defensively,” and 

the Court permitted the city’s eviction proceeding to go forward over the Oneidas’ 

sovereignty-based objections.  Id. at 214 n.7.  Thus, the sovereignty that Sherrill 

barred the Oneidas from exercising regarding their lands, and that it bars the 
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Cayugas from exercising here, necessarily includes the assertion of sovereign 

immunity from foreclosure and other enforcement proceedings. 

Finally, the Madison County I panel’s cramped reading of Sherrill is at war 

with the very practical concerns that the Supreme Court cited in support of its 

holding that laches, acquiescence and impossibility “render inequitable the 

piecemeal shift in governance this suit seeks unilaterally to initiate.”  Sherrill, 544 

U.S. at 221.  Indeed, the panel’s decision treats Sherrill as a mere theoretical 

exercise that is devoid of any practical significance.  Sherrill made clear that the 

disruption of the long established local governance that would result if the Oneidas 

were held to be immune from the counties’ tax and regulatory jurisdiction justified 

the Court’s invocation of laches, acquiescence and impossibility.  That reasoning is 

equally applicable to the Cayugas’ assertion of sovereign immunity in this action.   

If the State and the local governments are unable to enforce their tax and 

regulatory jurisdiction against the Cayuga Nation, then as a practical matter the 

Cayugas cannot be compelled to pay the real property taxes that they indisputably 

owe under Sherrill or to comply with state and local land and other regulations.  

Depriving Seneca County of its enforcement authority will inevitably result in the 

“disruptive practical consequences,” including jurisdictional “checkerboard[ing],” 

that led the Supreme Court to reject the Oneidas’ unilateral revival of sovereignty 

in the first place.  Sherrill, 544 U.S. at 219; see id. at 220 and n.13 (observing that 

the Oneidas’ claim would also immunize it “from local zoning or other regulatory 

controls that protect all landowners in the area”); Village of Union Springs, 390 
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F. Supp. 2d at 206 (“the disruptive effect on the every day administration of state 

and local governments bars the [Cayugas] from asserting immunity from state and 

local zoning laws and regulations”); see also New York v. Shinnecock Indian Nation, 

523 F. Supp. 2d 185, 298 (E.D.N.Y. 2007) (finding of immunity from enforcement 

would “completely undermine” Sherrill’s holding because the state and local 

governments could not use the courts to avoid the disruptive impact that the Court 

“clearly stated they have the equitable right to prevent”), vacated on other grounds, 

686 F.3d 133 (2d Cir. 2012); Oneida Tribe of Indians of Wis. v. Village of Hobart, 

Wis., 542 F. Supp. 2d 908, 921 (E.D. Wis. 2008) (Sherrill permits forced sale of land 

for nonpayment of taxes).  Therefore, contrary to the holding of the district court, 

the same equitable principles of laches, acquiescence and impossibility that barred 

the Oneidas’ claim in Sherrill of “sovereign immunity from local taxation,” 544 U.S. 

at 214, bar the Cayugas’ similarly disruptive assertion of sovereign immunity from 

Seneca County’s tax foreclosure proceedings.  

II.   Yakima Independently Permits the In Rem Tax Foreclosure  
  of Taxable Tribal Real Property.2 

 
The answer to the Court’s first question is likewise no -- tribal sovereign 

immunity from suit does not apply to in rem proceedings.  Thus, the Cayuga 

Nation’s tribal sovereign immunity does not bar Seneca County’s in rem real 

property tax foreclosure proceedings against the Cayugas’ taxable real property.   

                                                 
2 The Madison County I panel did not address this question. 
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Sherrill’s holding that the Oneidas are subject to both real property taxation 

and eviction for unpaid taxes is consistent with the Supreme Court’s treatment of 

taxable tribal real property in general.  The Court’s decision in County of Yakima v. 

Confederated Tribes and Bands of Yakima Indian Nation, 502 U.S. 251 (1992), 

permitted the in rem foreclosure of tribal land that was subject to local taxation 

without regard to tribal sovereign immunity.  Yakima provides an independent 

ground for reversal here.      

The clear import of the Supreme Court’s decision in Yakima is that tribal 

sovereign immunity does not bar the foreclosure of taxable tribal real property.  In 

Yakima, the Court held that section 5 of the General Allotment Act permitted the 

county to impose an ad valorem tax on reservation land patented in fee pursuant to 

the Act.  See Yakima, 502 U.S. at 270.  The Court reasoned that, when section 5 

rendered the allotted lands alienable and encumberable, “it also rendered them 

subject to assessment and forced sale for taxes.”  Id. at 263-64 (emphasis added).  In 

so holding, the Court did not distinguish between “fee patented lands held by the 

Tribe or its members,” although the county sought to foreclose on reservation 

parcels “in which the Tribe or its members had an interest.”  Id. at 256 (emphasis 

added).  The Court noted that “[l]iability for the ad valorem tax flows exclusively 

from ownership of realty on the annual date of assessment” and “creates a burden 

on the property alone.”  Id. at 266.  The Court also observed that unlike in 

personam jurisdiction, the “mere power to assess and collect a tax on certain real 

estate” is not significantly disruptive of tribal self-government.  Id. at 265;  see also 
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Permanent Mission of India to the United Nations v. City of New York, 551 U.S. 193, 

199 (2007) (“[a]s a threshold matter, property ownership is not an inherently 

sovereign function”). 

The Supreme Court’s reasoning in Yakima is equally applicable to the 

County’s in rem foreclosure proceedings regarding the Cayuga Nation’s taxable real 

property.  The Court treated taxability and tax enforcement as two sides of the 

same coin--the alienability of the lands made them subject to both “assessment” and 

“forced sale for taxes.”  Yakima, at 263-64.  Likewise here, the Cayugas concede 

that, pursuant to Sherrill, their parcels are subject to local real property taxation.  

Br. at 12.  Under New York law, the unpaid property taxes are liens upon the 

Cayugas’ parcels, and the proceedings to foreclose the tax liens are proceedings in 

rem.  See N.Y. Real Prop. Tax Law §§ 902 (real property taxes are a lien “until 

paid”), 1120 (“[f]oreclosure by proceeding in rem”) (McKinney 2000).  Consequently, 

the Cayugas’ taxable parcels are subject to the same in rem remedies, including 

foreclosure, as were the taxable tribal parcels in Yakima. 

The Cayugas argue, Br. at 25, that Yakima has no relevance here because 

that case did not involve the question whether foreclosure proceedings are barred by 

tribal sovereign immunity.  But that is not the way the Yakima Tribe presented its 

case to the Supreme Court.  In its brief, the tribe said it brought the action “to 

invalidate the County’s imposition and collection of real estate taxes on fee lands of 

the Tribe and of tribal members.”  See Resp. Br., 1991 U.S. S.Ct. Briefs LEXIS 316, 

at *15; see also Jt. App., Nos. 90-408, 90-577, at 5 (Complaint ¶ XI [“The defendants 
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have scheduled a public tax sale of approximately 40 parcels of real estate located 

within the Yakima Indian Reservation in which the Yakima Nation and/or its 

members have a fee patent interest”]); Pet. Br., 1991 U.S. S.Ct. Briefs LEXIS 255, 

at *9 (county commenced foreclosure proceeding in state court against “several 

properties owned in fee by the Yakima Tribe or individual Yakima members”).   

In addition, the Yakima Tribe specifically argued that it retained its 

“sovereign immunity from suit” and, citing the Supreme Court’s then-recent 

decision in Potawatomi, asserted that “[a] confrontation over non-payment of 

property taxes would have left the State in the embarrassing position of being 

unable to judicially enforce property taxes which may have been assessed.”  Resp. 

Br., 1991 U.S. S. Ct. Briefs Lexis 316, at *50.  But the Supreme Court rejected the 

Tribe’s argument, holding that the taxable tribal land was subject to “forced sale for 

taxes.”  Yakima, 502 U.S. at 264.  Thus, under Yakima, tribal sovereign immunity 

does not preclude the County’s in rem real property tax foreclosure proceedings 

against the Cayugas’ taxable real property. 

III. Potawatomi and Kiowa Do Not Support Tribal Sovereign   
  Immunity From The County’s Foreclosure Proceedings. 

 
The Cayuga Nation mistakenly argues, Br. at 11-14, that the Supreme 

Court’s decisions in Potawatomi and Kiowa compel the conclusion that it is immune 

from the County’s foreclosure proceedings.  First, as explained in Point I, above, 

Sherrill bars the Cayugas from asserting any sovereignty-based claims they might 

otherwise have, including tribal sovereign immunity from suit, in connection with 
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the State and local governments’ enforcement of their tax and regulatory 

jurisdiction over the Cayugas’ recently acquired lands.  In other words, Sherrill 

means that the Cayugas are equitably barred from asserting whatever sovereign 

immunity they might otherwise be entitled to claim under Potawatomi and Kiowa 

regarding the lands at issue here.   

Second, as explained in Point II, Yakima permits in rem real property tax 

foreclosure proceedings against taxable tribal lands.  Thus, here, the Cayugas have 

no sovereign immunity from the counties’ in rem real property tax foreclosures.  In 

contrast, Potawatomi and Kiowa involved in personam actions against the tribes 

and arose in circumstances very different from this case.  In addition, the Supreme 

Court decided Potawatomi shortly before Yakima was briefed and argued, and the 

Yakima Tribe cited the decision to no effect in support of its claim to “sovereign 

immunity from suit.”  Resp. Br., 1991 U.S. S.Ct. Briefs LEXIS 316, at *50.  And 

although Kiowa held that Indian tribes enjoyed sovereign immunity even from suits 

based on contracts entered into outside the reservation, 523 U.S. at 760, that 

conclusion did not abrogate Yakima’s earlier holding that taxable land owned by an 

Indian tribe within reservation boundaries was subject to forced sale for taxes.  

Yakima, rather than Potawatomi and Kiowa, governs in rem tax foreclosure of 

taxable tribal real property.    

Third, sound policy reasons counsel against extending Potawatomi and 

Kiowa to the foreclosure context.  In Potawatomi, the Supreme Court held that 

Oklahoma could not sue the tribe for payment of the cigarette taxes that the tribe 
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was required to collect on its reservation sales to non-tribal members.  The Court 

relied on the availability of other enforcement options regarding cigarette taxes.  

See Potawatomi, 498 U.S. at 514 (noting that the State, although barred from suing 

the tribe to collect its cigarette taxes, could in the alternative sue tribal officers, 

enforce against wholesalers, enter agreements with the tribes or seek relief from 

Congress).  The Madison County I panel stated that similarly, an alternative 

remedy was available here, because tribal officers “remain susceptible to suits for 

damages and injunctive relief.”  605 F.3d at 160. 

 The panel’s reliance on Potawatomi’s list of alternative cigarette tax 

enforcement strategies does not support a finding of immunity here because there is 

no meaningful real property tax enforcement alternative to a foreclosure action.  

The action to foreclose a lien for unpaid real property taxes provides a high 

probability of prompt payment, and thus foreclosure is a venerable and universal 

tax collection mechanism.  See L.K. Land Corp. v. Gordon, 136 N.E.2d 500, 504 

(N.Y. 1956) (tax lien foreclosure action is “the primary means of enforcing a claim,” 

as opposed to “other remedies, uncertain and less efficacious”).  In contrast, the 

panel’s suggested alternative involves uncertainty and delay.   

And although Kiowa acknowledged that tribal sovereign immunity may bar 

suits by involuntary claimants such as tort victims, 523 U.S. at 758, Kiowa itself 

involved a private lender’s action against the tribe on a promissory note -- a garden-

variety voluntary commercial loan transaction.  But here Seneca County did not 

choose to enter its relationship with the Cayuga Nation, and unlike a private tort 
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victim, the State and the County, not the Cayugas, are sovereign over these lands.  

Accordingly, Kiowa cannot reasonably be extended to bar Seneca County’s in rem 

foreclosure proceedings. 

Finally, as a majority of the Madison County I panel recognized, its 

application of Potawatomi and Kiowa extended tribal sovereign immunity to bar tax 

foreclosure even as to “land that was never part of a reservation.”  605 F.3d at 163. 

(Judges Cabranes and Hall concurring.)  Under the panel’s analysis, the Cayuga 

Nation, or any other Indian tribe, could buy real property anywhere in the United 

States, e.g., the Empire State Building, refuse to pay real property taxes, and 

invoke sovereign immunity from suit as an absolute defense to the resulting 

foreclosure action.  The panel’s holding does not depend on the tribal history or legal 

status of the land but follows solely from the fact of tribal fee ownership today.3    

There is no conceivable policy justification for a decision that could disrupt 

state and local governance in every community in the United States.  This Court 

should reject this unwarranted expansion of tribal power at the expense of the 

State’s “residuary and inviolable sovereignty” under the Constitution and hold 

instead that Sherrill and Yakima, not Kiowa and Potawatomi, govern this case.  

Alden v. Maine, 527 U.S. 706, 715 (1999) (quoting The Federalist No. 39, at 245    

(C. Rossiter 1961 ed.) (J. Madison)).  This Court should hold that the Cayuga Nation 

                                                 
3  In the district court, the Cayuga Nation appeared to limit its claim of sovereign immunity 
to land that that it owned within its ancient reservation boundaries.  Jt. App. 152, 154 (oral 
argument), 177-178 and n. 5 (district court decision).  However, in this Court, the Cayugas 
back away from the suggestion that they have limited their claim of tribal sovereign 
immunity from foreclosure.  Br. at 31 n.11. 
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has no sovereign immunity as to the County’s real property tax foreclosure 

proceedings regarding the Cayugas’ fee lands over which the State and the County, 

not the Cayugas, are sovereign. 

CONCLUSION 

For the foregoing reasons, the amicus curiae Attorney General of the State of 

New York answers the Court’s two questions “No” and respectfully urges the Court 

to reverse the judgment of the United States District Court for the Western District 

of New York and to dismiss the complaint. 

      Respectfully submitted, 

       ERIC T. SCHNEIDERMAN 
         Attorney General of the 
         State of New York 
        
       BARBARA D. UNDERWOOD 
         Solicitor General 
       
       s/Andrew D. Bing________ 
       ANDREW D. BING 
         Deputy Solicitor General 
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