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STATEMENT OF RELATED CASES 

The five cases cited by the Defendant as “related” are not related within the 

meaning of the rules for briefing, or otherwise.  Four of the five citations are to a 

single case, and both of the cited cases involved different claims to other lands and 

additional parties.  

1. Pueblo of Zia v. United States, 168 U.S. 198 (1897):  The Pueblos of Zia, 

Santa Ana, and Jemez sought confirmation of what was known as the “Ojo 

del Espiritu Santo Grant,” containing about 382,849 acres.  The land 

encompassed by the Ojo del Espiritu Santo Grant is totally outside of, and 

separate from, the land at issue in this litigation.  

2. Pueblo de Zia, et al v. United States (Zia I-IV) (a single case with multiple 

decisions set out as “related cases” 2 through 5 in the Response Brief with 

citations):  The Pueblos of Zia, Santa Ana, and Jemez pursued claims before 

the Indian Claims Commission (the ICC or the Commission) alleging that, 

among other things, the United States had extinguished title to some of their 

aboriginal lands outside of, and separate from, the land at issue in this 

litigation. 
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ISSUES PRESENTED FOR REVIEW 

Jemez Pueblo agrees with the Appellee that “[t]he issue on appeal is not 

whether Jemez Pueblo holds aboriginal title to the lands” at issue, “but whether the 

district court correctly dismissed this suit for lack of jurisdiction under Federal 

Rule of Civil Procedure 12(b)(1).” (Add. 32-33).  Resp. Br. at 2.  To decide that 

second question – the propriety of dismissal under Rule 12(b)(1) – the district court 

was required to make a factual determination as to when the Pueblo’s claim 

accrued.  As Appellee recognizes at page 39 of its Response Brief, the Pueblo’s 

claim accrued not when the United States acquired its title, or even when it quit 

claimed title to the Baca heirs, but instead the Pueblo’s claim accrued when the 

U.S. first “took actions” “inconsistent” with the Pueblo’s Indian title.  If Jemez 

Pueblo’s claim accrued at any point before the year 2000, then the US waiver of 

immunity under the Quiet Title Act (28 U.S.C. 2409A, Add. 13-15) (“QTA”) 

would not be available as a source of jurisdiction in this litigation.  But the district 

court never made the factual determination as to when the Pueblo’s claim accrued; 

which is an error requiring that the judgment below be reversed and the case 

remanded for further proceedings. 

Despite this agreement as to the issue on appeal, the Appellee’s response 

raises arguments outside the scope of the issue on appeal and is organized in a 
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fashion that makes it difficult to determine where or if it is addressing the specific 

issues raised in Jemez Pueblo’s opening brief.  For example, although the opening 

brief first discusses QTA issues, that Act is not identified as an issue in Appellee’s 

response, and Appellee does not address the Act at all until section II (A)(3) of the 

response.  Adding to the confusion, Appellee ignores many of the Pueblo’s 

arguments and adds two of its own challenges to the district court’s decision: a 

request that this Court reverse the holding that Jemez Pueblo’s claim is not barred 

by earlier ICCA litigation; and a request that this Court, on appeal, dismiss under 

Fed. R. Civ. P. 12(b)(6), Add. 32-33 [Appellee’s Issue number 4].     

This reply follows the format of Jemez Pueblo’s opening brief.  To help 

organize the arguments, the Pueblo restates the issues below, each followed by the 

issue number assigned by the Appellee to argument of the issue in its Response. 

1. Whether the district court erred when it held that “Plaintiff has not 

met its burden to establish a valid waiver of sovereign immunity” without ever 

addressing the government’s waiver of sovereign immunity in the Quiet Title Act. 

[Not identified by Appellee as an issue, but addressed at Section II (A)(3) of Resp. 

Br. pages 34-38]. 
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2. Whether the district court erred when it reached the factual merits of 

Jemez Pueblo’s claims under Rule 12(b)(1) without any evidentiary proceeding or 

trial.  [Appellee’s Issues 1 and 4.] 

3.  Whether the district court erred when it held that the Indian Claims 

Commission Act (“ICCA”)1 forced Indian tribes to appear before the Indian 

Claims Commission and, in exchange for money, surrender their unextinguished 

aboriginal title to land on which there was no shadow of an adverse United States’ 

interest, failing which they would be forever barred from any remedy in any other 

forum against the United States relating to those lands.  [Appellee’s Issues 2 and 

3]. 

RESPONSE TO APPELLEE’S “STATEMENT OF FACTS” 

 Confirming the factual nature of the Pueblo’s claim, Appellee includes 

significant legal argument in a ten page section it captions “Statement of Facts.”  

Although some of the factual and legal presentation is accurate, several very 

important points are not, including by way of example:  

1.  The Pueblo never conceded that when the United States transferred land 

from the public domain to a private party, it extinguished aboriginal title.  Asserted 

in Resp. Br. at 6.   

                                           
1 Pub. L. No. 79-726, 60 Stat. 1049, formerly codified at 25 U.S.C. 70a et. 

seq. (1976), Add. 26-29. 
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2.  “Exclusive use” and “full dominion and control” are not required to 

establish aboriginal title.  Asserted in Resp. Br. at 6.  Instead, “the test is whether 

the portion of the land claimed, keeping in mind the particular tribe's lifestyle, may 

fairly be considered the tribe's ‘home.’”  Alabama-Coushatta Tribe of Texas v. 

United States, 28 Fed. Cl. 95, 108 (Fed. Cl. 1993), aff'd in part as modified, rev'd 

in part, 2000 WL1013532 (Fed. Cl. June 19, 2000).  Infra at 19-21.  

3.  The ICCA’s jurisdiction over Indian claims against the United States was 

not “broad and exclusive” [Asserted in the Resp. Br. at 7], as it applied only to 

claims that had “accrued” and only provided for claims for money damages, not 

possessory rights.  See generally, Opening Brief at 26-53.       

4.  The United States did not convey these lands “absolutely and without 

reservation” to the Baca Heirs, Asserted in Resp. Br. at 9.  Indeed, the United 

States Supreme Court has expressly found that this conveyance to the Baca heirs 

was in the nature of a quit claim, which preserved any preexisting claims such as 

Jemez Pueblo’s Indian title.  See generally, infra at 36-39. 

5.  The Surveyor General’s designation of these lands as “vacant” in 1860 

does not establish that the lands were in fact “unoccupied” by Jemez Pueblo at the 

time [Discussed in the Response at 9], because:  (a) “vacant” meant unclaimed 

pursuant to any documented land grant; (b) there is no indication that the Surveyor 
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General or any designee physically inspected the land; and (c) due to the manner in 

which these particular lands were surveyed, any purported factual information 

gathered about these lands would have to be disregarded.  See generally, infra at 

30-34.      

6.  The fact that the Pueblo asserted other aboriginal land claims before the 

ICC does not bar the separate and distinct claim at issue here.  Asserted in the 

Response at 10-12.  Jemez Pueblo never asserted the claims in this case before the 

ICC, as confirmed by the district court in the decision below.  Mem. Op. and Order 

(Sept. 24, 2013) App. 39-49 at 47-48. 

7.  That Jemez Pueblo supported U.S. acquisition of this property is of no 

import to the claims at issue here.  Discussed in Resp. Br. at 13-14.  The Pueblo 

clearly believed, albeit mistakenly, that the U.S. would honor and respect the 

Pueblo’s Indian title and allow the Pueblo continued unfettered use of the land.  It 

was only after US re-acquisition of the property, at the point when the U.S. first 

took actions inconsistent with the Pueblo’s Indian title, that Jemez Pueblo’s Indian 

title was affected and that the Pueblo’s claim against the United States accrued.  

See generally, infra at 11-14, 27-28.      
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SUMMARY OF THE ARGUMENT 
 

Appellee attempts to brush aside the import of the sovereign immunity 

waiver in the Quiet Title Act.  Initially, Appellee argues that the United States’ 

acquisition of the land as a national preserve in 2000 created an interest in the 

United States superior to any rights the Pueblo had in that land in 2000.  That 

argument is a concession of the propriety of this QTA action as it acknowledges 

that the Pueblo’s property rights were negatively affected upon U.S. acquisition in 

2000.  Appellee’s second argument – that U.S. re-acquisition of an interest in land 

that was long ago held by the U.S. in the public domain cannot trigger claims 

based on that re-acquisition – is contrary to the law and would, if adopted by this 

Court, render the Quiet Title Act largely meaningless given that millions of acres 

of land in the U.S. was at one time or another in the public domain.  Under 

Appellee’s reasoning, federal re-acquisition of homesteads, mining patents, 

acequias, railroad grants, and a host of other interests would never be subject to 

QTA review or protections.  

The district court’s dismissal under Fed. R. Civ. P. 12(b)(1) without any 

evidentiary proceeding or trial was error given the integral relationship between the 

facts and the jurisdictional question presented in this case.  To determine its 

jurisdiction the district court was required to first make a factual finding as to the 
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date upon which Jemez Pueblo’s claim accrued, i.e., when the U.S. first took 

actions inconsistent with the Pueblo’s Indian title.  That is the critical factual 

finding necessary to establish whether the Pueblo has timely initiated this action 

under the QTA.  Recognizing the weakness in the district court’s Rule 12(b)(1) 

ruling, Appellee asks this Court to rule in its favor under a Rule 12(b)(6) theory not 

decided by the district court.  Instead of doing so, this Court should confirm that a 

Rule 12(b)(1) jurisdictional holding was not a proper basis upon which to reject the 

Pueblo’s claims and remand for further factual presentation by the parties. 

Appellee’s request that this Court reverse the district court’s rejection of 

Appellee’s ICCA section 22 argument based on Appellee’s recycled claim that 

these issues were already decided is equally flawed.  Appellee itself admits that the 

Pueblo never raised these claims before the ICC.  And Appellee did not cross 

appeal the district court’s decision against it on this issue.  Appellee has failed to 

meet the burden required to reverse the district court on this issue. 

The district court’s interpretation of the ICCA as an absolute bar to later 

accrued claims is contrary to the Act’s legislative history, the Act itself, and a long 

history of controlling precedent, including decisions of the United States Supreme 

Court.  In previous cases, Appellee has agreed with Jemez Pueblo’s position on 

this point.  Indeed, Appellee does not dispute that its position here on the effect of 
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the ICCA is not consistent with its position in other cases.  The district court’s 

holding below that the ICCA divested courts in perpetuity from having jurisdiction 

to hear any future Indian title claims is incorrect and must be reversed.  

Finally, in its response Appellee asks this Court to enter a remarkable 

holding never before considered by any court:  that the Surveyor General’s 

ministerial acts regarding land grant claims in the New Mexico Territory that lead 

to a quitclaim transfer of an interest in land 160 years ago was a dispositive ruling 

on all legal interests in that land that is binding on all courts today.  If this Court 

accepts Appellee’s argument, then the only thing necessary to defeat conflicting 

land claims in New Mexico is a showing that the Surveyor General included lands 

in the public domain which, under Appellee’s reasoning, extinguished all claims to 

the land so identified in the Surveyor General’s report.  That is not the law. 
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RESPONSE TO APPELLEE’S STANDARD OF REVIEW  
AND BURDEN OF PROOF STATEMENT 

 
The district court made the specific factual holding that the Pueblo did not 

bring these claims before the Indian Claims Commission:   

Plaintiff did not include the subject property in its claim before the 
ICC.  
. . . 
Despite the fact that the alleged aboriginal title existed prior to 1946, 
Plaintiff did not include the subject property in its ICCA claim.  

 
Mem. Op. and Order (Sept. 24, 2013) App. at 47-48.  Appellee asks this Court to 

reverse the district court on this factual issue.  Resp. Br. § II (B).  This factual 

determination by the district court is reviewed for clear error.  Holt v. United 

States, 46 F.3d 1000, 1003 (1995).   

 Appellee does not challenge or even address the requirement that this 

Court apply the canons of construction requiring statutes to be liberally construed 

in favor of the Indians.  Felix S. Cohen, Cohen’s Handbook of Federal Indian Law 

(2012 Ed.), § 2.02; Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 

(1985) (“standard principles of statutory interpretation do not have their usual force 

in cases involving Indian law”); Choate v. Trapp, 224 U.S. 665, 675 (1912) (“in 

the government's dealings with the Indians the . . . construction, instead of being 

strict, is liberal; doubtful expressions, instead of being resolved in favor of the 

United States, are to be resolved in favor of a weak and defenseless people, who 
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are wards of the nation, and dependent wholly upon its protection and good faith.  

This rule of construction has been recognized, without exception, for more than a 

hundred years”).  This Court is bound to apply these well-recognized cannons in 

rendering its decision in this case.   

ARGUMENT 

I. The District Court Erred When It Failed to Address Its Subject 
Matter Jurisdiction Under the Sovereign Immunity Waiver in the 
Quiet Title Act. 
 

The waiver of sovereign immunity in the QTA was the only waiver of 

immunity and source of jurisdiction relied upon by Jemez Pueblo in this case.  But 

the district court never addressed the QTA’s grant of jurisdiction, and erred when it 

failed to do so.  The district court further erred when it did not use its inherent 

authority to determine facts necessary to establish its jurisdiction – specifically 

facts necessary to decide when the Pueblo’s claim against the United States 

accrued.  Petrella v. Brownback, 697 F.3d 1285, 1292 (10th Cir. 2012) (“a federal 

court always has jurisdiction to determine its own jurisdiction” (quotations and 

citations omitted)). 

Whether Jemez Pueblo has the right to bring its claim under the QTA 

depends entirely on when its claim accrued, i.e. when the U.S. began taking actions 

inconsistent with the Pueblo’s Indian title.  If, as Appellee argues, the Pueblo’s 
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claim accrued before 1946, then the QTA sovereign immunity waiver is not 

available – not because of the ICCA but because of the QTA’s twelve-year 

limitations period.  Accord Spirit Lake Tribe v. N. Dakota, 262 F.3d 732, 735 (8th 

Cir. 2001) (analyzing Tribe’s land claim under QTA notwithstanding earlier ICCA 

claim).  But if, as Jemez Pueblo argues, the claim did not accrue until the United 

States acquired its interest in 2000, then the QTA sovereign immunity waiver 

allows this case to proceed.  Spirit Lake Tribe, 262 F.3d at 739 (“the government's 

outright abandonment effectively removes the cloud on a plaintiff's title and 

extinguishes his obligation to file a quiet title action within 12 years.  If the 

government later reasserts an adverse claim, the reasserted claim is properly 

regarded as a new claim and a new 12–year period begins in which a plaintiff may 

file his QTA action against the government”).2  Either way, before the district court 

could determine whether it had jurisdiction the under the QTA, the court was 

required to make a factual determination regarding the date upon which Jemez 

                                           
2 As confirmed by the court in Spirit Lake, Appellee is wrong when it argues 

that ICCA § 12 extinguished “claims that could be presented to courts under other 
statutes” because otherwise, according to Appellee, “its language barring the 
presentation of claims to court would be meaningless surplusage.”  Resp. Br. at 35. 
The ICCA was a remedial statute brought to facilitate, not bar, then existing 
claims.  Indeed, ICCA Section 24’s grant of ongoing jurisdiction over tribal claims 
arising after 1946 itself shows the fallacy of Appellee’s argument.  Section 12’s 
time bar is no more surplusage than is the time bar in the QTA.  Neither purports to 
nor does either bar all claims under other statutes, nor can Appellee cite any 
authority stating otherwise. 
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Pueblo’s claim against the United States accrued.  Rosette, Inc. v. United States, 

141 F.3d 1394, 1398 (10th Cir. 1998) (“The Quiet Title Act is clear that a claim 

accrues when the plaintiff knew or should have known of the United States’ 

interest” (emphasis added)).  But the district court never reached these necessary 

factual issues and never addressed its jurisdiction under the QTA.  

The Quiet Title Act analysis is so important that the Pueblo dedicated the 

entire opening section of its brief to the district court’s jurisdiction under the QTA.  

But the Appellee avoided responding until the last half of its response, in a section 

addressing the ICCA, and specifically in four pages located in subsection II (A)(3) 

of the response brief.  There, Appellee raises only two arguments challenging 

jurisdiction under the QTA: 1) that the ICCA bar on claims accruing before 1946 

trumps the QTA (Resp. Br. at 34); and 2) that Jemez Pueblo did not meet the 

twelve-year limitations period in the QTA because its claim accrued in 1860 (Resp. 

Br. at 36-37).  Both arguments require a factual determination as to when Jemez 

Pueblo’s claim accrued.  That is precisely the approach taken by appellate courts 

when deciding QTA claims brought by tribes, even those cases where the court 

also addresses issues under the ICCA.  (See cases cited in Opening Brief at 29 and 

left unchallenged in the Response).   
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Jemez Pueblo’s claim against the United States did not accrue in 1860 

because the United States’ interest at that time was not adverse to the Pueblo’s 

Indian Title:  

when the plaintiff claims a non-possessory interest such as an 
easement, knowledge of a government claim of ownership may be 
entirely consistent with a plaintiff's claim. A plaintiff's cause of action 
for an easement across government land only accrues when the 
government, “adversely to the interests of plaintiffs, denie[s] or 
limit[s] the use of the roadway for access to plaintiffs' property.” 

 
Michel v. United States, 65 F.3d 130, 132 (9th Cir. 1995) (quoting and citing 

Werner v. United States, 9 F.3d 1514, 1516 (11th Cir.1993).  Instead, the Pueblo’s 

claim accrued in 2000 when the United States first acquired the property and began 

to take actions adverse to Jemez Pueblo’s Indian Title.  Cf. Rio Grande Silvery 

Minnow (Hybognathus amarus) v. Bureau of Reclamation, 599 F.3d 1165, 1169 

(10th Cir. 2010).  Jemez Pueblo brought this civil action against the United States 

within the QTA’s twelve-year jurisdictional limitation period.  The district court 

therefore erred when it failed to address its subject matter jurisdiction over Jemez 

Pueblo’s unextinguished Indian Title claim under the sovereign immunity waiver 

in the QTA.   
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II. The District Court Erred When It Decided the Factual Merits of 
Jemez Pueblo’s Quiet Title Act Claims Under Rule 12(b)(1). 
 
A. Appellee does not dispute that it raised a factual (not facial) 

challenge to Jemez Pueblo’s complaint.  
 

In its response, Appellee does not dispute that it relied on evidence outside 

the pleadings to make a factual (not facial) challenge to Jemez Pueblo’s complaint.  

And it cannot dispute the highly factual nature of the matters at issue, given that 

ten pages of its Response (twenty percent of its brief) is consumed by Appellee’s 

“Statement of the Facts.”  Resp. Br. at 5-14.  Yet in the face of Appellee’s factually 

specific challenge, the district court never determined the most critical fact: the 

date on which Jemez Pueblo’s claim accrued.  That factual determination is 

dispositive on the question of the district court’s jurisdiction.  If the facts show the 

Pueblo’s claim accrued in 2000, then the district court has jurisdiction under the 

QTA.  If the facts were to show that the claim accrued before that date, then the 

claim would be time-barred under the QTA.  But either way, a factual record and 

factual findings need to be developed in the first instance by the district court.  

That did not happen, making dismissal under Rule 12(b)(1) inappropriate. 

Jemez Pueblo’s opening brief cited a number of cases confirming the district 

court’s misapplication of Rule 12(b)(1).  The Response did not distinguish nor 

even mention a single one of these cases, instead inappropriately lodging an 
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indirect attack on the merits of Jemez Pueblo’s Indian Title claim.  Williamson v. 

Tucker, 645 F.2d 404, 415 (5th Cir. 1981) (“no purpose is served by indirectly 

arguing the merits in the context of federal jurisdiction”); Bell v. Hood, 327 U.S. 

678, 682 (1946); Kerns v. United States, 585 F.3d 187, 192-93 (4th Cir. 2009) 

(where the defendant has challenged not only the court's jurisdiction but also the 

existence of the plaintiff's cause of action, the trial court should afford the plaintiff 

the procedural safeguards—such as discovery—that would apply were the plaintiff 

facing a direct attack on the merits); Adams v. Bain, 697 F.2d 1213, 1219 (4th Cir. 

1982) (same);   

Instead of responding to Jemez Pueblo’s argument addressing subsection 

Rule 12 (b)(1), the response simply refers to “12(b) motions,” effectively lumping 

all such motions into one category.  But doing so fails to recognize the summary 

nature of 12(b)(1),  the greater procedural protections contained in 12(b)(6), and 

the impropriety of using 12(b)(1) to decide the merits of a case under the guise of 

jurisdictional analysis.  

The Appellee ignore this clear legal authority, and raises only two factual 

issues neither of which supports dismissal under Rule 12(b)(1): 

(1) A factual argument (rejected by the district court) that the 

Pueblo’s ICC monetary compensation claim for other real 

Appellate Case: 13-2181     Document: 01019304554     Date Filed: 09/03/2014     Page: 26     



16 

 

property (the title to which had been taken by the United States) 

precluded the Pueblo’s unextinguished title claim to this separate 

and distinct piece of land; and   

(2) A factual argument that the Pueblo’s claim somehow accrued 

prior to August 13, 1946, and was therefore barred by the ICCA.  

These factual arguments use a challenge to jurisdiction to attack the merits 

of the Pueblo’s claim.  Neither is correct, and indeed the first was rejected by the 

district court below and not challenged by way of a cross appeal.  And both 

demonstrate the impropriety of dismissal under Rule 12(b)(1) based on 

jurisdiction, instead of full consideration of the merits of the claim at trial or on 

summary judgment.  By dismissing the case under Rule 12(b)(1), the district court 

improperly denied the Pueblo its right to present evidence and engage in discovery, 

and improperly shifted the burdens and presumptions onto the Pueblo.     

B. Appellee does not contest nor address basic concepts of property 
law differentiating between a property interest and accrual of a 
claim, and differentiating between litigation to protect existing 
title and litigation seeking compensation for a taking.   

 
The opening brief discussed in detail two critical legal issues that must be 

addressed on this appeal:  (1) the difference between a property interest and a 

claim (cause of action) to protect that interest; and (2) the difference between 

litigation to protect a still existing property interest and litigation once the property 
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interest is extinguished seeking compensation (money damages) for the taking.  A 

person can own property but not have a claim (cause of action) accrue to protect 

that interest.  And a person can hold title to property but not have a claim for 

money damages if that title is not impaired.  Jemez Pueblo dedicated two sections 

of its opening brief to explaining how application of these concepts demonstrates 

the fallacy in Appellee’s arguments and the error in the district court’s ruling 

below.  The Response simply ignored that argument and these important property 

law concepts. 

C. Any ruling Under Fed. R. Civ. P. Rule 12(b)(6) should first be 
made by the District Court on an adequate factual record.  

 
Recognizing the problems with the district court’s reliance on Rule 12(b)(1) 

to decide the merits of Jemez Pueblo’s claims under the guise of jurisdiction, 

Appellee ends its response with a request that this Court on appeal simply rule 

against the Pueblo under Rule 12(b)(6).  In doing so, Appellee acknowledges that 

the well-pleaded factual allegations in the 96-paragraph, 15-page complaint must 

be viewed in the light most favorable to the plaintiff.  Resp. Br. at 47.  And as 

Appellee concedes, the court’s function on a Rule 12(b)(6) motion is not to weigh 

potential evidence that the parties might present at trial, but to assess whether the 

plaintiff’s complaint alone is legally sufficient to state a claim for which relief may 

be granted.  Miller v. Glanz, 948 F.2d 1562, 1565 (10th Cir. 1991).  Indeed, a court 
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cannot look beyond the facts in the complaint to decide a Rule 12(b)(6) motion.  If 

additional factual matters must be considered by the court, then the protections of 

Rule 56 (Add. 34) must be provided.  Miller, 948 F.2d at 1565 (“Failure to convert 

[a Rule 12(b)(6) motion] to a summary judgment motion and to comply with Rule 

56 when the court considers matters outside the plaintiff's complaint is reversible 

error” (citations omitted)). 

Appellee raises three arguments to support its request that this Court grant it 

judgment on appeal as a matter of law under Rule 12(b)(6), none of which support 

the requested dismissal on appeal at this early stage of the litigation: 

i.  An argument that the complaint does not allege sufficient facts to 

demonstrate that between 1860 and 2000 the Pueblo had “full dominion 

and control over the area” (Resp. Br. at 47);  

ii.  An argument that passage of the Preservation Act extinguished Jemez 

Pueblo’s Indian title (Resp. Br. at 48); and 

iii. An argument that Jemez Pueblo cannot assert its Indian Title against the 

United States (Resp. Br. at 49).    

1. Jemez Pueblo alleged sufficient facts to confirm its Indian Title 
remained intact between 1860 and 2000. 

 
Jemez Pueblo presented evidence to the district court confirming that the 

Baca heirs received this location subject to the Pueblo’s original Indian Title.  App. 
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17-18.  Based on the pleadings and the evidence before it, the district court found 

that the Baca heirs and their successors-in-interest did not disturb Jemez Pueblo’s 

peaceful enjoyment of its right of occupancy of the Valles Caldera.  (Add. 3).  

Notwithstanding the pleadings and the district court’s findings, Appellee argues 

that the complaint fails to allege sufficient facts establishing Jemez Pueblo use of 

the land at issue between 1860 and 2000. 

Appellee’s argument is wrong for at least two reasons.  First, as noted above, 

the complaint does allege, and the district court found, that Jemez Pueblo 

continued using the land at issue throughout the period in which the Baca heirs and 

their successors held an interest.  Second, Appellee misstates the applicable legal 

standard for a showing of Indian Title.  It is not necessary to show that there has 

never been use of the land at issue by non-tribal members.  Alabama-Coushatta 

Tribe of Texas v. United States, 28 Fed. Cl. 95, 108 (Fed. Cl. 1993), aff'd in part as 

modified, rev'd in part, 2000 WL1013532 (Fed. Cl. June 19, 2000) “[I]n 

determining whether a tribe has aboriginal title to an area, courts decide whether 

the tribe has physical dominion or control over a definable territory.  Case law 

makes clear that this does not require proof that the tribe was the sole occupant of 

every square yard of the claim area.  Instead, the test is whether the portion of the 
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land claimed, keeping in mind the particular tribe's lifestyle, may fairly be 

considered the tribe's ‘home.’”). 

Finally, if notwithstanding the detailed averments in the complaint this 

Appellate Court believes the complaint is deficient under Rule 12(b)(6), the Court 

should reverse and remand with instructions that the district court grant Jemez 

Pueblo leave to amend the complaint.  Foman v. Davis, 371 U.S. 178, 181-82 

(1962) (“outright refusal to grant the leave [to amend the complaint] without any 

justifying reason appearing for the denial is not an exercise of discretion; it is 

merely abuse of that discretion and inconsistent with the spirit of the Federal 

Rules”). 

2. The Preservation Act did not extinguish Jemez Pueblo’s Indian Title. 
 

Neither the plain language of the Valles Caldera Preservation Act, P.L. 106-

248, 114 Stat. 598 (July 25, 2000) (“Preservation Act”), nor its legislative history, 

contain any indication that Congress intended to extinguish Jemez Pueblo’s Indian 

title under the standards set forth in United States v. Santa Fe Pacific R.R. Co., 314 

U.S. 339 (1941).  Absent such congressional intent, simply acquiring land as the 

Appellee did here does not extinguish Indian Title: 

The government also contends that cases such as United States v. 
Pueblo of San Ildefonso, 513 F.2d 1383 (Ct. Cl.1975), make clear that 
inclusion of aboriginal lands within a grazing district under the Taylor 
Grazing Act extinguishes Indian title. The issue in San Ildefonso, 
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however, was when a taking occurred of aboriginal lands; the taking 
itself was not in question. The court made quite clear that when 
aboriginal title is extinguished over a period of time by a series of 
encroachments, practical compromises have to be made in choosing a 
[takings] date. 

United States v. Dann, 706 F.2d 919, 932 (9th Cir. 1983) (“Dann II”), rev'd on 

other grounds, 470 U.S. 39 (1985).  The Dann II court also distinguished United 

States v. Gemmill, 535 F.2d 1143 (9th Cir. 1976): 

Gemmill did not rely solely on inclusion within a national forest as the event 
causing extinguishment. The Pit River Indians had been forcibly removed 
from the land by military action some hundred years before the decision. . .  
We cannot therefore draw from Gemmill a rule that mere inclusion of 
aboriginal lands still held in Indian occupancy within a grazing district 
serves to extinguish Indian title. We reject such a rule here. 
 

Dann II at 932-33. 3  And the Supreme Court has confirmed that government 

acquisition of title for inclusion in a national forest does not bar a subsequent QTA 

action:  

                                           
3 None of the other cases cited by the Appellee overrule the specific 

requirements necessary for Congress to extinguish Indian title as confirmed in 
Santa Fe, 314 U.S. 339.  And none support Appellee’s claim that U.S. acquisition 
of land alone extinguishes Indian Title.  Confederated Salish & Kootenai Tribes v. 
United States, 401 F.2d 785, 787-89 (Ct. Cl. 1968) (extinguishment of title not 
based on transfer into national forest, but instead on “consistent legislative and 
executive treatment in the intervening years” (at 788)), cert. denied, 393 U.S. 1055 
(1969); Tlingit and Haida Indians of Alaska v. United States, 177 F. Supp. 452, 
454 (Ct. Cl. 1959) (special jurisdictional act case decided not based on motion to 
dismiss, but instead “[a]fter extensive hearings held pursuant to the above order” 
and with “detailed findings of fact” regarding nature and date of taking); Pai 
‘Ohana v. United States, 875 F. Supp. 680, 696 (D. Haw. 1995) (holding under 
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Here, however, the United States claims an interest in the Leech Lake 
lands, not on behalf of Indian beneficiaries of a trust, but rather on 
behalf of the United States Forest Service and the Chippewa National 
Forest. Thus, the [Quiet Title] Act provides the United States' consent 
to suit concerning its claim to these lands, provided, of course, that the 
plaintiff challenging the Government's title meets the conditions 
[twelve year limitations period] attached to the United States' [QTA] 
waiver of immunity. 
 

United States v. Mottaz, 476 U.S. 834, 843 (1986). 
 

As its name suggests, the Preservation Act was intended to preserve this 

resource.  There is no indication of a Congressional intent to extinguish any 

existing rights.  In fact, the Preservation Act expressly preserved valid existing 

rights. §105(e), 114 Stat. 598.  And it expressly recognized and committed the 

federal government to protect the Indian rights and uses of the acquired land.  E.g. 

§ 102(a)(10) (“certain features on the Baca ranch have historical and religious 

significance to Native Americans which can be preserved and protected through 

Federal acquisition of the property”).  Significantly, the Preservation Act 

specifically recognized that the land was not to be treated as a National Forest or 

                                                                                                                                        
Hawaiian law that individual title was extinguished when plaintiff’s ancestors 
failed “to apply for a Kuleana grant”), aff’d, 76 F.3d 280 (9th Cir. 1996); United 
States v. Pueblo of Zia, 474 F.2d 639, 641 (Ct. Cl. 1973) (Zia IV) (no finding that 
inclusion in national forest alone extinguished Indian title where taking dates were 
established by stipulation of the parties, and of particular note, certain lands were 
not included for compensation purposes because “Indian title was found by the 
Commission, 19 Ind.Cl.Comm. 62-65, never to have been extinguished” (at 642 fn. 
5)). 
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National Park.  E.g., § 102(a)(11); § 110(c) (“EFFECT OF TERMINATION.—In 

the event of termination of the Trust, the Secretary shall assume all management 

and administrative functions over the Preserve, and it shall thereafter be managed 

as a part of the Santa Fe National Forest, subject to all laws applicable to the 

National Forest System” (emphasis added)). 

3. Jemez Pueblo has a legal right to defend its Indian Title against 
adverse claims or actions of the United States. 

 
 Although the Supreme Court has held that Indian Title can be extinguished 

by Congress without compensation, no court has ever held that Indian Title is not 

enforceable against the United States.  That is particularly true where, as here, the 

Indian Title has not been extinguished by Congress or otherwise, and the QTA 

provides jurisdiction and a waiver of sovereign immunity necessary for 

adjudication of the title.   

Courts consistently have acknowledged that Indian Title is a right of 

occupancy, which, under Anglo-American common law, is a property right.  So, 

for example, the court in Vill. of Gambell v. Clark, expressly states: 

Aboriginal rights based on occupation and use are entitled to the protection 
of federal law even when they are not formally recognized as ownership by 
treaty or statute. 

 
746 F.2d 572, 574 (9th Cir. 1984) (citing Santa Fe, 314 U.S. at 347).    
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As a result, the statement that Indian Title is “good against all but the 

sovereign”, Oneida Indian Nation v. Cnty. of Oneida, 414 U.S. at 667 (“Oneida 

I”), does not mean that it does not exist in relation to the sovereign or is 

unenforceable against the sovereign – only that it is terminable by the sovereign, 

which requires an express and unambiguous Act of Congress.  Oneida Cnty. v. 

Oneida Indian Nation, 470 U.S. 226, 247 (1985); Santa Fe, 314 U.S. at 353-54.  

Federal law and policy has long recognized that Indian Title can be “purchased” 

from the Indian owners, albeit only with the approval of Congress.  25 U.S.C. 

§177, Add. 17.  It is undisputed that Indian Title is enforceable against third parties 

as a property right.  Whether it is a “property right” cannot vary with the identity of 

the defendant.  The Supreme Court and lower courts have frequently venerated 

Indian title as being “as sacred as the fee simple of the whites”, Santa Fe, 314 U.S. 

at 345-46, and rarely trivialized it as “a mere right of occupancy”, depending on 

the idiosyncrasies and objectives of the particular court and the prevailing political 

mood.4  But it is indisputably an enforceable property right, and is, in fact, trust 

                                           
4  A partial list of Supreme Court decisions holding Indian Title is “as sacred 

as the fee simple” includes Cherokee Nation v. Georgia, 30 U.S. 1, 48 (1831); 
Mitchel v. United States, 34 U.S. 711, 746 (1835); United States v. Cook, 19 Wall. 
398-99 (1873); Leavenworth, L. & G. R. Co. v. United States (1875) 92 U. S. 733, 
742, 755; Beecher v. Wetherby, 95 U.S. 517, 525-26 (1877); State of Minnesota v. 
Hitchcock, 185 U.S. 373, 388-89 (1902); Lone Wolf v. Hitchcock, 187 U.S. 553, 
564-65 (1903); United States v. Shoshone Tribe of Indians of Wind River 
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property that the United States is obligated to protect unless it is extinguished in 

accordance with the standards of Santa Fe. 

III. The District Court Erred when it Held that the ICCA Provides the 
Exclusive Remedy for Unextinguished Indian Land Claims. 

 
A. The ICCA was remedial legislation for takings. 

Appellee does not contest that the ICCA was remedial legislation intended to 

address wrongful takings of Indian land, as established in the Opening Brief at § III 

(A).  Appellee also does not contest that it has taken inconsistent positions on the 

effect of the ICCA on otherwise unextinguished Indian Title [Opening Brief §III 

(B)(6)].  Finally, Appellee does not even cite to, let alone address, Section 24 of 

the ICCA, which provides a waiver of sovereign immunity for post 1946 claims, 

and which itself confirms that the ICCA was never intended to extinguish all 

Indian claims in perpetuity. 

B. Appellee does not claim that the ICCA was the “exclusive remedy” 
available to Tribes holding unextinguished interests in land prior to 
1946.  
 

Appellee does not refute the argument set forth in Section III (B) of the 

Opening Brief that the ICCA was not indented to be an “exclusive remedy” for 

adjudication of all Indian Title existing as of 1946.  And Appellee agrees with the 

                                                                                                                                        
Reservation in Wyoming, 304 U.S. 111, 115-16 (1938); Northwestern Bands of 
Shoshone Indians v. United States, 324 U.S. 335, 359-60 (1945); Oneida, 414 U.S. 
at 661, 668-69 (1974); Oneida Cnty., 470 U.S. 226, 234-35 (1985). 
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statement in the Opening Brief at § III (B)(7) that the ICCA did not itself 

extinguish then existing Indian Title.5  Indeed, Appellee confirms that “the district 

court’s opinion and Navajo Tribe support the proposition that the ICCA’s time bar 

applies only when the United States first took actions (or inactions) ‘inconsistent’ 

with the alleged Indian rights prior to 1946.”  Resp. Br. at 53.   

That is exactly the factual issue that the district court should have, but did 

not, address below: when did Jemez Pueblo’s claim “accrue.”  In other words, 

when did the United States first take action inconsistent with Jemez Pueblo’s 

Indian Title?  As noted below and in the opening brief, the transfer to the Baca 

heirs was not action “inconsistent with” Jemez Pueblo’s Indian Title.  That Indian 

Title continued to exist.  It was only in 2000 when the U.S. acquired its own 

interest in the land and began taking steps to limit Jemez Pueblo’s access that the 

Pueblo’s claim accrued against the United States.   

Appellee’s decision not to argue that the ICCA was an “exclusive” remedy 

for all unextinguished Indian title claims is consistent with Appellee’s obligations 

under international law.6  As recently noted by James Anaya, Former United 

                                           
5 Resp. Br. § II (A)(4) (“the United States does not argue that the ICCA 

extinguished all Indian Title that was not presented to the Commission by 1951”). 
6 The Human Rights Committee has specifically voiced concern over the 

United States’ extinguishment of indigenous land rights.  Concluding Observations 
of the Human Rights Committee:  United States of America, 
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Nations Special Rapporteur on the Situation of Human Rights and Fundamental 

Freedoms of Indigenous Peoples when speaking of this very case: 

“the extinguishment theory espoused by the United States in the 
ongoing [Jemez Pueblo] litigation is squarely at odds with the 
contemporary international standards grounded in universal human 
rights of equality, cultural integrity and property. As stated by the 
Committee on the Elimination of Racial Discrimination in relation to 
States’ obligation to refrain from discrimination in relation to 
property, “where [indigenous peoples] have been deprived of their 
lands and territories traditionally owned or otherwise inhabited or 
used without their free and informed consent,” the State has an 
obligation to “take steps to return those lands and territories” (CERD, 
General Recommendation 23, para. 5). Further “Only when this is for 
factual reasons not possible, the right to restitution should be 
substituted by the right to just, fair and prompt compensation. Such 
compensation should as far as possible take the form of lands 
and territories” (Ibid.) . . . I urge all relevant United States authorities, 
including executive and judicial authorities, to interpret the applicable 
federal law in this case in a manner consistent with the United States’ 
international human rights obligations and policy commitments.”  

Mandate of the Special Rapporteur on the Right of Indigenous Peoples (May 
16, 2014) available at https://spdb.ohchr.org/hrdb/27th/public_OL_ 
USA_16.05.14_%288.2014%29pdf (last visited Sept. 2, 2014). 

  

                                                                                                                                        
CCPR/C/USA/CO/3/Rev.1, para. 12 (Dec. 18, 2006), available at: 
http://www.refworld.org/docid/45c30bec9.html (last visited Sept. 2, 2014). 
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C. Appellee limits its response to Jemez Pueblo’s ICCA argument to 
only two contentions. 
 

Conceding that the ICCA was remedial legislation for actual takings, and 

conceding that the ICCA was not an exclusive remedy, Appellee limits its ICCA 

response to two arguments:  1) that the Pueblo’s claim “existed” before 1946 

(although the operative term is “accrued,” which is a factual determination that the 

district court never made); and 2) that the current litigation is barred by the Jemez 

Pueblo’s unrelated litigation before the ICC in a separate case.7  Given the greater 

complexity of the first argument, Jemez Pueblo addresses these two contentions in 

reverse order.  

1. The district court’s finding that these claims are not barred by 
Jemez Pueblo’s unrelated ICC litigation should not be reversed on 
appeal.8 

 
The district court rejected the argument that Jemez Pueblo’s current claims 

are barred by unrelated litigation before the ICC:   

Plaintiff did not include the subject property in its claim before the 
ICC.  
. . . 
Despite the fact that the alleged aboriginal title existed prior to 1946, 
Plaintiff did not include the subject property in its ICCA claim.  

 

                                           
7 Resp. Br. at 33“The ICCA operates as a jurisdictional bar to this action for 

two reasons.” 
8 Replying to Appellee’s Resp. Br. II(B) at 61-65. 
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Dist. Ct. Decision at 9-10.  Appellee’s request that this Court reverse the district 

court on this factual issue is reviewed for clear error.  Holt, 46 F.3d at 1003. 

 There is no error in the district court’s holding, and Appellee has not 

directed this Court to anything in the record to the contrary.  Indeed, in earlier 

filings the Appellee itself admitted that Jemez Pueblo’s current claim to 

unextinguished Indian Title in the Valles Caldera was not included in the title 

extinguishment claim before the ICC – which was related to other lands.  See Def. 

Mot. to Dismiss Pl.s Compl., dated February 14, 2013, docket number 14 at 25 

(“the Pueblo did not claim title to the Valles Caldera in the ICC litigation”). 

Nevertheless, Appellee now argues that Jemez Pueblo’s claim to the Valles 

Caldera is barred because, according to Appellee, the claim could have been raised 

in the ICC in conjunction with Jemez Pueblo’s taking claims for which it received 

compensation.  Resp. Br. at 41-46.  This argument fails, however, because it 

collapses the distinction between Indian Title that was extinguished prior to 1946 

and Title that was not extinguished as of that date.  Jemez Pueblo’s ICC claim was 

only for the former, and the Pueblo could not have brought a claim for the latter 

because the ICC did not have jurisdiction over such claims.  The only way Jemez 

Pueblo could have brought an Indian Title claim to the Valles Caldera in the ICC 

would have been for the Pueblo to abandon its title and argue that its title had been 
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extinguished, which the Pueblo was not willing to do nor required to do if it 

wanted to keep its interest in the land.  The two claims, therefore, are entirely 

unrelated. 

Given Appellee’s concession that Jemez Pueblo’s present claim was not 

litigated in the ICC, and because the Appellee has not directed this Court to any 

evidence that would indicate clear error by the district court when it held that the 

Pueblo’s current claim was not raised in, and is not barred by, the earlier ICC 

litigation, the district court’s holding on this issue should not be reversed.  

2. Appellee’s Collateral Assertion that Jemez Pueblo Did Not “Occupy” 
the Lands in the 1800s is Not Supported by the Evidence or the Law.9   

Appellee argues that Jemez Pueblo could not have occupied the lands in the 

1800s because, according to Appellee:  1) the Surveyor-General determined that 

the lands were “vacant;” and 2) the United States transferred the lands to the Baca 

heirs “without condition.”  E.g. Resp.  Br. at 24-28.  Both of these factual 

assertions are contrary to the historical record, and both demonstrate the need for 

presentation of evidence to the district court before determination on the merits of 

the Pueblo’s claims.   

  

                                           
9 Replying to Appellee’s Resp. Br. Sections II A at 34-55. 
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a. The Surveyor-General was not tasked with determining, 
and did not determine that the lands were in fact “vacant.”    

 
Appellee repeatedly asserts that before the lands were transferred to the Baca 

heirs, the Surveyor General determined that the lands were “vacant,” id. at 24, 25, 

26, and that this either disproves the Pueblo’s claim to Indian Title, or establishes 

that the claim is untimely, id. at 26.  Appellee’s argument misapprehends the 

function and conduct of the Surveyor General.   

(1)  The Surveyor General’s statutory mandate did not 
include a determination of aboriginal land claims. 

 
On August 21, 1854, the General Land Office outlined the Surveyor 

General’s responsibilities and obligations.  Annual Report of the Comm. General 

Land Office to the Secretary of the Interior for the Year 1871 (GPO 1872) at 65-69 

(“Annual Report”).  The Surveyor General was responsible for investigating 

“Spanish and Mexican land grant claims,” GAO-04-59 Report to Congressional 

Requesters-Treaty of Guadalupe Hidalgo Findings and Possible Options Regarding 

Long Standing Community Land Grants in New Mexico (June 2004) at 41 

(emphasis added), and was directed to “ascertain the origin, nature, character, and 

extent of all claims to lands under the laws, usages and customs of Spain and 

Mexico.”  Annual Report at 65 (emphasis added) quoting 33 Cong. Ch. 103, July 

22, 2954, 10 Stat. 308.  The Surveyor General was directed to gather official land 
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and title documents from government authorities, id. at 66, to solicit records from 

individual claimants, id. at 67, and to determine based on such documents the 

validity of “land clams of individuals, derived before the change in government.” 

Id. (emphasis added).  The Surveyor General was not directed to identify potential 

aboriginal land claims.  See id.     

Like the Surveyor General’s obligation with regard to individual land titles, 

the Surveyor General’s obligation with regard to Pueblo land titles was limited.  As 

explained by the U.S. Land Office:  “It is obligatory on the government of the 

United States to deal with the private land titles, and the ‘pueblos,’ precisely as 

Mexico would have done had the sovereignty not changed.”  Id. at 69.  Following 

this direction, the Surveyor General did not perform an exhaustive review to 

identify aboriginal land claims, prescriptive claims, or similar claims held by the 

Pueblos.   

Proceedings to determine validity of land grant titles under Spanish and 

Mexican law were not intended to and did not affect the aboriginal title of Pueblos 

and other Indian tribes.  Indeed, when the Court of Private Land Claims was 

established to adjudicate disputed land grant titles, Congress expressly stated:  “No 

claim shall be allowed that shall interfere with or overthrow any just and 
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unextinguished Indian title or right to any land or place.”  1891 Act Establishing 

the Court of Private Land Claims, Section 13(2), 26 Stat. 854, 1860 (1891). 

(2)  No one determined if the lands were “vacant” in any 
sense other than under applicable land grant law. 

 
The term “vacant,” when used in connection with the work of the Surveyor 

General meant simply that the Surveyor General had determined that the land was 

not claimed pursuant to any land grant.  Certainly, there is no indication that 

anyone physically inspected the land.  Cf. Shaw v. Kellog, 170 U.S. 312, 318, 335 

(1898) (discussing how Surveyor General “certified” that land was non-mineral 

using history of gold exploration and not physical inspection).  Indeed, even if 

there were a contention that a physical inspection was made to confirm vacancy, 

the information allegedly gathered would have to be disregarded.  As explained in 

United States v. Redondo Development Co., a case concerning the survey of these 

very lands prior to its quit claim to the Baca heirs: 

[I]t clearly appears that [representatives of the Surveyor General’s 
office] practiced a gross fraud in that part of their duty which 
consisted in marking the boundary lines upon the ground.  A tracing 
of the lines according to such of their marks and monuments as could 
be found disclosed a shortage in the required area of nearly 10,000 
acres.  In very few, if any, instances were the marks and monuments 
at the places indicated in their report, and for long distances none 
whatever were found.  It is quite apparent that a considerable part of 
the exterior lines was not traversed at all by the surveyors.  They 
reported a completion of their work in about one-sixth of the time 
reasonably necessary for a faithful performance by the force they 
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employed; their contract rate of compensation was by the mile.  We 
think that their marking of the lines upon the ground was fully 
discredited.  To sustain them it is necessary that the intent of the 
government and the Baca heirs and the field notes and plat reported by 
the surveyors be put aside.  The case is not one of the mere deviation 
from mathematical accuracy, but one in which a part of what is 
comprised in the term ‘survey’ may be said not to have been 
performed.   

 
254 F. 656, 658 (1918) (emphasis added).  Under these circumstances, it would be 

factually inaccurate to hold that there was a determination of “vacancy” by the 

office of the Surveyor General and factually inaccurate to hold that the Surveyor 

General made any determination regarding Jemez Pueblo use and occupancy of the 

subject lands.  And even if there had been such a determination, it would have been 

of no legal effect as to Jemez Pueblo’s Indian Title because “[t]he Surveyor 

General. . . had no authority to make legally binding determinations of ownership.  

He acted as an investigator and fact-finder and applied principles of Spanish and 

Mexican law to formulate recommendation to Congress.”  GAO Report at 130. 

b. The title held by the Baca heirs was not inconsistent with 
Jemez Pueblo’s Indian Title.   

 
Appellee claims that the conveyance to the Baca heirs “contains no 

limitation subjecting the grant to pre-existing interests,” Resp. Br. at 27, and that 

the lands were transferred to the Bacas “without condition,” Resp. Br. at 24, 26; 

see also id. at 28 (asserting lands were transferred “unconditionally”).  Appellee 
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argues that for this reason, the Baca title was always “blatantly inconsistent with 

[Jemez Pueblo’s] title,” id. at 24.  That is not true.   

Contrary to Appellee’s assertions, the general rule is that grants to 

individuals by the United States do not extinguish aboriginal title.  See United 

States ex rel. Chunie v. Ringrose, 788 F.2d 638, 642-43 (9th Cir. 1986); Turtle 

Mountain Band of Chippewa Indians v. United States, 490 F.2d 935, 941 (Ct. Cl. 

1974) (the title of the United States and Indian title are separate but nonexclusive 

forms of ownership that can exist concurrently).  A federal grantee takes title 

subject to the tribal right of use and occupancy until that right is expressly 

extinguished by Congress. Santa Fe, 314 U.S. at 353-54.10   

In Beecher v. Wetherby, for instance, Congress provided that certain lands 

be granted to Wisconsin upon its admission into the union.  95 U.S. 517 (1877).  

The Supreme Court held that title passed to the state when it was admitted and its 

lands were surveyed, but that the state took only a naked fee subject to Indian Title 

because Indian “occupancy could only be interfered with or determined by the 

                                           
10  In the ICC where only money damages were available, claimants were 

forced to plead that their titles had been extinguished, and for the purpose of 
calculating damages in the absence of an actual extinguishment, fictional 
extinguishment dates were frequently assigned.  See e.g., Gila River Pima-
Maricopa Indian Cmty v. United States, 494 F.2d 1386 (Ct. Cl. 1974).  However, 
the practice of fictional extinguishment for valuation purposes has not altered the 
principle requiring express Congressional extinguishment.  Oneida Cnty., 470 U.S. 
at 247 (1985). 
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United States.”  Id. at 525-26; See also, Johnson v. M’Intosh, 21 U.S. 543 (1823); 

Buttz v. Northern Pac. R. R., 119 U.S. 55 (1886); Cohen’s Handbook § 15.04[2] at 

999-1004. 

As confirmed by these authorities, the Baca heirs took title here subject to 

Jemez Pueblo’s Indian Title because neither the act authorizing the Baca grant or 

the conveyance itself expressly extinguished Indian Title, and in fact both 

preserved it.  See Picuris Pueblo v. Oglebay Norton Co., 228 F.R.D. 665 (D.N.M. 

2005) (substantially similar case holding that U.S. quitclaim of land under public 

land laws did not extinguish Indian Title).  As discussed below, the Supreme Court 

has expressly found that the conveyance to the Baca heirs at issue here was in the 

nature of a quit claim, which preserved preexisting claims.  That included the 

Jemez Pueblo’s Indian Title. 

Because the quit claim to the Bacas did not affect Jemez Pueblo’s Indian 

title, no “taking” or extinguishment of the Pueblo’s Indian Title occurred.  

Therefore, the Pueblo did not have a claim against the United States based on its 

quit claim.  Nor could Jemez Pueblo have a title claim adverse t the U.S. thereafter 

because the U.S. no longer held title to the land. Instead, Jemez Pueblo enjoyed its 

Indian Title concurrently with the Baca heirs’ quit claimed interest up to the time 

when the land was re-conveyed to the United States.  And it was not until after the 
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2000 re-conveyance that the United States first “took actions” “inconsistent” with 

Jemez Pueblo’s Indian Title triggering Jemez Pueblo’s QTA claim.    

c. Appellee’s Reliance on Shaw and Lane is Misplaced. 

Appellee argues that Shaw v. Kellog11 and Lane v. Watts12 support the notion 

that the U.S. quit claim to the Baca heirs was “unconditional.”  Resp. Br. at 26-28.  

But Appellee’s reliance on these cases is misplaced.  Most significantly, neither 

case involves any claim of Indian title.  Second, these cases concern different lands 

and legal issues that are not at issue here.  Shaw stands for the unremarkable 

proposition that a conveyance made following a determination by the Surveyor 

General that land was “non-mineral” is not thereafter invalidated upon the 

discovery of minerals on the land.  Shaw, 170 U.S. at 332-33.  Jemez Pueblo is not 

arguing that the Baca quit claim conveyance should be invalidated.  Lane stands 

for the proposition that a conveyance of substitute lands is not subject to challenge 

based on a land grant presented to the Surveyor General after such conveyance.  

Lane II, 235 U.S. at 22.  Jemez Pueblo is not relying on a land grant that should 

have been presented previously to the Surveyor General. 

Moreover, both cases required a determination of when title passed from the 

United States to the Baca heirs.  Because the Congressional Act authorizing the 

                                           
11 170 U.S. 312 (1898). 
12 234 U.S. 525, and on rehearing 235 U.S. 17 (1914). 
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Baca selections did not authorize the issuance of a patent, the Court in both cases 

held that title passed when the land department approved the survey and location of 

the tract.  See Section 6, Pub. L. No. 36-197, 12 Stat. 71, 72 (1860) (Add. 30-31).  

That in turn led the Court to construe the nature of the title passed, which it held to 

be “the same . . . as though a formal patent were issued” with a conveyance in the 

nature of a quit claim.  Shaw, 170 U.S. at 341, citing Langdeau v. Hanes, 88 U.S. 

521 (1874) (a Congressional confirmation of a claim to land releases the interest of 

the United States and operates as a quit claim from the government).  See also 

Beard v. Federy, 70 U.S. 478 (1865) (the operation of a patent is that of a quit 

claim). 

Thus, when the Court in Shaw refers to “a full, absolute, and unconditional 

title,” (Shaw, 170 U.S. at 342) it means that the title passes “absolutely, and not 

contingently, upon subsequent discoveries (emphasis added).  Id. at 332.  Like 

patents, however, the title is still subject to prior valid and pre-existing interests, 

which the Court emphasized in Lane II must be resolved “in the local courts.”  

Lane II  235 U.S. 17 at 23. 

If any further confirmation were needed that the Baca title was subject to 

pre-existing interests, it is found in the Appellee’s own assertion that, “In the 1860 

Act, Congress sought to provide the Baca heirs with the same rights to lands as 
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they held before.”  Resp. Br. at 28.  Section 3 of the 1860 Act confirmed certain 

private land claims in the Territory of New Mexico, including the competing 

claims of the Baca heirs and the Town of Las Vegas.  In section 4 of the Act, 

Congress provided “[t]hat the foregoing confirmation shall only be construed as 

quit-claims or relinquishments, on the part of the United States, and shall not affect 

the adverse rights of any other person or persons whomsoever.”  Thus, when the 

Baca heirs waived their claim to the conflicting Las Vegas grant in favor of 

substitute selections, they received from the United States exactly what they have 

would have received for the Las Vegas lands, namely a quit claim relinquishing the 

government’s interest but subject to the valid rights of others, including 

unextinguished Indian Title.  Am. Water Dev., Inc. v. City of Alamosa, 874 P.2d 

352, 365-66 (Colo. 1994) (holding that the Baca heirs received their selections 

from the public domain subject to American, and not Spanish or Mexican, law). 

Shaw and Lane do not support Appellee’s argument regarding the legal 

effect of the Baca confirmation, and instead demonstrate the opposite – that the 

confirmation had no effect on Jemez Pueblo’s prior Indian Title. 

d. Appellee’s Reliance on Navajo Tribe v. New Mexico is 
Misplaced. 
 

Appellee relies heavily on Navajo Tribe of Indians v. New Mexico, 809 F.2d 

1455 (10th Cir. 1987).  As explained in the Amicus Brief filed by the National 
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Congress of American Indians and the Association on American Indian Affairs 

(“NCAI Amicus”), Appellee’s argument, and the decision below:  “is based on an 

erroneous expansion of the holding in Navajo that not only distorts that holding but 

also directly contravenes the ICCA, governing case law on aboriginal title, and 

congressional legislation.”  Indeed, as explained in detail in the NCAI Amicus and 

the Opening Brief at 35-41, incorporated here by reference, Navajo involved 

completely different facts and circumstances than those at issue here.  In particular, 

that case concerned the Navajo Tribe’s untimely challenge to the U.S. 

government’s taking of reservation lands prior to the ICCA; it did not involve 

impairment of a tribe’s right to Indian Title.  See id.  Courts consistently have 

recognized this distinction and allowed Indian Title claims to proceed, even though 

such claims were not raised in the tribes’ earlier ICCA cases.  Id.  In its Response 

Brief, Appellee makes no effort to address these distinctions.         

3. New Mexico law confirms that Jemez Pueblo’s claim against the 
United States did not accrue before the year 2000. 

 

Determining when Jemez Pueblo’s claim accrued is a factual determination 

that must be made in the first instance by the district court.  Resolving that 

question will require application of New Mexico law to specific factual findings. 

Rio Grande Silvery Minnow, 599 F.3d at, 1177 (in QTA case “federal courts may 

properly look to state law as an aid in determining the application of statutory 
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language to specific facts.  In particular, questions involving ownership, transfer 

and title to real estate have traditionally been resolved according to the laws of the 

state where the realty is located” (citations and internal quotations omitted)).  

Under New Mexico law, the creation of potentially conflicting interests in land 

does not, in itself, cause a claim to “accrue.”  Wooley v. Shell Petroleum Corp., 

1935-NMSC-008, ¶46, 39 N.M. 256, 45 P.2d 927, 934 (1935) (“Nor do we 

consider that the cause of action accrued at the death of Mary L. Fowler.  This 

results from the nature of the relief invoked.  The subject–matter of the litigation is 

a certain tract of land.  Ownership of it is the question in controversy.  It is not 

asked that the land be taken from one party and decreed to another.  It is not 

proposed that the natural heirs at law be required to convey.  The court is called 

upon merely to declare who succeeded to the title on the death of Mary L. 

Fowler”). 

Before the district court could enter judgment in this case, it had to 

determine and enter findings of fact regarding the date on which Jemez Pueblo’s 

claim accrued under New Mexico law.  The district court erred when it failed to do 

so. 
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CONCLUSION 

This Court should reverse the district court and remand this case for further 

proceedings. 
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