
No. 14-15112
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
  
 

HOPLAND BAND OF POMO INDIANS, et al., 
 

Plaintiffs-Appellants, 
 

v. 
 

SALLY JEWELL, et al., 
 

Defendants-Appellees. 
 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

 
 

BRIEF FOR DEFENDANTS-APPELLEES 
 
 
 

 
 
 
 
 

 
 
 

STUART F. DELERY 
   Assistant Attorney General 
 
MELINDA HAAG 
   United States Attorney 
 
BARBARA C. BIDDLE 
 JOHN S. KOPPEL 
 (202) 514-2495 
   Attorneys, Appellate Staff 
   Civil Division, Room 7264 
   U.S. Department of Justice 
   950 Pennsylvania Ave., N.W. 
   Washington, DC 20530-0001 

 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 1 of 54



TABLE OF CONTENTS 

STATEMENT OF JURISDICTION ................................................................................. 1 

STATEMENT OF THE ISSUES ....................................................................................... 2 

STATEMENT OF THE CASE ........................................................................................... 3 

A. Statutory and Regulatory Background ................................................................ 4 

1. The ISDA Scheme ........................................................................................... 6 

2. The ISDA Administrative Process ................................................................ 7 

3. 25 U.S.C. § 2802 ............................................................................................... 8 

4. Enforcement of Criminal Laws in Indian Country ..................................... 9 

B. Facts of this Case ................................................................................................. 13 

1. Plaintiff Hopland Band of Pomo Indians .................................................. 13 

2. Plaintiffs Robinson Rancheria and Coyote Valley Band of 
Indians ............................................................................................................. 14 

3. Plaintiffs Redding Rancheria and Rincon Band of Mission 
Indians ............................................................................................................. 16 

4. History of this Action ................................................................................... 16 

SUMMARY OF ARGUMENT ......................................................................................... 18 

STANDARD OF REVIEW ............................................................................................... 20 

ARGUMENT ....................................................................................................................... 20 

I. THIS COURT’S OPINION IN LOS COYOTES ENTIRELY 
DISPOSES OF THE LION’S SHARE OF THE CLAIMS 
RAISED BY PLAINTIFFS IN THIS CASE ................................................. 20 

A. Los Coyotes Plainly Controls with Respect to Five of the Claims 
Raised By Plaintiffs .................................................................................................. 20 

 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 2 of 54



1. Los Coyotes Disposes of Plaintiffs’ Challenge under the ISDA 
to the Secretary’s Declinations of Contract Proposals 
Requesting New Funds .................................................................................. 21 

2. Los Coyotes Disposes of Plaintiffs’ Attempt to Seek Review 
under 25 U.S.C. § 450k .................................................................................. 22 

3. Los Coyotes Disposes of Plaintiffs’ Attempt to Seek Review 
under the Administrative Procedure Act of the BIA’s Funding 
Decisions ......................................................................................................... 23 

4. Los Coyotes Disposes of Plaintiffs’ APA Notice-and-Comment 
Rulemaking Challenge .................................................................................... 24 

5. Los Coyotes Disposes of Plaintiffs’ Equal Protection Challenge ................ 24 

B. 25 U.S.C. § 2802 Does Not Distinguish this Case from Los Coyotes ................. 25 

C. Plaintiffs Have Effectively Conceded the Dispositive Effect of Los 
Coyotes ........................................................................................................................ 28 

II. THE REMAINDER OF PLAINTIFFS’ CLAIMS AND 
ARGUMENTS ARE EQUALLY DEVOID OF MERIT ........................... 29 

A. No Specific Trust Relationship Obligates Defendants to Award 
ISDA Contracts to Plaintiffs for Law Enforcement Services ............................ 30 

B. The BIA Correctly Declined Hopland’s Request for a Zero-Dollar 
Contract for Law Enforcement Services .............................................................. 34 

C. There Is No Ambiguity in 25 U.S.C. § 2802 and the ISDA As 
Applied to this Case, So There Is No Basis for Applying The 
Canon of Liberal Statutory Construction in Favor of Indian Tribes ................ 36 

D. Assuming Arguendo that the Court Reaches the Question, Only 
Hopland Has Standing to Pursue the Claims Presented in the 
Complaint ................................................................................................................. 38 

1. Redding Rancheria and Rincon Band Lack Standing to Maintain 
Any Claims.......................................................................................................... 39 

2. Plaintiffs Robinson Rancheria and Coyote Valley Lack Standing 
to Pursue the Claim that they Are Entitled to a Zero-Dollar 
Contract .............................................................................................................. 41 

ii 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 3 of 54



E. Assuming Arguendo that the Court Reaches the Question, 
Plaintiffs Are Not Entitled to Money Damages for a Wrongful 
Declination ............................................................................................................... 42 

CONCLUSION .................................................................................................................... 43 

STATEMENT OF RELATED CASES 

CERTIFICATE OF COMPLIANCE 
 
CERTIFICATE OF SERVICE 

  

iii 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 4 of 54



 

TABLE OF AUTHORITIES 

Cases: 

Aponte v. Gomez, 993 F.2d 705 (9th Cir. 1993) ................................................................... 21 

Artichoke Joe’s Ca. Grand Casino v. Norton, 353 F.3d 712 (9th Cir. 2003), cert. 
denied, 543 U.S. 815 (2004) ...................................................................................... 37, 38 

Bryan v. Itasca Cnty., 426 U.S. 373 (1976) ............................................................................. 10 

Conn. Nat’l Bank v. Germain, 503 U.S. 249 (1992) .............................................................. 38 

Coulter v. Bronster, 57 F. Supp.2d 1028 (D. Haw. 1999), aff’d, 13 Fed. App’x 
661 (9th Cir. 2001) ........................................................................................................ 40 

Dep’t of Energy v. Ohio, 503 U.S. 607 (1992) ........................................................................ 43 

FAA v. Cooper, 132 S. Ct. 1441 (2012) ......................................................................... 42, 43 

Gorospe v. C.I.R., 451 F.3d 966 (9th Cir. 2006), cert. denied, 549 U.S. 1116 
(2007) .............................................................................................................................. 21 

Gros Ventre Tribe v. United States, 469 F.3d 801 (9th Cir. 2006) .................................. 30, 33 

Herson v. City of Reno, 806 F. Supp.2d 1141 (D. Nev. 2011) ............................................. 40 

Hopland v. Norton, 324 F. Supp.2d 1067 (N.D. Cal. 2004).................................... 28, 35, 36 

Indian Oasis-Baboquivari Unified Sch. Dist. No. 40 v. Kirk, 91 F.3d 1240 (9th 
Cir. 1996), vacated and appeal dismissed for lack of jurisdiction, 109 F.3d 634 
(9th Cir. 1997) (en banc) ............................................................................................... 41 

Lane v. Peña, 518 U.S. 187 (1996) ........................................................................................ 42 

Lincoln v. Vigil, 508 U.S. 182 (1993) ........................................................................ 23, 28, 38 

Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025 (9th Cir. 
2013) .......................................................... 2, 3, 17, 18, 19, 20-29, 31-32, 33, 36, 37-38 

iv 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 5 of 54



Los Coyotes Band of Cahuilla & Cupeno Indians v. Salazar, 2011 WL 5118733 
(S.D. Cal. 2011), rev’d on other grounds, 729 F.3d 1025 (9th Cir. 2013) ..... 3, 17, 33, 34 

Madsen v. Boise State Univ., 976 F.2d 1219 (9th Cir. 1992) .......................................... 40, 41 

McNabb v. Bowen, 829 F.2d 787 (9th Cir. 1987) ................................................................. 32 

Mehl v. Blanas, 532 F. App’x 752 (9th Cir. 2013) ............................................................... 41 

Montana v. Blackfeet Tribe of Indians, 471 U.S. 759 (1985) ................................................... 37 

Morton v. Ruiz, 415 U.S 199 (1974) ...................................................................................... 28 

Natural Res. Def. Council, Inc. v. Hodel, 865 F.2d 288 (D.C. Cir. 1988) ............................. 27 

Navajo Nation v. Dep’t of Health & Human Servs., 325 F.3d 1133   (9th Cir. 
2003) (en banc) .............................................................................................................. 37 

New York ex rel. Ray v. Martin, 326 U.S. 496 (1946).............................................................. 9 

Oneida County v. Oneida Indian Nation, 470 U.S. 226 (1985) .............................................. 37 

Samish Indian Nation v. United States, 419 F.3d 1355 (Fed. Cir. 2005) ........................... 4, 42 

Sauer v. Dep’t of Educ., 668 F.3d 644 (9th Cir. 2012) .......................................................... 38 

Seminole Nation v. United States, 316 U.S. 286 (1942) ........................................................... 30 

Shoshone–Bannock Tribes v. Reno, 56 F.3d 1476 (D.C. Cir. 1995), cert. denied, 
552 U.S. 824 (2007) ....................................................................................................... 30 

United States v. Baker, 894 F.2d 1144 (10th Cir. 1990) .......................................................... 9 

United States v. Havelock, 664 F.3d 1284 (9th Cir. 2012) .................................................... 38 

United States v. Jicarilla Apache Nation, 131 S. Ct. 2313 (2011) .......................................... 31 

United States v. Mendoza, 244 F.3d 1037 (9th Cir.), cert. denied, 534 U.S. 897 
(2001) .............................................................................................................................. 38 

United States v. Mitchell, 463 U.S. 206 (1983) .................................................................. 30, 31 

United States v. Mitchell, 445 U.S. 535 (1980) ........................................................................ 31 

v 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 6 of 54



United States v. Navajo Nation, 556 U.S. 287 (2009) ............................................................ 31 

United States v. Navajo Nation, 537 U.S. 488 (2003) ............................................................ 31 

United States v. Richardson, 418 U.S. 166 (1974) .................................................................. 39 

United States v. White Mountain Apache Tribe, 537 U.S. 465 (2003) .................................... 31 

Statutes: 

  Administrative Procedure Act: 

 5 U.S.C. § 553 ...................................................................................................... 2, 16, 18 
 5 U.S.C. § 701 et seq. ....................................................................................................... 16 
 5 U.S.C. § 706(2)(A) .................................................................................................. 2, 18 
 
Indian Country Crimes Act: 

 18 U.S.C. § 1152 ............................................................................................................. 10 

Indian Self  Determination and Education Assistance Act: 
 
 25 U.S.C. § 450 et seq. ....................................................................................................... 2 
 25 U.S.C. § 450a(b) .......................................................................................................... 6 
 25 U.S.C. § 450f(a) ......................................................................................................... 10 
 25 U.S.C. § 450f(a)(1) .................................................................................................. 6, 7 
 25 U.S.C. § 450f(a)(2) .......................................................................................... 7, 36, 38 
 25 U.S.C. § 450f(a)(2)(C) ............................................................................................... 14 
 25 U.S.C. § 450f(a)(2)(D) ..................................................................... 14, 15, 21, 22, 23 
 25 U.S.C. § 450f(a)(2)(E) .................................................................. 2, 14, 19, 29, 34, 36 
 25 U.S.C. § 450f(a)(4) .................................................................................................... 15 
 25 U.S.C. § 450f(b) ........................................................................................................... 8 
 25 U.S.C. § 450b(j) ........................................................................................................... 6 
 25 U.S.C. § 450j(c) ................................................................................................... 11, 35 
 25 U.S.C. § 450j-1(a)(1) ............................................................................................... 6, 7 
 25 U.S.C. § 450j-1(b)(2) ........................................................................................... 11, 35 
 25 U.S.C. § 450k ...................................................................................... 2, 16, 18, 22, 23 
 25 U.S.C. § 450k(a)(1) .................................................................................................... 23 
 25 U.S.C. § 450l(a)(1) ....................................................................................................... 6 
 25 U.S.C. § 450l(c) ........................................................................................................... 6 
 25 U.S.C. § 450m-1 ....................................................................................................... 42 
 25 U.S.C. § 450m-1(a) .............................................................................................. 1, 3, 8 

vi 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 7 of 54



 25 U.S.C. § 458aa ........................................................................................................... 16 
 25 U.S.C. § 458cc ........................................................................................................... 10 
 
Major Crimes Act: 
 
 18 U.S.C. § 1153 ............................................................................................................. 10 
 
Snyder Act: 
 
 25 U.S.C. § 13 ................................................................................................................... 4 
 
  18 U.S.C. § 1162(a) ............................................................................................................. 10 
  18 U.S.C. § 1162(a)-(c) .......................................................................................................... 9 
  18 U.S.C. § 1162(c) .............................................................................................................. 10 
 
  25 U.S.C. § 1321(a) .............................................................................................................. 10 
  25 U.S.C. § 1323(b) ............................................................................................................. 10 
  25 U.S.C. § 1505 ................................................................................................................... 1 
  25 U.S.C. § 2801 ............................................................................................................ 10, 35 
  25 U.S.C. § 2802(b)(1)  ....................................................................................................... 10 
  25 U.S.C. § 2802 ................................................................................ 8, 9, 18, 25, 27, 36, 37 
  25 U.S.C. § 2802(a) ............................................................................................ 8, 25, 26, 32 
  25 U.S.C. § 2802(b)............................................................................................................... 9 
  25 U.S.C. § 2802(c) ................................................................................................. 25, 26, 32 
  25 U.S.C. § 2802(c)(1) .................................................................................................... 9, 35 
  25 U.S.C. § 2802(c)(16) ........................................................................................................ 9 
  25 U.S.C. § 2802(c)(16)(D) .......................................................................................... 26, 27 
  25 U.S.C. § 2803 ................................................................................................................. 35 
  25 U.S.C. § 2803(2)(B) ........................................................................................................ 11 
  25 U.S.C. § 2804 ................................................................................................................. 35 
  25 U.S.C. § 2804(e) .............................................................................................................. 10 
 
  28 U.S.C. § 1291 ................................................................................................................... 2 
  28 U.S.C. § 1331 ................................................................................................................... 1 
  28 U.S.C. § 1337 ................................................................................................................... 1 
  28 U.S.C. § 1361  .................................................................................................................. 1 
  28 U.S.C. § 1362 ................................................................................................................... 1 
 
  41 U.S.C. § 609(a)(1) ............................................................................................................. 8 
  41 U.S.C. § 609(a)(3) ............................................................................................................. 8 
 

vii 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 8 of 54



  Consolidated Appropriations Act of  2011, Pub. L. No. 112-74, 125 Stat. 
786, 996 ............................................................................................................................ 5 

 
  Indian Law Enforcement Reform Act, Pub. L. No. 101-379, 104 Stat. 473 ................ 8  
 
  Tribal Law and Order Act of 2010, Pub. L. No. 111-211, 124 Stat. 2258 .................... 8 
 
  Tribally Controlled Schools Act of  1988, Pub. L. No. 100-297, 102 Stat. 

385, 25 U.S.C. §§ 2501-2511 ........................................................................................... 5 
 
  Pub. L. No. 83-280, ch. 505, § 2, 67 Stat. 588 ................................................................... 9 
 
Regulations: 
 
  25 C.F.R. § 12.21 ................................................................................................................. 10 
  25 C.F.R. § 900.7 ................................................................................................................... 7 
  25 C.F.R. § 900.8 ................................................................................................................... 7 
  25 C.F.R. § 900.16 ................................................................................................................. 7 
  25 C.F.R. § 900.19 ................................................................................................................. 7 
  25 C.F.R. § 900.22 ................................................................................................................. 7 
  25 C.F.R. § 900.30 .............................................................................................................. 33 
  25 C.F.R. § 900.31 ................................................................................................................. 8 
  25 C.F.R. § 900.32 ......................................................................................................... 11, 35 
  25 C.F.R. § 900.150 ............................................................................................................... 8 
  25 C.F.R. § 900.152 ............................................................................................................... 8 
  25 C.F.R. § 900.153 ......................................................................................................... 8, 14 
 
  69 Fed. Reg. 6321 (Feb. 10, 2001) ..................................................................................... 10 

  76 Fed. Reg. 4369 (Jan. 25, 2011) ...................................................................................... 10 

Legislative Materials: 

  H.R. Rep. No. 112-331 (2011) ............................................................................................. 5 

Miscellaneous: 

  U.S. Gov’t Accountability Office, Principles of Federal Appropriations Law  
(3d ed. 2004) .................................................................................................................. 28

viii 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 9 of 54



No. 14-15112 
 

 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 
  
 

HOPLAND BAND OF POMO INDIANS, et al., 
 

Plaintiffs-Appellants, 
 

v. 
 

SALLY JEWELL, et al., 
 

Defendants-Appellees. 
 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

 
 

BRIEF FOR DEFENDANTS-APPELLEES 
 
 

STATEMENT OF JURISDICTION 

 Plaintiffs-appellants Hopland Band of Pomo Indians, et al., brought this action 

against the Secretary of the Interior (“the Secretary”) and other officials of the 

Department of the Interior, in their official capacities, invoking the jurisdiction of the 

district court under 28 U.S.C. §§ 1331, 1337, 1361 and 1362, as well as under 25 

U.S.C. § 1505 and 25 U.S.C. § 450 m-l(a).  See Complaint, Docket Entry (“DE”) 1, 

Supplemental Excerpts of Record (“SER”) 1-24.  By Order and Judgment entered on 

November 22, 2013, the district court granted summary judgment in favor 
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defendants.  See Order re Motions for Summary Judgment (“Order”), DE 55, 

Appellants’ Excerpts of  Record (“ER”) 4-5; Judgment, DE 56, ER 3.  Plaintiffs filed a 

timely notice of  appeal on January 17, 2014.  DE 57, ER 1-2.  This Court has 

jurisdiction pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

1. Whether this Court’s opinion in Los Coyotes Band of Cahuilla & Cupeno Indians v. 

Jewell, 729 F.3d 1025 (9th Cir. 2013) disposes of  the following five claims raised 

by plaintiffs in this case: (i) plaintiffs’ challenge under the Indian Self  

Determination and Education Assistance Act (“ISDA”), 25 U.S.C. § 450 et seq., 

to the Secretary’s declinations of  contract proposals requesting new funds for 

law enforcement services; (ii) plaintiffs’ attempt to seek review under  § 450k 

of  the ISDA, 25 U.S.C. § 450k; (iii) plaintiffs’ attempt to seek review under the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 706(2)(A); (iv) plaintiffs’ 

notice-and-comment challenge under the APA, 5 U.S.C. § 553; and (v) 

plaintiffs’ equal protection challenge. 

2. Apart from the issues set forth in question 1, supra: (i) whether the Indian trust 

doctrine obligates the Secretary to award plaintiffs’ requested contracts for law 

enforcement services; (ii) whether the Secretary correctly denied plaintiff  

Hopland’s request for an unfunded law enforcement program pursuant to 25 

U.S.C. § 450f(a)(2)(E), because Hopland’s proposal went beyond the scope of  

services that the tribe may lawfully provide; and (iii) whether there is any 

2 
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requirement in this case to apply canons of  statutory construction favoring 

Indian tribes. 

3. Assuming arguendo  that the Court needs to reach these questions, in light of  its 

resolution of  issues 1 and 2, supra: (i) whether all plaintiffs other than Hopland 

lack Article III standing to maintain their respective claims in this action, 

because plaintiffs Redding Rancheria and Rincon Band of  Mission Indians did 

not propose an ISDA contract for law enforcement services or an amendment 

to an ISDA self-governance compact or funding agreement, whereas plaintiffs 

Robinson Rancheria and Coyote Valley did not submit a proposal for a zero-

dollar contract; and (ii) whether plaintiffs are entitled to monetary damages 

under 25 U.S.C. § 450m-1(a). 

STATEMENT OF THE CASE 

 Plaintiff Indian tribes brought this action to challenge the declination of their 

proposed ISDA contracts.  The parties filed cross-motions for summary judgment.  

The district court granted judgment on behalf of defendants and against plaintiffs, 

holding that virtually all of plaintiffs’ claims were foreclosed by this Court’s decision 

in Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025 (9th Cir. 2013), 

and rejecting plaintiffs’ Indian trust doctrine claim for the reasons set forth in Los 

Coyotes Band of Cahuilla & Cupeno Indians v. Salazar, 2011 WL 5118733 (S.D. Cal. 2011), 

rev’d on other grounds, 729 F.3d 1025 (9th Cir. 2013). 

3 
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 A.  Statutory and Regulatory Background 

 The Bureau of  Indian Affairs (“BIA” or “the Bureau”) – a component of  the 

Department of  the Interior (“Interior” or “the Department”) – provides a broad 

range of  services, both directly and through funding agreements with tribes and tribal 

organizations, to 2.3 million American Indian and Alaska Natives who are members 

of  566 federally-recognized tribes.  See Declaration of  Darren Cruzan (“Cruzan 

Decl.”) ¶ 2, DE 33-1, ER 450.  Among other services, the BIA may provide or 

contract with tribes to provide education, social services, and repair and maintenance 

of  roads and bridges, as well as law enforcement, detention services, and 

administration of  tribal courts.  See, e.g., 25 U.S.C. § 13 (“Snyder Act”); see also ISDA, 

Pub. L. No. 93-638, 88 Stat. 2203 (codified as amended at 25 U.S.C. § 450 et seq).  No 

federal statute, however, requires the BIA to expend money on any particular service 

on tribal lands. Samish Indian Nation v. United States, 419 F.3d 1355, 1368 (Fed. Cir. 

2005).  

Congress appropriates money to the BIA for the operation of  Indian programs 

annually in a lump-sum appropriation based on the budget request that it receives 

from the President.  Cruzan Decl. ¶ 3, ER 451.  The budget request for the operation 

of  Indian programs is contained in the Department’s budget justification, which takes 

about a year to develop.  Id.  During that time, BIA holds meetings with tribal leaders 

to consult with them on developing annual budget requests.  Id.  The result of  this 

process is the Tribal Priority Allocation (“TPA”).  Id.  TPA furthers Indian self-

4 
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determination by giving the tribes the opportunity to establish their own priorities and 

to move funds among programs accordingly.  Id.  TPA is also a vehicle through which 

tribes can request new funds.  Id.1  The Department’s budget justification includes the 

tables showing the amount of  TPA funds requested by each tribe.  Id.  The President’s 

budget that is submitted to Congress includes these tribe-specific requests.  Id.  

After receiving its appropriation, BIA allocates available TPA and law 

enforcement funds among the federally-recognized tribes.  Id. ¶ 6, ER 452.  For fiscal 

year 2012, Congress appropriated $2,371,532,000 for the operation of  Indian 

programs authorized by, among other statutes, the Snyder Act, the ISDA, and the 

Tribally Controlled Schools Act of  1988, Pub. L. No. 100-297, 102 Stat. 385 (codified 

at 25 U.S.C. §§ 2501-2511).  See Consolidated Appropriations Act of  2011, Pub. L. No. 

112-74, 125 Stat. 786, 996.  In a committee report, Congress indicated that 

$185,315,000 of  that appropriation was for criminal investigations and police services, 

see H.R. Rep. No. 112-331, at 1063 (2011), but provided no direction in the statute, 

nor gave any indication in the committee report, as to how the Bureau should allocate 

1 Historically, funds for law enforcement programs were part of  the TPA 
process.  Cruzan Decl. ¶ 4, ER 451.  Since 1999, however, funds for law enforcement 
have been listed as a separate program item in the Department’s budget justification.  
Id.  Tribes can still reallocate unrestricted funds from other programs to law 
enforcement.  For example, the Pokagon Band of  Potawatomi Indians, located in 
Michigan and Indiana permanently reallocated, in consultation with BIA, $250,000 
from its Consolidated Tribal Government Program to law enforcement.  Id.  But 
tribes can no longer reallocate law enforcement funds to other programs.  Id. 

5 
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funds for criminal investigations and police services among the 566 federally-

recognized tribes.  See 125 Stat. at 996-97; H.R. Rep. No. 112-331, at 794. 

1.  The ISDA Scheme 

 A tribe’s or tribal organization’s authority to contract with the BIA to perform 

BIA services arises under the ISDA.  Congress created the ISDA to effect “an orderly 

transition from the Federal domination of  programs for, and services to, Indians to 

effective and meaningful participation by the Indian people in the planning, conduct, 

and administration of  those programs and services.”  25 U.S.C. § 450a(b) (emphasis 

added); see also id. § 450b(j) (requiring the BIA to enter into contracts with tribes “for 

the planning, conduct and administration of  programs and services which are otherwise 

provided to Indian tribes and their members.”) (emphasis added). 

 Upon the request of  a tribe or tribal organization, the ISDA requires the BIA 

to enter into a self-determination contract (sometimes referred to as a “638 contract”) 

with the tribe to administer any program, function, service, or activity that is currently 

provided by the BIA for the benefit of  the tribe.  25 U.S.C. § 450f(a)(1).2  The Act 

provides that the funding transferred pursuant to a self-determination contract “shall 

not be less than the appropriate [agency] would have otherwise provided for the operation 

of  the programs or portions thereof  for the period covered by the contract [if  the 

2 The ISDA requires a 638 contract to contain or incorporate by reference the 
provisions of  the model agreement set out at 25 U.S.C. § 450l(c).  See 25 U.S.C. § 
450l(a)(1).  

6 
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agency had continued to provide the service itself].”  Id. at § 450j-1(a)(1) (emphasis 

added). 

2.  The ISDA Administrative Process 

A tribe or tribal organization that wants to enter into a self-determination 

contract to take over a program or activity performed by the Bureau can begin the 

contracting process either by submitting a contract proposal to the Bureau or by 

requesting technical assistance from the Bureau to help the tribe develop a proposal.  

25 U.S.C. § 450f(a)(2); 25 C.F.R. §§ 900.7-900.8.  

The Bureau must approve or decline a proposal within 90 days of  receipt.  25 

U.S.C. § 450f(a)(2); 25 C.F.R. § 900.16.  On approval of  a proposal, the Bureau awards 

the contract and the full amount of  funds to which the contractor is entitled.  25 

C.F.R. § 900.19.  The Bureau can decline a proposal for only one or more of  five 

enumerated reasons: 

(A) the service to be rendered to the Indian beneficiaries of  the particular 
program or function to be contracted will not be satisfactory; 

(B) adequate protection of  trust resources is not assured; 
(C) the proposed project or function to be contracted for cannot be 

properly completed or maintained by the proposed contract; 
(D) the amount of  funds proposed under the contract is in excess of  the applicable 

funding level for the contract, as determined under section 450j-1(a) of  [Title 
25 U.S.C.]; or 

(E) the program, function, service, or activity (or portion thereof) that is the 
subject of  the proposal is beyond the scope of  programs, functions, services, or 
activities covered under [25 U.S.C. § 450f(a)(1)] because the proposal includes 
activities that cannot lawfully be carried out by the contractor. 

 

7 
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25 U.S.C. § 450f(a)(2) (emphasis added); see also 25 C.F.R. § 900.22 (same).  

A tribal organization has two options to begin an administrative appeal of  a 

declination.  Within 30 days of  the declination, the tribal organization may either: (1) 

appeal the declination to the Interior Board of  Indian Appeals, 25 C.F.R. §§ 900.150, 

900.152; or (2) request an informal conference as “a way to resolve issues as quickly as 

possible, without the need for a formal hearing.”  25 C.F.R. § 900.153.  

After a final decision issues from the Department, or in lieu of  any 

administrative appeal, a tribal organization may initiate an action in federal district 

court or in the Court of  Federal Claims within 12 months of  the final declination 

decision.  25 U.S.C. §§ 450f(b), 450m-1(a); 41 U.S.C. § 609(a)(1), (3); 25 C.F.R. § 

900.31.  Among other things, the court may provide immediate injunctive relief  to 

reverse a declination finding or to compel the Bureau to award and fund an approved 

self-determination contract.  25 U.S.C. § 450m-1(a).  It may award monetary damages 

only for a breach of  contract.  See id. 

3. 25 U.S.C. § 2802 

 25 U.S.C. § 2802 – codifying the Indian Law Enforcement Reform Act, Pub. L. 

No. 101-379, 104 Stat. 473 (“ILERA”), and the Tribal Law and Order Act of 2010, 

Pub. L. No. 111-211, 124 Stat. 2258 (“TLOA”)) – designates that the Secretary “shall 

be responsible for providing, or for assisting in the provision of, law enforcement 

services in Indian country as provided in this chapter.”  25 U.S.C. § 2802(a).  

Subsection (b) establishes the Office of Justice Services (“OJS”) within the BIA, and 
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designates OJS as responsible for (1) “carrying out the law enforcement functions of 

the Secretary in Indian country, and (2) implementing the provisions of this section.”  

25 U.S.C. § 2802(b).  The responsibilities of OJS include, among others, “enforc[ing] 

[] Federal law and, with the consent of the Indian tribe, tribal law,” 25 U.S.C. § 

2802(c)(1), and “submitting to the appropriate committees of Congress, for each fiscal 

year, a detailed spending report regarding tribal public safety and justice programs,” 

25 U.S.C. § 2802(c)(16).  The latter subsection, a congressional reporting requirement, 

contains no provision for judicial review, nor is such a provision contained anywhere 

else in 25 U.S.C. § 2802. 

4.  Enforcement of Criminal Laws in Indian Country 

Federally-recognized tribes, states, and the federal government each have 

certain authority when it comes to law enforcement on tribal lands, and in some 

respects that authority varies depending on the state in which the tribal lands are 

located.  Of  particular relevance here is the question of  whether a state has the 

authority to enforce its criminal laws against Indians on tribal lands.  All states have 

the power to enforce their criminal laws against non-Indians on tribal lands within 

state boundaries, see, e.g., New York ex rel. Ray v. Martin, 326 U.S. 496 (1946), but most 

of  them cannot exercise jurisdiction over Indians on tribal lands, see, e.g., United States 

v. Baker, 894 F.2d 1144, 1146 (10th Cir. 1990).  In 1953, however, Congress gave six 

states, including California, primary jurisdiction to enforce their criminal laws against 

Indians on tribal lands.  Pub. L. No. 83-280, ch. 505, § 2, 67 Stat. 588 (codified as 

9 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 18 of 54



amended at 18 U.S.C. § 1162(a)-(c)) (“P.L. 280”); see Bryan v. Itasca Cnty., 426 U.S. 373, 

379-80 (1976).3  These states are known as “mandatory P.L. 280 states.”  Over the 

years, Congress has also authorized a number of  states to exercise concurrent criminal 

law jurisdiction, sometimes over Indians on certain tribal lands, sometimes over 

Indians on all tribal lands within a state.  See, e.g., 54 Stat. 249; 62 Stat. 1224; 67 Stat. at 

589, § 7 (repealed and replaced with 25 U.S.C. § 1321(a), see 25 U.S.C. § 1323(b)).  These 

states are generally known as “optional P.L. 280 states.”   

OJS has authority to enforce, or to enter into agreements with tribes for the 

enforcement of, certain federal criminal laws on all tribal lands. 4  See 25 U.S.C. 

§§ 2801, 2802(b)(1).  In addition, OJS has primary responsibility for enforcing, on 

tribal lands in non-mandatory P.L. 280 states (i.e., all states except Alaska, California, 

Oregon, Minnesota, Nebraska, and Wisconsin, see 18 U.S.C. § 1162(c)), the Indian 

 3 P.L. 280 expressly exempts the Metlakatla Indian Community in Alaska, the 
Red Lake Reservation in Minnesota, and the Warm Springs Reservation in Oregon 
from its coverage.  See 18 U.S.C. § 1162(a). 

4 The agreements OJS enters into with the tribes concerning law enforcement 
take the form of  638 contracts for law enforcement under the ISDA, 25 U.S.C. § 
450f(a), self-governance agreements under Title IV of  the ISDA that contain a line 
item for law enforcement, id. at § 458cc, or unfunded deputation agreements entered 
into under the ILERA based on the model deputation agreement and model Special 
Law Enforcement Commission (“SLEC”) for tribal officers published in the federal 
register.  See 25 U.S.C. § 2804(e); 25 C.F.R. § 12.21; 76 Fed. Reg. 4369 (Jan. 25, 2011) 
(interim model deputation agreement, SLEC policy, rules, and procedures, and SLEC 
protocols); see also 69 Fed. Reg. 6321 (Feb. 10, 2004) (prior model deputation 
agreement and model SLEC). 
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Country Crimes Act, 18 U.S.C. § 1152, and the Major Crimes Act, 18 U.S.C. § 1153.  

Tribes may also authorize OJS to enforce their respective tribal laws on their lands.  25 

U.S.C. § 2803(2)(B). 

OJS allocates resources for law enforcement services based on a number of  

factors.  In general, its policy is to provide direct coverage, provide funding for, or 

otherwise arrange for the provision of  2.8 federal law enforcement officers for every 

1,000 members of  resident populations.  Cruzan Decl. ¶ 11, ER 454.  However, 

Congress has not appropriated funds sufficient for the agency to meet that goal.  Id.  

Among the 566 federally-recognized tribes, OJS operates or oversees 187 law 

enforcement programs, 26 of  which are OJS-operated, and 151 of  which are operated 

by tribes pursuant to the ISDA, either under 638 contracts or self-governance 

agreements.  Id.5  OJS also operates 10 law enforcement programs that do not have 

defined service populations, which in some cases provide services for multiple tribes.  

Id. 

In addition to funding these ongoing obligations, OJS has developed a 

methodology for allocating new funds appropriated by Congress in a particular year 

to tribes that are experiencing high crime rates or that demonstrate a high-priority 

need based on: (1) reported crime rates; (2) staffing-level shortages; (3) drugs/gang 

5 By statute, the obligation to fund tribes through 638 contracts or Title IV self-
governance agreements is, so long as the contract remains substantially the same, 
ongoing.  See 25 U.S.C. §§ 450j(c), 450j-1(b)(2); 25 C.F.R. § 900.32. 
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activity; (4) detention facility shortages; (5) recorded calls for service resulting in a 

reportable incident; and (6) operating expenses for new Department of  Justice-

funded detention facilities.  Id. at ¶ 12, ER 454.   

OJS’s law enforcement resources are stretched thin across the board, and 

Congress has not appropriated funds sufficient for the agency to provide every tribe 

with the funding it seeks.  See id. at ¶ 14, ER 455.  Of  the approximately 387 federally 

recognized tribes in non-P.L. 280 states (which includes Alaska native villages that are 

not subject to P.L. 280), comprising well over 75 percent of  the reservation-based 

Indian population, OJS only provides, or contracts for the provision of, law 

enforcement services to 147 tribes.  Id.  Even where OJS provides services, its officers 

are spread thin.  Oklahoma, for example, is a non-P.L. 280 state where tribes do not 

have the benefit of  state criminal law jurisdiction over crimes committed by Indians 

on tribal lands.  Id.  In southwest Oklahoma, OJS has the resources to allocate funding 

for eight full-time law enforcement officers to provide 24 hour, seven-days-a-week 

coverage to six tribes with a combined population of  over 8,500.  Id. at ¶ 14, ER 455-

56.   

In light of  the competing demands on OJS’s limited resources, and because of  

the authority of  California and other mandatory P.L. 280 states to enforce their 

respective criminal laws against Indians on tribal lands, OJS has historically allocated 

more of  its resources for direct law enforcement services toward tribes in non-P.L. 

280 states (where state law enforcement officials do not have authority to enforce 
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criminal laws against Indians on tribal lands) than toward tribes in mandatory P.L. 280 

states (where state law enforcement officials do have that authority).  Id. at ¶ 15, ER 

456.  But OJS does not have a ban or other policy for denying funds or other 

assistance to tribes in mandatory P.L. 280 states, and in provides funding to several 

tribes in these states.  See id. at ¶¶ 15-19, ER 456-57.  OJS has also entered into a 

number of  deputation agreements with tribes located in California and other 

mandatory P.L. 280 states to assist OJS with the enforcement of  federal law in Indian 

country and has provided training, technical assistance, certification, and supervision 

of  tribal law enforcement officers operating under Special Law Enforcement 

Commissions (“SLECs”) in those states.  Id. at ¶¶ 20, ER 457-58. 

 B.  Facts of this Case 

1.  Plaintiff Hopland Band of Pomo Indians 

Plaintiff  Hopland Band of  Pomo Indians (“Hopland’) is a federally-recognized 

tribe with a resident tribal population of  approximately 300 located in Mendocino 

County, California.  Administrative Record (“AR”) 18, DE 31, ER 57.  It currently 

receives $222,489 in federal funds from the BIA.  Cruzan Decl. ¶ 6, ER 452.  

Hopland has created a tribal law enforcement agency and entered into a deputation 

agreement with OJS to enforce certain federal laws on tribal land.  AR 1-9, ER 40-48. 

In February 2009, Hopland submitted a self-drafted document consisting of  

proposed revisions to its deputation agreement and what purported to be a proposed 

638 contract for law enforcement services that included a request for $270,347 in new 

13 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 22 of 54



funding.  AR 10-31, ER 49-60.   

OJS declined Hopland’s proposal on May 20, 2009, pursuant to 25 U.S.C. 

§ 450f(a)(2)(D), and notified the tribe of  its appeal rights.  AR 34-39, ER 73-78.  

Pursuant to 25 C.F.R. § 900.153, Hopland pursued an informal conference, AR 40-41, 

ER 79-80, which was conducted by a designated representative of  the Secretary.  AR 

42-89, ER 81-128.  The designated representative concluded that OJS correctly 

declined Hopland’s proposal.  AR 108-29, ER 147-68.   

On December 14, 2010, Hopland submitted a revised, self-drafted document 

consisting of  proposed revisions to its deputation agreement and what purported to 

be a 638 contract for law enforcement services that requested zero dollars in funding.  

AR 253-74, ER 292-313.  OJS offered to accept Hopland’s proposed deputation 

agreement, subject to some significant revisions, but declined Hopland’s proposal to 

enter into a contract under the ISDA, pursuant to 25 U.S.C. § 450f(a)(2)(C) and (E).6  

AR 276-81, ER 315-20. 

2.  Plaintiffs Robinson Rancheria and Coyote Valley Band of Indians  

Plaintiff  Robinson Rancheria is a federally-recognized tribe with a resident 

tribal population of  approximately 150 located in Lake County, California.  AR 300, 

ER 339.  It currently receives $209,109 in federal funding from the BIA.  Cruzan 

Decl. ¶ 6, ER 452.  The tribe has created a tribal law enforcement agency and entered 

6 The BIA is only defending its denial pursuant to 25 U.S.C. § 450f(a)(2)(E) in 
this case. 
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into a deputation agreement with OJS to enforce certain federal laws on tribal land.  

On October 25, 2010, Robinson Rancheria submitted a self-drafted document 

consisting of  proposed revisions to its deputation agreement and what purported to 

be a proposed 638 contract for law enforcement services that included a request for 

$703,033 in new funding.  AR 282-306, ER 321-45.  On December 28, 2010, OJS 

declined Robinson Rancheria’s proposal pursuant to 25 U.S.C. § 450f(a)(2)(D).7  AR 

307-12, ER 346-51. 

Plaintiff  Coyote Valley Band of  Indians is a federally-recognized tribe with a 

resident tribal population of  approximately 200 located in Redwood Valley, California.  

AR 316, ER 355.  It currently receives $214,750 in federal funding from the BIA.  

Cruzan Decl. ¶ 6, ER 452.  On January 26, 2011, Coyote Valley submitted a self-

drafted document consisting of  a deputation agreement and what purported to be a 

proposed 638 contract for law enforcement services that included a request for 

$398,235 in new funding.  AR 313-33, ER 352-72.  On March 14, 2011, OJS declined 

Coyote Valley’s proposal pursuant to 25 U.S.C. § 450f(a)(2)(D).  AR 334-39, ER 373-

7 The BIA had no obligation to sever and approve the portion of this proposal 
(or Coyote Valley’s proposal, infra) that did not include funding.  Under the ISDA, the 
agency has an obligation to approve any severable portion of  a contract that does not 
support a declination, and the tribe may elect to carry out that portion. 25 U.S.C. 
§ 450f(a)(4).  But like Hopland’s proposal, the proposals of  both Robinson Rancheria 
and Coyote Valley sought amendments to the model deputation agreement that would 
have provided tribal officers with authority beyond the authority that OJS law 
enforcement officials have. Cruzan Decl. ¶ 22, ER 458.  Accordingly, there was no 
severable portion of  their proposals for the agency to approve. 
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78.  The tribe later created a tribal law enforcement agency.  See Compl. Exh. O, ER 

822-42. 

 3.  Plaintiffs Redding Rancheria and Rincon Band of Mission Indians 

Plaintiffs Redding Rancheria and Rincon Band of  Mission Indians are 

federally-recognized tribes located in California.  BIA has provided $805,764 to 

Redding Rancheria and $216,623 to Rincon Band.  Cruzan Decl. ¶ 6, ER 452.  Each 

has a tribal law enforcement agency.  On November 13, 2008, Redding Rancheria 

entered into a self-governance compact pursuant to 25 U.S.C. § 458aa et seq.  Neither 

Redding Rancheria nor Rincon Band of  Mission Indians has alleged that it proposed, 

and the government denied, an amendment to an existing self-governance compact or 

a 638 contract.  See Pl. Br. 4-5 ¶ 11-12. 

4.  History of this Action 

On February 2, 2012, plaintiffs collectively filed a complaint in district court 

bringing six claims against the Secretary, alleging violations of  the: (i) ISDA, Compl. 

¶¶ 54-59, SER 13-14; (ii) APA, 5 U.S.C. § 701 et seq., Compl. ¶¶ 61-64, 73-78; SER 14-

15, 17; (iii) ISDA § 450(k), Compl. ¶¶ 66-71, 75-76, SER 16, 17; (iv) APA, 5 U.S.C. 

§ 553, Compl. ¶¶ 80-85, SER 18-19; (v) equal protection component of  the Fifth 

Amendment, Compl. ¶¶ 87-91, 102-105, SER 19-20, 22; and (vi) Indian trust doctrine, 

Compl. ¶¶ 93-100, SER 20-21.  Plaintiffs sought, among other things: (i) monetary 

damages, Compl. ¶¶ 107-113, SER 23; (ii) a declaration that defendants violated the 

ISDA, the APA, the Fifth Amendment, and their trust obligations, Compl. ¶ 1, SER 2; 
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(iii) a declaration that defendants are obligated to provide law enforcement services on 

plaintiffs’ reservations, id.; (iv) an order for specific performance on each proposed 

contract, id.; and (v) orders directing defendants to promulgate a funding formula for 

law enforcement services and to provide funding for each plaintiff ’s proposed 638 

contract.  Id. 

The parties cross-filed motions for summary judgment.  On October 25, 2012, 

and again on January 18, 2013, the district court stayed the proceedings pending this 

Court’s decision in Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025 

(9th Cir. 2013), a case involving essentially identical claims and arguments.  After Los 

Coyotes was decided, the parties filed supplemental briefs and the district court held a 

summary judgment hearing.  Thereafter, the district court granted judgment on behalf  

of  the defendants and against plaintiffs.  The district court’s reasoning was that this 

Court’s ruling in Los Coyotes disposed of virtually all of plaintiffs’ substantive claims.  It 

also rejected plaintiffs’ claims under the Indian trust doctrine for the same reasons 

articulated by the district court in Los Coyotes Band of Cahuilla & Cupeno Indians v. 

Salazar, 2011 WL 5118733 (S.D. Cal. 2011), rev’d on other grounds, 729 F.3d 1025 (9th 

Cir. 2013).  See Order re Motions for Summary Judgment, DE 59, ER 4-5.  Plaintiffs 

filed a notice of appeal on January 17, 2014.  DE 57, ER 1-2. 
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SUMMARY OF ARGUMENT 

Correctly relying on this Court’s recent exhaustive and dispositive decision in 

Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025 (9th Cir. 2013), the 

district court rejected plaintiffs’ grab bag of claims and their rehash of arguments 

spurned by the Court in Los Coyotes.  The challenged contract declinations were made 

in accordance with the ISDA, and as Los Coyotes held, the BIA’s decision in allocating 

its lump-sum appropriation for law enforcement is an unreviewable act of agency 

discretion.  None of the statutes, cases, doctrines or legal principles cited by plaintiffs 

mandates a different outcome in this case. 

1.  This Court’s controlling opinion in Los Coyotes disposes of plaintiffs’ 

challenges: (i) to the declination of their contract proposals for new funds; (ii) seeking 

review under §450k of the ISDA; (iii) seeking substantive review under § 706(2)(A) of 

the APA; (iv) to the BIA’s funding policy under the APA’s notice-and-comment 

provision, 5 U.S.C. § 553; and (v) under the equal protection component of the Fifth 

Amendment’s Due Process Clause.  In Los Coyotes, the Court held that the ISDA does 

not require the Secretary to increase money spent on any program, nor does it 

authorize federal courts to grant relief when the Secretary declines a contract pursuant 

to the ISDA itself.  See Los Coyotes, 729 F.3d at 1035-38.  The Court also established 

that the BIA’s funding decisions allocating its limited law enforcement appropriation 

are unreviewable under the APA, and that even if an allocation “policy” did exist, it 
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was a general statement of policy and thus not subject to notice-and-comment 

rulemaking under the APA.  See id. at 1039.  Finally, the Court also determined that 

the BIA’s funding decisions did not violate equal protection.  See id. at 1039-40.  

Contrary to plaintiffs’ contention, 25 U.S.C. § 2802 provides no meaningful law to 

apply in distinguishing Los Coyotes, and therefore that decision is dispositive of 

plaintiffs’ identical challenges in this case. 

2.  The Court should also affirm the district court’s rejection of plaintiffs’ claim 

under the Indian trust doctrine.  That doctrine requires plaintiffs to identify a specific 

trust relationship that in this case would impose upon the BIA a fiduciary duty to 

provide plaintiffs with law enforcement services.  Because plaintiffs have failed to 

identify any such relationship, they have no claim under that doctrine. 

3.  Additionally, the BIA properly denied plaintiff Hopland’s zero-dollar 

contract proposal, pursuant to 25 U.S.C. § 450f(a)(2)(E), because Hopland did not 

seek to take over an existing federal law enforcement program, but rather sought to 

create a new program that would give Hopland’s tribal law enforcement officers 

broader powers than those held by OJS law enforcement personnel.  This declination 

is also consistent with the teaching of Los Coyotes. 

4.  The Court need not reach any further issues on appeal, but if it ultimately 

does so, as a jurisdictional matter the Court should dismiss all parties other than 

plaintiff Hopland on Article III standing grounds, because only Hopland has standing 

to pursue the claims in this case.  Both plaintiffs Redding Rancheria and Rincon Band 

19 
 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 28 of 54



have altogether failed to allege a personal stake in the outcome, as neither tribe 

proposed a 638 contract or an amendment to a self-governance compact for law 

enforcement services.  By the same token, unlike Hopland, plaintiffs Robinson 

Rancheria and Coyote Valley did not request a zero-dollar contract under the ISDA, 

and thus have no standing to pursue such a claim.  Finally, if the Court reaches this 

issue, it should reject plaintiffs’ claim for money damages, because the ISDA only 

provides monetary relief for a breach of contract, as opposed to an allegedly improper 

failure to enter into a contract, which is the only action at issue in this case. 

STANDARD OF REVIEW 

This Court reviews a grant of summary judgment de novo.  See, e.g., 

Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025, 1035 (9th Cir. 

2013). 

ARGUMENT 

I. THIS COURT’S OPINION IN LOS COYOTES  ENTIRELY 
DISPOSES OF THE LION’S SHARE OF THE CLAIMS RAISED BY 
PLAINTIFFS IN THIS CASE 

A. Los Coyotes Plainly Controls with Respect to Five of the Claims 
Raised By Plaintiffs 

In Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 729 F.3d 1025 (9th Cir. 

2013), this Court addressed the claims raised by a California tribe seeking a 638 

contract calling for new funds for law enforcement.  See Los Coyotes, 729 F.3d at 1034.  
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The Los Coyotes opinion contains five holdings, each of which disposes of one of the 

claims raised by plaintiffs here, as the district course in this case held. 

1. Los Coyotes Disposes of Plaintiffs’ Challenge under the 
ISDA to the Secretary’s Declinations of Contract Proposals 
Requesting New Funds 

This Court held in Los Coyotes that pursuant to 25 U.S.C. § 450f(a)(2)(d), the 

Secretary properly denied the Tribe’s contract request for a program that the agency 

was not currently funding.  Los Coyotes, 729 F.3d at 1035.  The Court concluded that 

“[t]he purpose of § 450f(a)(2)(D) is clear: the ISDA does not require the Secretary to 

increase the amount of money it spends on any program, it simply requires the 

Secretary to transfer control of that program to the requesting tribe.”  Id.  Nor does 

the ISDA require the Secretary to fund a contract.  See id. (stating that the ISDA 

“requires that the Tribe first obtain BIA funding for a program, and then request a 

contract to operate the program.”). 

As the Court pointed out, any other reading of the statute would render 25 

U.S.C. § 450f(a)(2)(D) meaningless, a result that courts must avoid.  See 729 F.3d at 

1036 (citing Gorospe v. C.I.R., 451 F.3d 966, 970 (9th Cir. 2006), cert. denied, 549 U.S. 

1116 (2007)).  Any other reading of the statute would also “lead to the illogical result 

that the Secretary must fund every contract request, for any amount – another result 

we must avoid.”  See id. at 1036 (citing Aponte v. Gomez, 993 F.2d 705, 708 (9th Cir. 

1993)).  Therefore, plaintiffs’ contention that § 450f(a)(2)(D) requires OJS to contract 

with the Tribes “since their funding requests did not exceed an amount that was 
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sufficient to provide the service,” Pl. Br. 35, is an illogical reading of the statute, and is 

in any event foreclosed by this Court’s decision in Los Coyotes. 

The Court’s ISDA holding in Los Coyotes thus wholly forecloses plaintiffs’ 

ISDA claims for new funding in this case.  Like the Los Coyotes tribe, each of the 

plaintiff tribes that submitted requests for law enforcement contracts in this case 

sought new funds from the Secretary.8  The agency properly declined each of these 

requests for new funding pursuant to 25 U.S.C. § 450f(a)(2)(D), because the amount 

of funds requested by each tribe exceeded the amount of funds the agency itself 

devotes to law enforcement on the tribe’s lands.  See Los Coyotes, 729 F.3d at 1035-36.  

The Court should therefore affirm the district court’s decision rejecting plaintiffs’ 

ISDA claim. 

2. Los Coyotes Disposes of Plaintiffs’ Attempt to Seek Review 
under 25 U.S.C. § 450k 

With respect to the Los Coyotes tribe’s attempt to seek review of the BIA’s 

actions under § 450k of the ISDA, this Court held that “[n]o reading of the ISDA 

authorizes federal courts to grant relief when the Secretary properly denies a 

contract,” notwithstanding the Tribe’s complaint about “some ‘underlying policy’ 

behind the circumstances that made the denial possible.”  Id. at 1037-38.  This holding 

8 See AR 10-31, ER 49-70 (Hopland’s 2009 request for a contract with $270,347 
in new funding); AR 282-306, ER 321-45 (Robinson Rancheria’s request for $703,033 
in new funding); AR 313-33, ER 352-72 (Coyote Valley’s request for $398,235 in new 
funding). 
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precludes plaintiffs’ attempts to raise the same arguments again here.  See Pl. Br. 49 

(claiming that OJS’ supposed policy of denying 638 contracts to Indian tribes in 

California is a non-regulatory requirement prohibited by § 450k(a)(1)). 

Because the BIA properly declined plaintiffs’ request for new funding pursuant 

to 25 U.S.C. § 450f(a)(2)(D), plaintiffs cannot use § 450k to challenge defendants’ 

“underlying policy” for the allocation of limited law enforcement funds.  Los Coyotes, 

729 F.3d at 1037-38.  Accordingly, the Court should affirm the district court’s 

rejection of plaintiffs’ § 450k claim. 

3. Los Coyotes Disposes of Plaintiffs’ Attempt to Seek Review 
under the Administrative Procedure Act of the BIA’s 
Funding Decisions 

This Court also held in Los Coyotes that the tribe’s attempt to seek review of the 

Secretary’s decision under the APA was foreclosed by Lincoln v. Vigil, 508 U.S. 182 

(1993).  See Los Coyotes, 729 F.3d at 1038 (explaining the Lincoln holding that “courts 

may not use the APA to review an agency’s decision to allocate funds absent some 

statutory constraint on the agency’s discretion”).  The Court held that the BIA’s 

funding decisions allocating its limited funds for law enforcement are unreviewable 

exercises of agency discretion.  See id. at 1039. 

Like the Los Coyotes tribe, plaintiffs here seek judicial review of the BIA’s 

allocation from its lump-sum appropriation of funds for law enforcement.  See Pl. Br. 

Part II.A.  Yet this Court’s decision in Los Coyotes has already established that these 

funding decisions are committed to agency discretion.  Thus, the Court should affirm 
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the district court’s rejection of plaintiffs’ APA claim. 

4. Los Coyotes Disposes of Plaintiffs’ APA Notice-and-
Comment Rulemaking Challenge 

In Los Coyotes, as in this case, see Pl. Br. Part III, the tribe claimed that the BIA 

had an alleged “policy” of not funding law enforcement in P.L. 280 states, in violation 

of the APA’s notice-and-comment rulemaking requirement.  See Los Coyotes, 729 F.3d 

at 1039.  This Court held that, even assuming that there was such a policy, it was a 

general statement of policy that preserved the agency’s flexibility and its ability to 

make individualized determinations.  See id. at 1039.  It thus held that the agency’s 

funding decisions were not subject to the APA’s notice-and-comment requirements.  

See id.  Once again, the Court’s notice-and-comment holding in Los Coyotes directly 

resolves plaintiffs’ APA notice-and-comment rulemaking claims here. 

5. Los Coyotes Disposes of Plaintiffs’ Equal Protection 
Challenge 

Finally, in Los Coyotes this Court addressed the Los Coyotes tribe’s equal 

protection claims.  See Los Coyotes, 729 F.3d at 1039-40.  The Court considered claims 

that the tribe’s Fifth Amendment equal protection rights might be violated under two 

practices: (i) the Secretary’s practice of allocating more funds to tribes in non-P.L. 280 

states than to tribes in P.L. 280 states; and (ii) the Secretary’s practice of allocating 

some funds to other tribes in P.L. 280 states but not allocating funds to Los Coyotes.  

See id. at 1039.  As to the first claim, the Court held that there was a meaningful 

distinction between P.L. 280 states and non-P.L. 280 states, inasmuch as states in the 
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latter category cannot exercise criminal jurisdiction in Indian Country.  Id. at 1040.  

That distinction, the Court held, provides a rational basis for prioritizing law 

enforcement funding in non-P.L. 280 states.  Id.  With respect to the second claim, 

the Court found no equal protection violation because the Secretary articulated a 

rational basis for any differential treatment of tribes within P.L. 280 states.  See id.  

These dual holdings entirely dispose of plaintiffs’ equal protection challenges here.  

See Pl. Br. at 47. 

B. 25 U.S.C. § 2802 Does Not Distinguish this Case from Los Coyotes 

Plaintiffs attempt to distinguish Los Coyotes from this case by erroneously 

casting 25 U.S.C. § 2802 as a “specific statute that limits” the BIA’s discretion to 

allocate the limited federal funds that Congress appropriates for law enforcement.  Pl. 

Br. 27.  This purported distinction is meritless. 

25 U.S.C. § 2802(a) states that “[t]he Secretary, acting through the Bureau, shall 

be responsible for providing, or for assisting in the provision of, law enforcement 

services in Indian country as provided in this chapter.”  25 U.S.C. § 2802(a).9  

Plaintiffs read the words “shall” in 25 U.S.C. § 2802(a) and “Indian country” in 25 

U.S.C. § 2802(a) and (c) to create a “mandatory, non-discretionary duty on the 

Secretary to provide law enforcement services in Indian country,” Pl. Br. at 22.  

Plaintiffs erroneously argue that the Secretary’s declination of plaintiffs’ 638 contracts 

9 25 U.S.C. § 2802(c) enumerates “the responsibilities of the Office of Justice 
Services in Indian country.”   
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was “in direct conflict” with 25 U.S.C. § 2802(c) because the Secretary did not provide 

law enforcement services “within all ‘Indian country’” (emphasis added), purportedly 

providing these services only to Indian country in non-P.L. 280 states.  See id. at 24.   

These contentions are misguided.  First, as this Court has recognized, the BIA 

does provide law enforcement services to some tribes in P.L. 280 states, including 

California.  Los Coyotes, 729 F.3d at 1031.10  Second, plaintiffs are conflating the BIA’s 

responsibility to provide for law enforcement services in Indian country with an 

alleged responsibility to provide plaintiffs themselves with funding for law 

enforcement.  The Court has recognized that “the BIA must prioritize how its limited 

law enforcement budget is spent,” given that there are over 550 federally recognized 

tribes.  Los Coyotes, 729 F.3d at 1031.  The BIA’s decision in determining how to 

allocate limited law enforcement funding is exactly the type of agency allocation of 

funds from a lump-sum appropriation that this Court held was an unreviewable act of 

agency discretion.  Los Coyotes, 729 F.3d at 1038.  The mere use of the words “shall” 

and “Indian country” in 25 U.S.C. § 2802(a) and (c) does not provide a legal basis to 

allow the Court to review any exercise of that discretion. 

Furthermore, contrary to plaintiffs’ contention, 25 U.S.C. § 2802(c)(16)(D) 

does not require the BIA to “develop an equitable funding formula.”  Pl. Br. 25.  

10 Plaintiffs’ own brief recognizes this fact.  See Pl. Br. 17 (stating that OJS 
provides funding to other tribes located in P.L. 280 states other than California, as 
well as the Chemehuevi Tribe, whose reservation is entirely in California). 

26 
 

                                                 

Case: 14-15112     06/26/2014          ID: 9146758     DktEntry: 12-1     Page: 35 of 54



Section 2802(c)(16)(D) is a congressional reporting requirement.11  Absent a 

“congressional directive for judicial review of claims by non-congressional parties,” 

executive responses to congressional reporting requirements are not reviewable by 

courts.  Natural Res. Def. Council, Inc. v. Hodel, 865 F.2d 288, 319 (D.C. Cir. 1988).  As 

the D.C. Circuit explained, the sufficiency of an executive branch actor’s compliance 

with congressional reporting requirements “seems to us a judgment peculiarly for 

Congress to make in carrying on its own functions in our constitutional system, not 

for non-congressional parties to carry on as an ersatz proxy for Congress itself.”  Id. at 

318.  25 U.S.C. § 2802(c)(16)(D) contains no congressional directive for judicial 

review and thus gives plaintiffs no judicially enforceable rights.   

In short, plaintiffs’ reliance on 25 U.S.C. § 2802 does not distinguish this case 

from Los Coyotes.  25 U.S.C. § 2802 does not limit the BIA’s discretion in 

appropriating law enforcement funds and services to Indian tribes.  Thus, here, as in 

Los Coyotes, “the question [of] whether the BIA should have spent money on law 

11 25 U.S.C. § 2802(c)(16)(D) specifies that the responsibilities of the Office of 
Justice Services in Indian country shall include “(16) submitting to the appropriate 
committees of Congress, for each fiscal year, a detailed spending report regarding 
tribal public safety and justice programs that includes . . . (D) the formula, priority list 
or other methodology used to determine the method of disbursement of funds for the 
public safety and justice programs administered by the Office of Justice Services.”  25 
U.S.C. § 2802(c)(16)(D). 
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enforcement in the reservation[s]” is not subject to judicial review question.  729 F.3d 

at 1040.12 

C. Plaintiffs Have Effectively Conceded the Dispositive Effect of Los 
Coyotes 

Before this Court reversed the district court in Los Coyotes, plaintiffs agreed that 

this case and Los Coyotes were “essentially identical.”  According to plaintiffs’ Motion 

for Summary Judgment here, “Faced with facts and claims that are essentially identical 

to those in the present case, the Los Coyotes [District] Court applied the analysis set 

forth in Ruiz, Califano, Harris, and Ramah . . . .”13  Pl. Mot. for Summ. Judgment 23, 

DE 21, ER 487.  Plaintiffs also stated that the district court decision in Los Coyotes 

(along with, in their view, Hopland v. Norton, 324 F. Supp.2d 1067 (N.D. Cal. 2004)) 

12 Plaintiffs’ confused and confusing mention of the GAO “Red Book” (i.e., U.S. 
Gov’t Accountability Office, Principles of Federal Appropriations Law (3d ed. 2004)), see 
Pl. Br. 28, also provides no basis for distinguishing this case from Los Coyotes. 
Contrary to plaintiffs’ assertion, the Red Book does not require federal agencies to 
establish a rational funding formula for funding allocations.  The Red Book teaches 
that an agency may voluntarily enact regulations that limit its own discretion, 1 Red 
Book 3-47, and when it does so they are judicially reviewable to determine whether 
they are rational and consistent.  See id. at 3-49 – 3-50 (quoting Morton v. Ruiz, 415 U.S 
199 (1974)).  In the absence of such regulations, however, the Red Book expressly 
embraces Lincoln’s holding that an agency’s allocation of funds from a lump-sum 
appropriation is committed to agency discretion, and notes that this holding accords 
with the GAO’s own position as well.  See 2 Red Book 6-18 (citing Lincoln v. Vigil, 508 
U.S. 182 (1993) and citing GAO opinions).  Thus, the Red Book supports defendants’ 
position in this case, rather than plaintiffs’ position. 

 
13 Tellingly, these are the very same cases upon which plaintiffs rely in the case 

at bar, and which this Court analyzed in reversing the district court in Los Coyotes. 
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“directly addressed the fundamental issues raised in this case.”  Pl. Mot. for Summ. 

Judgment 17, ER 481.  Plaintiffs cannot now conveniently distance themselves from 

these statements merely because this Court overturned the district court in Los Coyotes.  

This Court’s decision in Los Coyotes is binding precedent that is dispositive with 

respect to five of the claims raised by plaintiffs, and their effort to relitigate the issues 

decided by the Court in Los Coyotes must fail. 

II. THE REMAINDER OF PLAINTIFFS’ CLAIMS AND ARGUMENTS 
ARE EQUALLY DEVOID OF MERIT 

As we have demonstrated in Part I, supra, Los Coyotes conclusively disposes of 

most of plaintiffs’ claims in this case, leaving only a few unresolved claims and 

arguments that need not long detain the Court.  Specifically, with respect to what 

remains, the Court should affirm the district court’s decision rejecting plaintiffs’ claim 

under the Indian trust doctrine, which does not come into play here because there is 

no statute establishing a trust responsibility.  The Court should also hold that 

pursuant to 25 U.S.C. § 450f(a)(2)(E), the BIA properly declined Hopland’s zero-

dollar contract proposal.  Furthermore, because there are no ambiguities in the 

relevant statutes in this case, there is no basis for this Court to apply liberal standards 

of statutory construction in favor of the tribes. 

Finally, defendants argued in district court that all of the plaintiffs other than 

Hopland lack Article III standing, and that the ISDA does not provide money 

damages for a wrongful declination.  In view of the district court’s resolution of the 
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case, it did not need to adjudicate these issues, and if the Court affirms the ruling of 

the district court, there will be likewise be no reason for the Court to resolve them.  If 

the Court ultimately needs to reach these questions (which would only occur if the 

Court ruled in plaintiff Hopland’s favor on at least one of its substantive claims), 

however, it should hold that only Hopland has standing to pursue any of the claims 

presented in this action, and that plaintiffs are not entitled to money damages. 

A. No Specific Trust Relationship Obligates Defendants to Award ISDA 
Contracts to Plaintiffs for Law Enforcement Services 

The district court correctly rejected plaintiffs’ invocation of the Indian trust 

doctrine.  With respect to this claim, plaintiffs have not identified a specific trust 

relationship that requires the BIA to approve their contract proposals.  The Indian 

trust doctrine is a “distinctive obligation of  trust incumbent upon the Government in 

its dealings with [Indian tribes].”  United States v. Mitchell, 463 U.S. 206, 225 (1983) 

(Mitchell II), quoting Seminole Nation v. United States, 316 U.S. 286, 296 (1942).  Yet in 

the absence of a specific trust relationship, the Indian trust doctrine does not give rise 

to any duty on the part of the government beyond complying with generally 

applicable statutes and regulations.  See Gros Ventre Tribe v. United States, 469 F.3d 801, 

810 (9th Cir. 2006) (citing Shoshone–Bannock Tribes v. Reno, 56 F.3d 1476, 1482 (D.C. 

Cir. 1995), cert. denied, 552 U.S. 824 (2007)) (“[A]n Indian tribe cannot force the 

government to take a specific action unless a treaty, statute or agreement imposes, 

expressly or by implication, that duty.”).  In order to invoke the Indian trust doctrine, 
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a plaintiff must make a threshold showing that the government violated “specific 

rights-creating or duty-imposing statutory or regulatory prescriptions.”  United States v. 

Navajo Nation, 556 U.S. 287, 301-02 (2009) (Navajo II), quoting United States v. Navajo 

Nation, 537 U.S. 488, 506 (2003) (Navajo I); see also id. at 290-91 (the plaintiff “must 

identify a substantive source of law that establishes specific fiduciary or other duties, 

and allege that the Government has failed faithfully to perform those duties”), quoting 

Navajo I, 537 U.S. at 506; United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 2324-

25 (2011); United States v. White Mountain Apache Tribe, 537 U.S. 465, 472-73 (2003); 

Mitchell II, 463 U.S. at 211-12, 214-18. 

Plaintiffs erroneously characterize the ISDA and the ILERA as statutes 

imposing a fiduciary obligation to approve the Tribes’ 638 contracts.  Pl. Br. 57.  

However, the ISDA aims to foster tribal self-determination, and thus it would be both 

inconsistent and incongruous to hold that the Act makes the United States exclusively 

responsible for providing or otherwise funding plaintiffs’ law enforcement operations.  

See Navajo I, 537 U.S. at 508 (declining to find specific fiduciary obligation arising 

from Indian Mineral Leasing Act because statute’s goal is self-determination); United 

States v. Mitchell, 445 U.S. 535 (1980) (Mitchell I) (declining to find specific fiduciary 

obligation arising from General Allotments Act because tribes, not government, 

manage forestry resources at issue).  This Court’s holding in Los Coyotes further 

undermines plaintiffs’ trust claims, since the Court expressly held that “the ISDA does 
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not require the Secretary to increase the amount of money it has spent on any 

program.”  Los Coyotes, 729 F.3d at 1035.   

ILERA also imposes no duty on the government to fund law enforcement 

services for these particular tribes.  25 U.S.C. § 2802(a) and (c) establish that the Secretary 

(acting through the BIA and through OJS) shall be responsible for providing law 

enforcement services in Indian country.  25 U.S.C. § 2802(a), (c).  Part of the way that 

the Bureau provides for these services is by exercising its discretion in allocating 

limited law enforcement funds, a discretionary decision that Los Coyotes held was not 

subject to judicial review.  Los Coyotes, 729 F.3d at 1040. 

Plaintiffs further claim that there is a fiduciary duty because the Secretary has 

allegedly “taken over management” of funds appropriated by Congress for the benefit 

of plaintiffs, and has allegedly “mismanaged” the funds by denying plaintiffs their 

“proportionate share.”  Pl. Br. 59-60.  Again, plaintiffs erroneously seek to use the 

ISDA and ILERA to create a duty to provide plaintiffs themselves with law 

enforcement funding (the “proportionate share” they believe they are entitled to).  Yet 

nothing in the ISDA or ILERA imposes a trust obligation on the BIA to provide law 

enforcement services (or to allocate law enforcement funds) to any particular tribe, 

including plaintiffs.  Accord, McNabb v. Bowen, 829 F.2d 787, 792, 795 (9th Cir. 1987) 

(declining to find specific fiduciary obligation arising from Snyder Act or Indian 

Health Care Improvement Act to provide health care to particular tribal member).  In 

short, plaintiffs have failed to identify a trust relationship with their tribe that arises 
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under a statute.  Accord, Gros Ventre Tribe, 469 F.3d at 812 (requiring a tribe to identify 

a substantive source of law that establishes a specific fiduciary duty owed to that 

tribe).  Therefore, there is no specific trust duty that requires the BIA to approve 

plaintiffs’ contract proposals, or that entitles plaintiffs to equitable relief or money 

damages for the proper declination of their contract proposals.14 

The district court’s holding rejecting the plaintiff’s Indian trust doctrine claim 

in Los Coyotes Band of Cahuilla & Cupeno Indians v. Salazar, 2011 WL 5118733 (S.D. Cal. 

2011) also supports this conclusion.  In that part of the holding, which the district 

court in this case expressly follows, the plaintiff tribe also tried to rely on ISDA, 

ILERA, and the Tribal Law and Order Act of 2010 (“TLOA”) to establish a specific 

trust obligation.  Los Coyotes, 2011 WL 5118733 at 7.  The district court there held that 

these statutes (along with the Snyder Act), did not create the requisite specific 

fiduciary duty, and that “[w]ithout a specific duty, there can be no violation of the 

trust doctrine.”  Id. at 8.15  Because plaintiffs in this case, as in Los Coyotes, 2011 WL 

 14 In addition, contrary to plaintiffs’ claim that the Secretary failed to assist the 
Tribes to “overcome the stated objections” to the contracts, Pl. Br. 58, the agency 
offered technical assistance consistent with 25 C.F.R. § 900.30 when it offered to 
accept Hopland’s proposed deputation agreement under the ILERA subject to a 
significant number of revisions.  See AR 276-77, ER 315-16.  Hopland never 
responded to this offer. 

15 This question was not before this Court in Los Coyotes, 729 F.3d 1025, 
because the tribe in that case chose neither to appeal that part of the district court’s 
holding, nor to argue that it was an alternative ground for affirmance of the district 
court’s judgment. 
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5118733, fail to establish a specific trust duty that requires the BIA to approve 

plaintiffs’ contract proposals, this Court should affirm the district court’s rejection of 

their trust doctrine claim. 

B. The BIA Correctly Declined Hopland’s Request for a Zero-Dollar 
Contract for Law Enforcement Services 

 Plaintiff Hopland’s second proposal to OJS was to take over a revised 

deputation agreement as an unfunded program under the ISDA.  OJS correctly 

declined this proposal pursuant to 25 U.S.C. § 450f(a)(2)(E),16 because it did not seek 

to take over an existing federal law enforcement program, but rather sought to create a 

new program that would give Hopland’s tribal law enforcement officers broader 

powers than those held by OJS law enforcement personnel.   

 Hopland’s current deputation agreement allows Hopland’s tribal police officers 

to whom the OJS has issued Special Law Enforcement Commissions (“SLECs”) to 

enforce federal laws pursuant to the powers enumerated by the ILERA, 25 U.S.C. §§ 

2801, 2803.17  See AR 1-9, ER 40-48.  By contrast, Hopland’s second proposal sought 

16 This subsection is one of the five enumerated bases in the ISDA for denial of 
a contract request.  See § 450f(a)(2)(E) (“[T]he program, function, service, or activity 
(or portion thereof) that is the subject of the proposal is beyond the scope of 
programs, functions, services, or activities covered under paragraph (1) because the 
proposal includes activities that cannot lawfully be carried out by the contractor.”). 

17 Despite plaintiffs’ repeated mischaracterizations of the 2004 deputation 
agreement as a 638 contract, see Pl. Br. 12 ¶¶ 18-20, the parties did not settle the 
Hopland v. Norton litigation by entering into a zero-dollar 638 contract that OJS must 
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to give its tribal officers powers beyond those of OJS’s own law enforcement officers.  

Compare AR 265-67, ER 304-06 (Hopland’s proposed deputation agreement) with 25 

U.S.C. § 2803 (enumerating law enforcement powers of OJS personnel) and 25 U.S.C. 

§ 2804 (setting forth requirements for and limits of deputation agreements entered 

into with tribes). 

 For example, the proposal asked OJS to grant Hopland’s tribal officers the 

power to enforce all state laws which the State of California has allegedly authorized 

federal law enforcement officials to enforce, see AR 264-65, ER 303-04, 

notwithstanding that BIA’s law enforcement officers do not have this power.  See 

Decl. of Darren Cruzan ¶ 22, ER 458 (noting that OJS law enforcement officials do 

not have the power to enforce State laws); see also 25 U.S.C. § 2802(c)(1) (“[T]he 

responsibilities of the [OJS] in Indian country shall include – the enforcement of 

Federal law and, with the consent of the Indian tribe, tribal law[.]”).  It also 

improperly sought to allow Hopland’s commissioned officers broader powers than 

BIA officers have to travel and conduct activities outside of Indian country.  See AR 

265-67, ER 304-05. 

now renew under the ISDA.  See 25 U.S.C. §§ 450j(c), 450j-1(b)(2); 25 C.F.R. § 900.32. 
Rather, a review of the settlement documents filed with the district court makes clear 
that the parties settled after they entered into a deputation agreement under the 
ILERA, not a 638 contract under the ISDA.  See Hopland v. Norton, 324 F. Supp.2d 
1067 (N.D. Cal. 2004), ECF No. 72, AR 234-42, ER 273-81; see also AR 1-9, ER 40-48 
(same). 
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 The BIA therefore properly denied Hopland’s second proposal, pursuant to 25 

U.S.C. § 450f(a)(2)(E).18  The proposal sought to create a new program that would 

give Hopland’s tribal law enforcement officers broader powers than OJS law 

enforcement personnel hold, as opposed to taking over an existing program.  As this 

Court held in Los Coyotes, the ISDA cannot be used to create a program that does not 

exist; it can only be used “to transfer a program from the control of the BIA to the 

Tribe.”  See Los Coyotes, 729 F.3d at 1035. 

C. There Is No Ambiguity in 25 U.S.C. § 2802 and the ISDA As Applied to 
this Case, So There Is No Basis for Applying The Canon of Liberal 
Statutory Construction in Favor of Indian Tribes 

Plaintiffs contend that their position is bolstered by the canon that statutes 

benefiting Indians are to be liberally construed in favor of the tribes.  Pl. Br. 53-56.  

Their reliance upon this unexceptionable proposition in the instant case, however, is 

misplaced, as it is clear from this Court’s Los Coyotes opinion and from the foregoing 

analysis of the statutes at issue that there is no ambiguity that would trigger 

application of the liberal construction canon. 

18 This declination is in accordance with the district court’s decision in Hopland 
v. Norton, 324 F. Supp.2d 1067.  Even after determining that the law enforcement 
function performed by a tribe under the ILERA was a contractible program under the 
ISDA, the district court expressly found that the Secretary could decline the tribe’s 
proposal for law enforcement services for any of the reasons set out in 25 U.S.C. § 
450f(a)(2), see 324 F. Supp.2d at 1075, 1077 (allowing the Secretary to determine 
whether statutory grounds for a denial exist), which is precisely what the Secretary did 
here. 
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The Supreme Court has held that “[t]he canons of construction applicable in 

Indian law are rooted in the unique trust relationship between the United States and 

the Indians.”  Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) (quoting 

Oneida County v. Oneida Indian Nation, 470 U.S. 226, 247 (1985)).  Specifically in 

Blackfeet, the Supreme Court established a presumption that ambiguities in a federal 

statute enacted for the benefit of an Indian tribe should be construed generously for 

the benefit of the tribe.  See Artichoke Joe’s Ca. Grand Casino v. Norton, 353 F.3d 712, 

729 (9th Cir. 2003), cert. denied, 543 U.S. 815 (2004) (discussing the Blackfeet 

presumption).  For Indian canons of statutory construction to enter into this Court’s 

analysis, however, the statute or statutory provision in question must be ambiguous.  

In Artichoke Joe’s, 353 F.3d, the case cited by plaintiffs, only after this Court 

determined that the statute “remains ambiguous after consulting its text, context, 

purpose, and legislative history,” did the Court turn to the Blackfeet presumption.  

Artichoke Joe’s, 353 F.3d at 731.  As the Court stated, “ambiguity is a prerequisite for 

any application of the Blackfeet presumption.”  Id. at 729; see also Navajo Nation v. Dep’t 

of Health & Human Servs., 325 F.3d 1133, 1140-41 (9th Cir. 2003) (en banc) (holding 

liberal construction canon inapplicable because statutory language was plain). 

There are no ambiguities in the provisions of ILERA and ISDA at issue here.  

Nothing in 25 U.S.C. § 2802 limits the Secretary’s discretion in allocating limited law 

enforcement resources in Indian country, see Part I.B, supra, and as this Court decided 

in Los Coyotes, the BIA’s allocation of resources from a lump sum appropriation is not 
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judicially reviewable.  See Los Coyotes, 729 F.3d at 1038 (citing Lincoln v. Vigil, 508 U.S 

at 193).  Furthermore, this Court already held in Los Coyotes that the Secretary can 

properly decline a 638 contract pursuant to the grounds listed in 25 U.S.C § 450f(a)(2).  

See Parts I.A and II.B, supra.  When the Secretary properly denies a contract, no 

reading of the ISDA authorizes federal courts to grant relief.  See Los Coyotes, 729 F.3d 

at 1037-38.  Therefore, there are no ambiguities in the relevant language of these 

statutes.  The court’s analysis must end there.  See Artichoke Joe’s, 353 F.3d at 720 

(quoting Conn. Nat’l Bank v. Germain, 503 U.S. 249, 254 (1992))(“When the words of a 

statute are unambiguous, . . . judicial inquiry is complete.”); see also United States v. 

Mendoza, 244 F.3d 1037, 1042 (9th Cir.), cert. denied, 534 U.S. 897 (2001) (“[I]f the text 

of the statute is clear, this court looks no further in determining the statute’s 

meaning.”); Sauer v. Dep’t of Educ., 668 F.3d 644, 651 (9th Cir. 2012) (“Statutory 

interpretation focuses on ‘the language itself, the specific context in which that 

language is used, and the broader context of the statute as a whole.’ ”) (quoting United 

States v. Havelock, 664 F.3d 1284, 1289 (9th Cir. 2012)). 

D. Assuming Arguendo that the Court Reaches the Question, Only 
Hopland Has Standing to Pursue the Claims Presented in the Complaint 

If this Court affirms the district court judgment in favor of defendants, it need 

not reach the question of whether plaintiffs other than Hopland have standing to 

pursue any of the claims in this case.  In the event that the Court addresses this issue, 

however, it should rule that Redding Rancheria and Rincon Band lack standing to 
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maintain any claims, plaintiffs Robinson Rancheria and Coyote Valley lack standing to 

pursue a claim for a zero-dollar contract. 

1. Redding Rancheria and Rincon Band Lack Standing to 
Maintain Any Claims 

Plaintiffs Redding Rancheria and Rincon Band of Mission Indians lack standing 

to maintain their causes of action against the Secretary because they fail to allege a 

personal stake in the outcome.  See, e.g., United States v. Richardson, 418 U.S. 166, 179-80 

(1974) (“[T]o invoke judicial power the claimant must have a personal stake in the 

outcome, or a particular, concrete injury, or a direct injury; . . . in short, something 

more than generalized grievances.”) (internal quotation marks and citations omitted).  

Neither Redding Rancheria nor Rincon demonstrates any government conduct that 

caused a concrete injury to the tribe with respect to law enforcement services.  See Pl. 

Br. 4-5 ¶¶ 11 -12; id. at 16, ¶¶ 40, 42.  Redding Rancheria fails to demonstrate, for 

example, that it proposed and defendants denied an amendment to its existing self-

governance compact, or that it made any other request to reprogram funds in order to 

provide law enforcement services.  See Pl. Br. 4-5 ¶ 11; id. at 16 ¶ 40 (stating only that 

Redding “wanted” to amend its compact, but “concluded that it would be futile to do 

so”).  Rincon Band likewise fails to demonstrate that it proposed and defendants 

denied a 638 contract for law enforcement services.  See id. at 5 ¶ 12; id. at 16 ¶ 42 

(stating that Rincon did not submit a 638 contract “because to do so would be 

futile”).   
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Furthermore, these plaintiffs’ belief in the futility of a putative contract 

proposal or compact amendment regarding law enforcement services does not excuse 

the Tribes’ obligation to establish standing to maintain their claims.  See Madsen v. Boise 

State Univ., 976 F.2d 1219, 1222 (9th Cir. 1992) (questioning “whether futility can, by 

itself, establish standing where it does not otherwise exist”); id. (holding that the 

plaintiff failed to allege sufficient facts to support his futility claim); Herson v. City of 

Reno, 806 F. Supp.2d 1141, 1147-48 (D. Nev. 2011) (futility doctrine did not 

overcome the plaintiff’s lack of standing to challenge a sign ordinance in the absence 

of government action against the plaintiff that caused injury to the plaintiff); Coulter v. 

Bronster, 57 F. Supp.2d 1028, 1036 (D. Haw. 1999), aff’d, 13 Fed. App’x 661 (9th Cir. 

2001) (futility doctrine did not excuse the plaintiff from applying for a permit to 

enable the defendant to determine whether the activities would be prohibited; “While 

Plaintiff may believe that doing so would be futile, such a belief is not sufficient, by 

itself, to confer standing upon Plaintiff.”)).  Neither Redding Rancheria nor Rincon 

has even alleged, let alone demonstrated, sufficient facts to show futility.  Accord, 

Coulter, 57 F. Supp.2d at 1036.  Thus, in the absence of any showing that it would be 

futile for Redding Rancheria even to propose to amend its self-governance compact, 

or for Rincon to apply for a 638 contract for law enforcement services, neither 

plaintiff has established an injury-in-fact sufficient to maintain constitutional standing. 
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2. Plaintiffs Robinson Rancheria and Coyote Valley Lack 
Standing to Pursue the Claim that they Are Entitled to a 
Zero-Dollar Contract 

In a similar vein, both plaintiffs Robinson Rancheria and Coyote Valley lack 

standing to maintain a claim that they may be entitled to a zero-dollar contract under 

the ISDA.  Simply put, neither plaintiff even alleges – and nothing in the record 

indicates – that either Robinson Rancheria or Coyote Valley ever requested a zero-

dollar contract for law enforcement services.  See Pl. Br. at 4 ¶¶ 6-9 (mentioning only 

that Robinson Rancheria and Coyote Valley’s proposals for new funding were 

denied).  Absent such a request, neither tribe can show any concrete injury.  See 

Madsen, 976 F.2d at 1220 (“There is a long line of cases, however, that hold that a 

plaintiff lacks standing to challenge a rule or policy to which he has not submitted 

himself by actually applying for the desired benefit.”); Mehl v. Blanas, 532 F. App’x 

752, 754 (9th Cir. 2013) (determining that a plaintiff who failed to fully complete an 

application process lacked standing to challenge the policy); Indian Oasis-Baboquivari 

Unified Sch. Dist. No. 40 v. Kirk, 91 F.3d 1240, 1245 (9th Cir. 1996) (“The problem is 

that these [plaintiffs] simply ride the [other plaintiffs]' coattails and aver no facts that 

suggest direct, distinct and tangible injury to themselves.”), vacated and appeal dismissed 

for lack of jurisdiction, 109 F.3d 634 (9th Cir. 1997) (en banc).  Accordingly, this Court 

should hold that neither Robinson Rancheria nor Coyote Valley has standing to 

pursue a claim that they are entitled to a zero-dollar contract under the ISDA. 
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E. Assuming Arguendo that the Court Reaches the Question, Plaintiffs Are 
Not Entitled to Money Damages for a Wrongful Declination 

Finally, if the Court affirms the district court judgment in favor of defendants, 

it need not resolve the question of whether money damages are permitted under the 

ISDA.  But if the Court reaches the issue of damages, the limited waiver of sovereign 

immunity that allows plaintiffs to maintain this action under the ISDA does not 

entitle them to damages for a supposedly wrongful declination.  The ISDA provides a 

damages remedy only for an actual breach of  contract, not for an alleged breach of  a 

duty to enter into a contract, which is all that is at issue in this case.  Thus, none of the 

plaintiffs are entitled to money damages under the circumstances here. 

The waiver of sovereign immunity in 25 U.S.C. § 450m-1 for a wrongful 

declination provides solely for injunctive relief.  See Samish Indian Nation v. United 

States, 419 F.3d 1355, 1365 (Fed. Cir. 2005).  Damages, by contrast, are only available 

for a breach of contract.  See id. (observing that “[a]bsent a contract the ISDA does 

not confer a private damage remedy”).  A broader construction of the waiver of 

sovereign immunity in § 450m-1 would violate the bedrock principles that waivers of 

sovereign immunity must not only be “‘unequivocally expressed’ in statutory text,” 

FAA v. Cooper, 132 S. Ct. 1441, 1448 (2012) (citations omitted), but also that their 

“scope” must be “strictly construed . . . in favor of the sovereign,” Lane v. Peña, 518 

U.S. 187, 192 (1996), and “not enlarge[d] . . . beyond what the language requires.”  
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Dep’t of Energy v. Ohio, 503 U.S. 607, 615 (1992) (internal quotation marks and citation 

omitted); see also Cooper, 132 S. Ct. at 1448 (same). 

CONCLUSION 

For the foregoing reasons, the Judgment of the district court should be 

affirmed. 

Respectfully submitted,19 
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