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RYAN URESK HARVEY, ROCKS OFF 
INC. and WILD CAT RENTAL, INC., 
 
 Plaintiffs, 
 
vs. 
 
UTE INDIAN TRIBE OF THE UINTAH and 
OURAY RESERVATION; DINO 
CESSPOOCH, in his official capacity as 
UTERO Commissioner and in his 
individual capacity; JACKIE LAROSE, in 
his official capacity as UTERO 
Commissioner and in his individual 
capacity; SHEILA WOPSOCK, in her 
official capacity as UTERO Director and in 
her individual capacity; NEWFIELD 
PRODUCTION COMPANY; NEWFIELD 
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RMI, LLC; NEWFIELD DRILLING 
SERVICES, INC., a Utah corporation; L.C. 
WELDING & CONSTRUCTION, INC., a 
Utah corporation; SCAMP EXCAVATION, 
INC., a Utah corporation; HUFFMAN 
ENTERPRISES, INC., a Utah corporation; 
LAROSE CONSTRUCTION COMPANY, 
INC., a Utah corporation; D.RAY C. 
ENTERPRISES, L.L.C., a Utah limited 
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liability company; and DOES 1 through 25,  
  

Defendants. 

 

Pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(7), Defendant Ute Indian Tribe of 

the Uintah and Ouray Reservation (“Tribe”) moves the Court to dismiss the claims 

brought against them by Plaintiffs Ryan Uresk Harvey, Rocks Off, Inc., and Wild Cat 

Rental, Inc. (“Plaintiffs”) in the Amended Verified Complaint for Declaratory Relief, 

Injunctive Relief, and Damages (“Amended Complaint”). 

The Court lacks subject matter jurisdiction over the Tribe because it has not 

waived its sovereign immunity and because Plaintiffs have failed to exhaust their 

administrative remedies available under the UTERO Ordinance, Ord. No. 10-002 (July 

27, 2010) (“UTERO Ord.”).  The Amended Complaint should therefore be dismissed 

pursuant to Fed. R. Civ. P. 12(b)(1). Additionally, because the Tribe is a necessary and 

indispensable party that cannot be joined because it is immune from suit, the Court 

should dismiss the Amended Complaint pursuant to Fed. R. Civ. P. 12(b)(7). 

PROCEDURAL BACKGROUND 

1. On April 5, 2013, Plaintiffs filed their Verified Complaint for Declaratory 

and Injunctive Relief (“Verified Complaint”) in the Eighth Judicial District Court of 

Duchesne County, State of Utah (“State action”).   The Verified Complaint sought 

declaratory and injunctive relief against the Tribe with regard to the Tribe’s jurisdiction, 

and also asserted state law claims. 

2. On May 1, 2013, the undersigned counsel entered a Special Appearance 

in the State action on behalf of the Tribe and on behalf of Defendants Dino Cesspooch, 
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Jackie LaRose, and Sheila Wopsock (Defendants Cesspooch, LaRose, and Wopsock 

are hereinafter referred to as the “UTERO Defendants”).   

3. On May 1, 2013, the Tribe and the UTERO Defendants filed a Motion to 

Dismiss Verified Complaint for Declaratory and Injunctive Relief under Utah R. Civ. P. 

12(b)(1), (2), (4), (5), and (7) (“Motion to Dismiss”) in the State action.   

4.  On July 8, 2013, the firm of Hatch & Boice entered a substitution of 

counsel, replacing the undersigned counsel as attorneys for the UTERO Defendants. 

5. Following the completion of briefing on the Motion to Dismiss, the State 

Court held a hearing on that motion on July 22, 2013.  On August 12, 2013, the State 

Court entered an Order from the July 22, 2013 hearing.  Pursuant to the Order, the 

Court authorized substituted service by certified mail on the Tribe and Defendant 

Wopsock.  The State Court took the Motion to Dismiss under advisement and has not 

ruled on it. 

6. On August 21, 2013, the Tribe received a summons and a copy of the 

Verified Complaint for Declaratory and Injunctive Relief. 

7. On September 4, 2013, Plaintiffs filed their Amended Verified Complaint in 

the State action.  Like the original Complaint, the Amended Complaint seeks declaratory 

and injunctive relief against the Tribe with regard to the Tribe’s jurisdiction, and also 

asserts state law claims, including claims for money damages.  Counsel accepted 

service of the Amended Complaint on behalf of the Defendant Tribe on September 3, 

2013. 
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8. On September 20, 2013, the Tribe filed a Notice of Removal, removing 

this action from the State Court to this Court. 

STATEMENT OF FACTS  

1. The Tribe is a federally recognized Indian tribe and is thereby entitled “to 

the immunities and privileges available to . . . federally acknowledged Indian tribes by 

virtue of their government-to-government relationship with the United States.”  25 C.F.R. 

§ 83.2. 

2. The Business Committee is the governing body of the Tribe. Constitution 

and By-Laws of the Ute Indian Tribe of the Uintah and Ouray Reservation, art. III, § 1 

(1989). The UTERO Commission is a Commission created by the Business Committee 

of the Tribe under the UTERO Ordinance. UTERO Ord., Sec. 4.1 (attached hereto as 

Ex. A). 

3. The UTERO Commission consists of a three (3) member administrative 

review board. UTERO Ord., Sec. 4.2 (Ex. A). 

4. Dino Cesspooch is a duly appointed Commissioner of the UTERO 

Commission. 

5. Jackie LaRose is a duly appointed Commissioner of the UTERO 

Commission. 

6. The UTERO Office is headed by a Director hired by the UTERO 

Commission. UTERO Ord., Sec. 4.3(B)(1) (Ex. A). The UTERO Director assists in the 

administration of the UTERO Commission’s duties. Id. The UTERO Director is 

responsible for the day to day operations of the UTERO Office. 
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7. Sheila Wopsock is the duly employed UTERO Director.  

8. Pursuant to Section 1-8-5 of the Law and Order Code of the Ute Indian 

Tribe (“U.L.O.C.”), only the Business Committee may waive immunity by passing a 

resolution or ordinance that specifically refers to the express waiver. See U.L.O.C. §1-8-

5. (The Law and Order Code of the Ute Indian Tribe can be found in the National Indian 

Law Library at www.narf.org/nill/Codes/utecode.htm.) The Tribe’s sovereign immunity 

extends to its officers and employees arising from the performance of their official 

duties. Id.  

9. The Business Committee waived the Tribe’s sovereign immunity under 

Section 13.3 of the UTERO Ordinance “for the sole and limited purpose of enforcement 

of the terms of [the] Ordinance.” UTERO Ord., Sec. 13.3 (Ex. A). The waiver is 

“expressly limited to injunctive and/or declaratory relief with respect to the enforcement 

of the terms of [the] Ordinance and does not include monetary damages.” Id. The 

waiver “is not, and should not be construed as a blanket waiver of the Tribe’s sovereign 

immunity.” Id. The waiver further states that “[u]nder no circumstances shall the tribal 

funds of the Tribal Treasury be subject to any award for damages.” Id.  

10. Pursuant to Section 11 of the UTERO Ordinance, the UTERO 

Commission and the Ute Tribal Court have exclusive jurisdiction to review and 

adjudicate grievances and actions regarding the UTERO Ordinance. The limited waiver 

provided under Section 13.3 of the UTERO Ordinance applies only to grievances and 

actions regarding the UTERO Ordinance. Therefore, this Court is divested of asserting 

jurisdiction over any matters regarding the UTERO Ordinance. Plaintiffs have not filed a 
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formal complaint with the UTERO Commission as provided under Section 11 of the 

UTERO Ordinance. (Aff. of Sheila Wopsock at p.3, ¶ 13) (attached as Ex. 1 to Motion to 

Dismiss Verified Complaint and attached hereto as Ex. B). 

11. The Business Committee has not waived the Tribe’s sovereign immunity 

with respect to the subject matter of this action, nor has it consented to this action.  

12. The Business Committee has not waived the UTERO Commission’s 

sovereign immunity with regard to the subject matter of this action, nor has it consented 

to this action.  

13. The Business Committee has not waived the sovereign immunity of any 

officer of the Tribe or the UTERO Commission, nor has it consented to this action. 

14. Congress has not waived the Tribe’s sovereign immunity nor has 

Congress consented that the action be brought against the Tribe.  

15. The Tribe is a necessary and indispensable party to this action because 

the relief request by Plaintiffs directly impacts the inherent sovereign authority and 

jurisdiction of the Tribe.  

16. Plaintiffs failed to exhaust their administrative remedies available under 

Section 11.1 of the UTERO Ordinance. (Aff. of Sheila Wopsock at p.3, ¶ 13) (Ex. B). 

ARGUMENT 

I. THE COURT LACKS SUBJECT MATTER JURISDICTION BECAUSE THE 

TRIBE HAS NOT WAIVED SOVEREIGN IMMUNITY. 

This Court lacks subject-matter jurisdiction over this case in the absence of a 

waiver of sovereign immunity authorizing suit in state or federal court, and the Tribe has 

not waived its sovereign immunity.   
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Indian tribes are not subject to suit unless a tribe has waived its sovereign 

immunity or Congress has expressly authorizes the action.  Kiowa Tribe of Oklahoma v. 

Manufacturing Techs., Inc., 523 U.S. 751, 754 (1988).  The issue of sovereign immunity 

is jurisdictional.  Ramey Constr. Co., Inc. v. The Apache Tribe of the Mescalero 

Reservation, 673 F.2d 315, 318 (10th Cir. 1982).  Tribal immunity applies to suits for 

damages as well as those for declaratory and injunctive relief.  E.g., Imperial Granite 

Co. v. Pala Band of Mission Indians, 940 F.2d 1269 (9th Cir. 1991).  While Tribes can 

waive sovereign immunity, a court cannot find waivers of tribal immunity by inference or 

implication.  Instead, to be enforceable a Tribe’s waiver of immunity must be “clear, 

explicit and unambiguous.”  C & L Enters., Inc. v. Citizen Band Potawatomi Indian Tribe 

of Oklahoma, 532 U.S. 411 (2001); see also Santa Clara Pueblo v. Martinez, 436 U.S. 

49, 58 (1978).  In determining the issue of waiver, a court cannot consider perceived 

inequities under the facts of the particular case.  See Ute Dist. Corp. v. Ute Indian Tribe, 

149 F.3d 1260, 1267 (10th Cir. 1998). 

The Ute Indian Tribe’s Law and Order Code explicitly describes the specific 

process that must be followed in order to effectuate a waiver of the Tribe’s sovereign 

immunity. Section 1-8-5 provides: 

Except as required by federal law, or the Constitution and Bylaws of the 
Ute Indian Tribe, or as specifically waived by a resolution or ordinance of 
the Business Committee specifically referring to such, the Ute Indian Tribe 
shall be immune from suit in any civil action, and its officers and 
employees immune from suit for any liability arising from the performance 
of their official duties.  

 
U.L.O.C. §1-8-5. Therefore, under Tribal law, only the Ute Tribal Business Committee 

may waive immunity by passing a resolution or ordinance that specifically refers to the 
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express waiver. The Tribe’s sovereign immunity also extends to its officers and 

employees arising from the performance of their official duties.  

No resolution or ordinance waiving sovereign immunity exists to subject the Tribe 

to suit in this action.  Although the UTERO Ordinance includes a limited waiver of 

sovereign immunity, the waiver is “for the sole and limited purpose of enforcement of 

the terms of [the] Ordinance.” UTERO Ord., Sec. 13.3. The waiver is “expressly limited 

to injunctive and/or declaratory relief with respect to the enforcement of the terms of 

[the] Ordinance and does not include monetary damages.”  Id.  The waiver “is not, and 

should not be construed as a blanket waiver of the Tribe’s sovereign immunity.” Id. The 

waiver further states that, “Under no circumstances shall the tribal funds of the Tribal 

Treasury be subject to any award for damages.” Id. Thus, the waiver only applies with 

respect to enforcement of the UTERO Ordinance.  

Plaintiffs are not attempting to enforce the UTERO Ordinance.  Rather, they have 

requested declaratory and injunctive relief limiting the Tribe’s jurisdiction, and they seek 

monetary damages.   

Furthermore, even if Plaintiffs were attempting to enforce the UTERO Ordinance, 

enforcement of the UTERO Ordinance can be pursued only before the UTERO 

Commission and the Ute Tribal Court, not in state or federal courts.  Section 11 of the 

UTERO Ordinance outlines specific Grievance and Hearing Procedures for enforcement 

of the terms of the UTERO Ordinance and vests the UTERO Commission and the Ute 

Tribal Court with exclusive jurisdiction to adjudicate such grievances and actions. 

Section 11.8(E) states, “The decision of the Ute Tribal Court shall be final and shall not 
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be appealable to any other body.” UTERO Ord., Sec. 11.8(E) (Ex. A). State and federal 

courts are therefore, divested of asserting any jurisdiction over any grievances and 

actions arising under the UTERO Ordinance. Therefore, the limited waiver does not 

apply to actions brought before this Court.  

Plaintiffs have failed to meet their burden of proving an express, unequivocal 

waiver of sovereign immunity that would grant this Court jurisdiction over the Tribe.  See 

Kokkonen v. Guardian Life Insurance, 511 U.S. 375 (1994).  As a result, the Court lacks 

subject-matter jurisdiction and should dismiss the Amended Complaint. 

II. THE AMENDED COMPLAINT SHOULD BE DISMISSED BECAUSE THE 
TRIBE IS A NECESSARY AND INDISPENSABLE PARTY THAT CANNOT 
BE JOINED IN THIS ACTION. 

 
The Amended Complaint should be dismissed pursuant to Fed. R. Civ. P. 19 

because the Tribe and its officers are immune from suit in the absence of an express 

waiver of sovereign immunity, and the Tribe has not waived its immunity. The 

underlying purpose of Rule 19 requiring joinder of necessary parties is “to protect the 

interests of absent persons as well as those already before the court from multiple 

litigation or inconsistent judicial determinations.” 7 Charles Alan Wright, Arthur R. Miller 

& Mary Kay Kane, Federal Practice and Procedure: Civil 2d § 1602, at 21 (1986).  

“Determining whether an absent party is indispensable requires a two-part analysis. The 

court must first determine under Rule 19(a) whether the party is necessary to the suit 

and must therefore be joined if joinder is feasible. If the absent party is necessary but 

cannot be joined, the court must then determine under Rule 19(b) whether the party is 
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indispensable. If so, the suit must be dismissed.”  Rishell v. Jane Phillips Episcopal 

Mem’l Med. Ctr., 94 F.3d 1407, 1411 (10th Cir. 1996).  

Rule 19(a) provides in pertinent part: 

A person who is subject to service of process and whose joinder 
will not deprive the court of jurisdiction over the subject matter of the 
action shall be joined as a party in the action if (1) in the person’s 
absence complete relief cannot be accorded among those already 
parties, or (2) the person claims an interest relating to the subject of 
the action and is so situated that the disposition of the action in the 
person’s absence may (i) as a practical matter impair or impede the 
person’s ability to protect that interest or (ii) leave any of the persons 
already parties subject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations by reason of the claimed 
interest.   

 
Fed. R. Civ. P.19(a); see also Rishell, F.3d at 1411 fn. 2. 
 

In the present action, Plaintiffs seek declaratory and injunctive relief regarding 

the Tribe’s jurisdiction.  Clearly, the Tribe is a necessary party because it has a critical 

interest relating to the subject of the action – the nature and extent of the Tribe’s 

jurisdiction; and the Tribe is so situated that disposing of the action in the Tribe’s 

absence would impair the Tribe’s ability to protect its interest.   

Although the Tribe is a necessary party, its joinder is not feasible because it is 

immune from suit.  The Court must therefore determine whether the Tribe is an 

indispensable party.   Rule 19(b) of the Federal Rules of Civil Procedure sets forth the 

factors for the Court to consider in making that determination. 

(b) When Joinder Is Not Feasible.  If a person who is required to 
be joined is feasible cannot be joined, the court must determine 
whether, in equity and good conscience, the action should proceed 
among the existing parties or should be dismissed.  The factors for the 
court to consider include: 
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 (1) the extent to which a judgment rendered in the 
person’s absence might prejudice that person or the existing parties;  

 
 (2) the extent to which any prejudice could be lessened 

or avoided by:  
  (A) protective provisions in the judgment;  
  (B) shaping the relief; or 
  (C) other measures; 
 
 (3) whether a judgment rendered in the person’s absence 

would be adequate; and  
 
 (4) whether the plaintiff would have adequate remedy if 

the action were dismissed for nonjoinder.   
 
Here, all four factors favor dismissal of the Amended Complaint.  First, an order 

limiting the Tribe’s jurisdiction, if issued in the Tribe’s absence, would clearly prejudice 

the Tribe.  Second, that prejudice could not be limited by any of the measures described 

in Rule 19(b)(2).  Third, a judgment issued in the Tribe’s absence that affected the 

Tribe’s jurisdiction would not be “adequate” by any measure.  Furthermore, although 

there are non-Tribal parties named in the Amended Complaint, all of Plaintiffs’ claims 

are brought against the Tribe and/or its officers and employees.  In the absence of the 

Tribe and the UTERO Defendants, therefore, none of Plaintiffs’ claims could be granted 

and an adequate judgment would be impossible.   Finally, the Plaintiffs would have an 

adequate remedy if this action were dismissed because, as discussed above in Section 

I above and Section III below, enforcement of the UTERO Ordinance can be pursued 

before – and only before – the UTERO Commission and the Ute Tribal Court.  The 

Plaintiffs thus had another forum available when they brought this action. 

The Amended Complaint should therefore be dismissed pursuant to Fed. R. Civ. 

P. 12(b)(7). 
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III. THIS COURT LACKS JURISDICTION BECAUSE PLAINTIFFS FAILED 

TO EXHAUST ADMINISTRATIVE REMEDIES. 

The doctrine of exhaustion of administrative remedies is well established in the 

jurisprudence of administrative law. McKart v. United States, 395 U.S. 185, 193 (1969). 

In National Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845, 856 (1985), the 

Supreme Court held that the question of whether tribal courts have jurisdiction over non-

Indians in civil cases should first be addressed in tribal court. The Supreme Court 

reasoned: “Our cases have often recognized that Congress is committed to a policy of 

supporting tribal self-government and self-determination. That policy favors a rule that 

will provide the forum whose jurisdiction is being challenged the first opportunity to 

evaluate the factual and legal bases for the challenge. Moreover the orderly 

administration of justice in the federal court will be served by allowing a full record to be 

developed in the Tribal Court before either the merits or any question concerning 

appropriate relief is addressed.”  Id. at 856-57.  The law of the Tenth Circuit is that a 

federal court should not hear a challenge to tribal court jurisdiction until tribal court 

remedies have been exhausted. Tillett v. Lujan, 931 F.2d 636, 640-41 (10th Cir. 1991); 

Superior Oil Co. v. United States, 798 F.2d 1324, 1328-29 (10th Cir. 1986). The 

Supreme Court has defined exhaustion of tribal court remedies to include appellate 

review within the tribal court system.  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 17 

(1987). 

Plaintiffs agreed to be bound by the jurisdiction of the Tribe when they obtained 

the necessary business license, access permit and UTERO license to do business on 

the Uintah and Ouray Reservation. Yet, Plaintiffs made no effort to seek resolution of 
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the issues they raised in their Amended Complaint before the UTERO Commission in 

accordance with the UTERO Ordinance. (Aff. of Sheila Wopsock at p.3, ¶ 13) (Ex. B). 

Plaintiffs did not seek relief under Section 11 of the UTERO Ordinance by filing a written 

complaint with the UTERO Commission. Id. Plaintiffs have therefore failed to exhaust 

their administrative remedies for the claims they are asserting in their Amended 

Complaint. 

CONCLUSION  

This Court lacks subject-matter jurisdiction over the Tribe and its officers in this 

case because the Tribe has not waived sovereign immunity. Furthermore, the Tribe is a 

necessary and indispensable party to this action, but because the Tribe and its officers 

enjoy sovereign immunity from the claims alleged by Plaintiffs, the Amended Complaint 

must be dismissed. Finally, the Amended Complaint should be dismissed because 

Plaintiffs have failed to exhaust their administrative remedies. 

Dated this 27th day of September, 2013. 

/s/ J. Preston Stieff   
J. Preston Stieff 
Attorney for Defendant Ute Indian Tribe of the 
Uintah and Ouray Reservation 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 27th day of September, 2013, I electronically filed the 
foregoing Ute Indian Tribe’s Motion and Memorandum in Support of Motion to 
Dismiss Amended Complaint with the U.S. District Court for the District of Utah.  
Notice will automatically be electronically mailed to the following individual(s) who are 
registered with the U.S. District Court CM/ECF System: 

 
John D. Hancock 

JOHN D. HANCOCK LAW GROUP, PLLC 

72 North 300 East, Suite A (123-13) 

Roosevelt, UT 84066 

 

Clark B Allred 

Bradley D. Brotherson  

Tyler C. Allred 

72 North 300 East  

Roosevelt, UT 84066 

 

Calvin M. Hatch 

Patrick S. Boice 

HATCH & BOICE 

1457 East 3300 South 

Salt Lake City, UT 84106 

 
 

 
 
/s/ J. Preston Stieff  
J. Preston Stieff 

Case 2:13-cv-00862-DB   Document 4   Filed 09/27/13   Page 14 of 14


