
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

 
 
STATE OF WISCONSIN, 
 

Plaintiff, 
 

v.                                    Case No. 13-C-334 
 
HO-CHUNK NATION, 
 

Defendant. 
 
 

PLAINTIFF’S RESPONSE BRIEF IN OPPOSITION TO  
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 

INTRODUCTION 

 The singular, discreet issue that is raised by this litigation is whether the e-

poker being offered by the Ho-Chunk Nation (“the Nation”) at its Ho-Chunk Gaming 

Madison (“HCG Madison”) facility is a Class II or Class III game under the federal 

Indian Gaming Rights Act (“IGRA”), and if it is a Class III game whether it violates 

the Compact between the parties.1  The issue is not whether Wisconsin’s approach 

                                            
1The Nation’s brief incorrectly states that “the Compact only governs Class III 

gaming at the Class III facilities identified in the Compact.” (Dkt. 26, at 1).  As the Seventh 
Circuit unequivocally held, the Compact between the parties controls gaming on all tribal 
lands: 

 
Although the parties put great energy into other arguments, the central issue 
in this case is whether the compact the State of Wisconsin and the 
Winnebago Nation entered into in June 1992 includes within its scope the 
tribe’s land in Dane County. The Winnebago Nation and the State of 
Wisconsin are bound by the terms of the compact concluded between them. 
See 25 U.S.C. § 2710(d)(1)(C) (Class III gaming may be conducted only “in 
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conformance with a Tribal–State compact”); id. at § 2710(d)(7)(A)(ii) 
(permitting tribe or state to bring action to enjoin any Class III activity 
conducted in violation of Tribal–State compact). Thus if that compact resolves 
the question of whether Class III gaming may be conducted on the 
Winnebago Nation’s land in Dane county, the tribe is bound by that 
agreement—regardless of how this Court might resolve the parties’ other 
arguments. 
 
Here the State of Wisconsin and the Winnebago Nation entered into a 
compact “authoriz[ing] the operation of certain Class III gaming by the Tribe 
on the Tribe’s lands” (App. 97), and agreed that such gaming would be 
allowed in Sauk, Jackson and Wood Counties (App. 135). The Winnebago 
Nation argues this compact was not intended to govern the conduct 
of gaming on its tribal land in Dane County. The Winnebago Nation 
alleges instead that it agreed merely to a “limited compact that would: (1) 
allow it to reopen its existing facilities in Sauk, Jackson, and Wood Counties; 
and (2) postpone the controversy over the [Dane County] site for subsequent 
negotiations” (Br. 14). The plain language of the compact, however, does not 
support this position. The compact unquestionably governs the conduct 
of Class III gaming not merely on the tribe’s land in Sauk, Jackson 
and Wood Counties, but also on other lands controlled by the 
Winnebago Nation: the compact authorizes certain Class III gaming on—
without limitation—“the Tribe’s lands” (Declaration of Policies and Purposes, 
App. 97),FN4 a term defined to include “[a]ll lands within the State of 
Wisconsin held in trust by the United States for the benefit of the Wisconsin 
Winnebago Tribe ... and over which the Tribe exercised governmental power 
as of October 17, 1988” (App. 98). The compact thus controls gaming not 
only at the locations specifically named, but also at other locations 
including the Dane County site, which is held in trust for the Winnebago 
Nation by the United States and has been part of the Winnebago Nation 
reservation since 1987 (Br. 7). And while the compact permits gaming at the 
three specified locations, by negative implication it prohibits gaming 
elsewhere on the “Tribe’s lands.” Thus since Dane County is not one of 
the locations at which the Winnebago Nation and the State of 
Wisconsin agreed gaming may be conducted, no gaming may take 
place on the Winnebago Nation’s lands in that county without 
violating the compact.FN5 
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is regulatory or prohibitory under the analysis by the Supreme Court in Cabazon, a 

1987 case that pre-dates IGRA, that pre-dates the 1993 Wisconsin Constitutional 

amendment prohibiting gambling, and which addressed whether a state (California) 

could prohibit gambling on tribal lands when such activities were not wholly 

prohibited by the state.  Nor is the issue whether the State of Wisconsin (“the 

State”) must negotiate certain types of gambling with Wisconsin tribes, which is the 

issue that was the subject of this Court’s 1991 Lac du Flambeau decision.  Nor is 

the issue whether the State is taking adequate enforcement action against certain 

alleged illegal gambling activities, such as video poker in taverns, “poker runs,” 

charity poker games, and the like.  Rather, the simple question raised by the State 

is this litigation is whether the Nation’s e-poker is explicitly prohibited by 

Wisconsin law. 

 This matter does not require the complex analysis posited by the Nation.  A 

determination as to whether e-poker is a Class II or Class III game does not require 
                                                                                                                                             

FN4. The compact also states that “the Wisconsin Winnebago [Nation] and the 
State of Wisconsin have mutually agreed to the terms and conditions under 
which certain Class III gaming may be conducted on the Tribe’s lands” 
(Preamble, App. 97). 
 
FN5. The Winnebago Nation makes much of the fact that the compact 
specifically provides that a fourth location may be added, if the state and 
tribe agree, in one of the three enumerated counties. This is a red herring. 
The fact is that while the compact raises the possibility of an additional 
location in Sauk, Jackson, or Wood Counties, nothing in the compact prevents 
it from being amended to include a location elsewhere on the “Tribe’s lands.” 
 

Wisconsin Winnebago Nation v. Thompson, 22 F.3d 719, 723-24 (7th Cir. 1994) (emphasis 
added). 
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resort to an analysis under Cabazon, Lac du Flambeau, or any other of the cases 

cited by the Nation.  The Nation’s strained analysis urges the Court to look beyond 

the plain meaning of IGRA and the Wisconsin Constitution and to conclude that the 

unmistakable language banning gambling in Wisconsin does not somehow apply to 

the e-poker being offered at HCG Madison. 

 The bottom-line question in the analysis is whether a particular game is 

prohibited by state law.  Thus, the simple question here is whether poker is 

prohibited by the Constitutional provision that (with a few exceptions, one of which 

is not poker) prohibits gambling.  There is no dispute that the e-poker is gambling.  

Therefore, it is explicitly prohibited by Wisconsin law, thus rendering it a Class III 

game. 

BACKGROUND 
 
 In framing the background for this litigation, the Nation’s brief selectively 

emphasizes (on one hand) and omits (on the other) or minimizes certain relevant 

events.  To put such events in perspective, the State offers this chronological 

timeline of relevant developments: 

1987 – U.S. Supreme Court decision in California v. Cabazon Band of Mission 
Indians, 480 U.S. 202 (1987), in which the Court held that California could not 
prohibit certain gaming on tribal lands when the state did not have a blanket 
prohibition on such activities (establishing a pre-IGRA regulatory/prohibitory test). 
  
1988 – Passage of IGRA by Congress, laying out specific guidelines as to what 
constitutes Class I, II, and III Games. 
 
1991 – Lac du Flambeau decision by this Court, in which the Court held that 
because the State permitted certain types of Class III gaming, it had a regulatory 
approach towards gaming and therefore could not refuse to negotiate with the tribes 
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regarding Class III gaming on tribal lands.  The Court was not asked to determine 
whether certain games constitute Class II or Class III games under IGRA. 
 
1992 – Gaming compact entered into by the Nation and the State. (Joint Statement 
of Stipulated Facts (“JSOSF”), ¶ 13). 
 
1993 – Amendment of the Wisconsin Constitution (Wis. Const. art. IV, § 24) 
explicitly prohibiting gambling (with a few exceptions, none of which include poker).  
(JSOSF, ¶ 15).   
 
2003 – Second Amendment to the Compact, authorizing poker to be played as a 
Class III game in three locations, with provision for a fourth, dependent upon 
certain circumstances. (Id., ¶¶ 16-17).  The Second Amendment to the Compact also 
expressly defined “All forms of Poker” as a Class III game.  (Dkt. #17-4 at 1.) 
 
2004 – Failure of referendum in Dane County, Wisconsin, that would have allowed 
Class III gaming at the Nation’s Ho-Chunk Gaming Madison facility. (JSOSF, ¶ 17). 
 
2006 –Wisconsin Supreme Court decision in Dairyland Greyhound Park, Inc. v. 
Doyle, which grandfathered the tribes’ contracted rights to conduct Class III gaming 
under their compacts with the State. 
 
2010 – The Nation begins offering e-poker at its Ho-Chunk Gaming Madison 
facility.  (JSOSF, ¶ 23). 
 

RELEVANT STATUTES 
 

For the Court’s convenience, the State re-lists the relevant statutory 

provisions here.  IGRA, 25 U.S.C. § 2701, et seq., was enacted by Congress in 

October 1988.  IGRA creates three classes of gaming that an Indian tribe may 

conduct on Indian lands, each with differing regulatory roles for tribal, federal, 

and state governments.  Class I gaming includes “social games solely for prizes of 

minimal value or traditional forms of Indian gaming engaged in by individuals as 

a part of, or in connection with, tribal ceremonies or celebrations.”  25 U.S.C.  

§ 2703(6).  Class I gaming is regulated exclusively by Indian tribes.  25 U.S.C.  

§ 2710(a)(l). 
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Class II gaming includes bingo and certain card games that otherwise satisfy 

the requirements of IGRA, but excludes any banked card games, electronic games of 

chance, and slot machines: 

(A)  The term “class II gaming” means–  

(i)  the game of chance commonly known as bingo (whether or 
not electronic, computer, or other technologic aids are used 
in connection therewith)– 

 
 . . . . 
 

(ii)  card games that– 
 

(I)  are explicitly authorized by the laws of the State, or 
 

(II) are not explicitly prohibited by the laws of the State 
and are played at any location in the State, but only 
if such card games are played in conformity with 
those laws and regulations (if any) of the State 
regarding hours or periods of operation of such card 
games or limitations on wagers or pot sizes in such 
card games. 

 
(B)  The term “class II gaming” does not include–  

 
(i)  any banking card games, including baccarat, chemin de fer, 

or blackjack (21), or 
 

(ii)  electronic or electromechanical facsimiles of any game of 
chance or slot machines of any kind.  

 
25 U.S.C. § 2703(7).  If a card game falls within this definition it must also meet the 

requirements of 25 U.S.C. § 2710(b)(1)(A), which is applicable to card games and all 

other Class II games, that it be “located within a State that permits such gaming for 

any purpose by any person, organization or entity.”    

Class III gaming includes “all forms of gaming that are not class I . . . and 

class II gaming.”  25 U.S.C. § 2703(8).  Class III gaming is legal only if conducted 
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pursuant to a tribal-state gaming compact negotiated with the State, and is subject 

to regulation by both the tribe and the State to the extent defined in the Compact.  

25 U.S.C. § 2710(d)(1)(C).  

Article IV, Section 24(1) of the Wisconsin Constitution states:  “Except as 

provided in this section, the legislature may not authorize gambling in any form.” 

Wis. Stat. § 945.02 states, in part:  “Gambling. Whoever does any of the 

following is guilty of a Class B misdemeanor:  (1) Makes a bet.” 

ARGUMENT 
 

I. THE NATION’S BRIEF ERRONEOUSLY APPLIES THE 
PROVISIONS OF IGRA THAT SET OUT THE FRAMEWORK 
FOR DETERMINING WHAT IS A CLASS II OR A CLASS III 
GAME. 

 
The Nation’s brief contains an erroneous analysis of the process for 

determining whether a gaming activity (in this case, poker) is a Class II or Class III 

game.  Section 2703 of IGRA establishes a three-step process for determining 

whether an activity is a Class II or Class III game.  That process is as follows: 

Step 1 – Is the gaming activity “explicitly authorized by the laws of the 
 state”?  IGRA § 2703(7)(A)(ii)(I).  
 
If the answer is “yes,” the analysis ends.  The activity is a Class II 
game. 

 
If the answer is “no,” proceed to Step 2. 

 
Step 2 – Is the gaming activity “explicitly prohibited by the laws of the state”? 

   IGRA § 2703(7)(A)(ii)(II).  
 

If answer is “yes,” the analysis ends.  The activity is a Class III game. 
 

If the answer is “no,” proceed to Step 3. 
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Step 3 – Is the gaming activity “played at any location in the state”? 

   IGRA § 2703(7)(A)(ii)(II).  
 

If the answer is “yes,” the activity is a Class II game, as long as 
it is “played in conformity with those laws and regulations (if 
any) of the State regarding hours or periods of operation of such 
card games or limitations on wagers or pot sizes in such card 
games.” 

 
If the answer is “no,” the activity is a Class III game. 

 
The Nation asserts that an additional step must be engrafted onto the 

process described above, claiming that these definitions must be analyzed in 

conjunction with IGRA § 2710.  That section of IGRA, however, does not define 

what is or isn’t a Class II or Class III game.  Rather, it sets out parameters 

regarding the conditions under which tribes can conduct Class II or Class III 

gaming, and the extent to which such activities can be regulated by a state.2  It 

is not a substitute for the specific definitional provisions of IGRA § 2703. 

The State’s position with respect to the above-described process is that 

the answer to step 1 is “no,” the answer the step 2 is “yes,” and that the analysis 

ends there, resulting in the conclusion that poker is a Class III game.3  The 

                                            
2IGRA § 2710 was the subject of previous litigation between the State and certain 

tribes.  See Lac du Flambeau Band of Lake Superior Chippewa Indians v. Wis., 770 F. 
Supp. 480 (W.D. Wis. 1991), discussed in Section V of this brief infra. 

 
3In the alternative, the State’s position is that even if the answer to step 2 is “no,” 

the answer to step 3 is “no,” which still results in a conclusion that poker is a Class III 
game. 
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Nation’s position appears to be that the answer to step 1 is “yes,”4 that the 

answer to step 2 is “no,” and that the answer to step 3 is “yes.” 

 
II. POKER IS GAMBLING, IS BARRED UNDER THE PLAIN 

MEANING OF THE WISCONSIN CONSTITUTION, AND IS 
THEREFORE A CLASS III GAME UNDER THE PLAIN 
MEANING OF IGRA. 

 
As noted above, IGRA lays out a three-step process for determining whether 

a particular form of gaming is Class II or Class III.  The first step is to determine 

whether the game is “explicitly authorized” by state law.  25 U.S.C. 

§ 2703(7)(A)(ii)(I).  In its opening summary judgment brief, the Nation cites to no 

explicit language anywhere in the Wisconsin Constitution or in the Wisconsin 

Statutes (nor can it) that “explicitly authorize[s]” the playing of poker.5   

The next step is to determine whether the game is “explicitly prohibited” 

under state law. 25 U.S.C. § 2703(7)(A)(ii)(II).  If so, the game is a Class III game.  

If it is not, the analysis proceeds to the third step, which examines whether the 
                                            

4The Nation first raises this argument on page 32 of its brief, and it is grounded in 
its assertion that the Nation’s contractual right to offer poker under the Compact with the 
State is tantamount to being “explicitly authorized by the laws of the state.” IGRA § 
2703(7)(A)(ii)(I).  The error of the Nation’s reasoning on this point (which confuses contract 
rights with the laws of the state) is discussed in Section VI.A. of this brief infra. 

 
5Although no Wisconsin law contains a provision explicitly allowing the playing of 

poker, the Nation argues that because the compacts between the State and tribes allow the 
playing of poker, it is explicitly permitted. (Dkt. 26, at 32).  The compacts, however, give the 
tribes the contractual right to conduct poker, which is different that explicitly allowing such 
activity by state law.  This distinction between contractual rights and the laws of the State 
is discussed in the State’s initial brief in this matter, as is the fact that the Wisconsin 
Supreme Court grandfathered such contractual rights after the passage of the 
constitutional amendment banning gambling under state law. (Dkt. 22, at 12-15). 
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game is legally played in the state. Id.  The Nation’s argument, however, virtually 

ignores the first two steps and urges the Court to skip to the third step (and beyond) 

to first determine whether the game (in this case, poker) is played anywhere in the 

state.  In doing so, the Nation asks this Court to essentially nullify the Wisconsin 

Constitution’s plain language passed by the Wisconsin Legislature and voted on by 

the citizens of Wisconsin to ban gambling. 

In addition, the Nation argues in its brief that the issue of whether a card 

game is explicitly prohibited by the laws of the State must be analyzed in 

conjunction with a separate IGRA provision that allows Indian Tribes to engage in 

Class II gaming if such gaming is “located within a State that permits such gaming 

for any purpose by any person, organization or entity.” (Dkt. 26, at 2, citing IGRA § 

2710(b)(1)(A)).  The Nation’s reasoning, however, begs the question as to what is a 

Class II or Class III games.  The IGRA provision referenced by the Nation is a 

completely separate provision that says nothing with respect to the definition of 

what a Class II game is; it simply sets parameters regarding the ability of a tribe to 

conduct any games that are determined to be Class II gaming.  IGRA § 2703 lays 

out the definitions of Class I, II, and III games.  IGRA § 2710 (which the Nation 

attempts to engraft onto the definitions in § 2703) establishes a legal framework for 

the regulation of games that are already determined to be Class II games.  The two 

are distinctly separate provisions with distinctly separate purposes.  The Nation’s 

argument puts the cart before the horse.  
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The flaw in the Nation’s analysis is that it employs circular reasoning.  It 

begins with an assumption that poker is a Class II game6 because it is being played 

in the State.  Therefore, the Nation argues, it is not explicitly prohibited and cannot 

be a Class III game.  This reasoning, however, is flawed in that it invokes illegal 

gambling (i.e., the playing of poker in the State) to essentially nullify the plain 

language of the Wisconsin Constitution that prohibits gambling. 

It is undisputed that the e-poker being conducted at the Nation’s HCG 

Madison facility is gambling.  Yet the Nation asserts that it is not prohibited by the 

Constitution’s prohibition on gambling, nor by the statutory prohibition on betting.  

The Nation asks this Court to hold that a constitutional provision (Wis. Const. art. 

IV, § 24(1)) that prohibits the legislature from “authoriz[ing] gambling in any form” 

is not an explicit prohibition on the gambling (poker) that is at issue here.  If that 

language is not an explicit prohibition, it is difficult to imagine what language 

would meet the standard. 

 

                                            
6The Nation’s argument is so dependent on this assumption that the “Facts” section 

of its brief begins with the “factual” assertion that “non-banked poker is considered a Class 
II game in Wisconsin,” (Dkt. 26, at 3) when this is clearly the seminal legal issue to be 
resolved by the Court. 
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III. THE WISCONSIN SUPREME COURT HAS DESCRIBED 
POKER AS A CLASS III GAME.7 

 
No less an authority than the Wisconsin Supreme Court has concluded that 

poker is a Class III game and is explicitly prohibited by the Wisconsin Constitution.  

To wit: 

We note that the Class III games added in 2003 include:  roulette, big 
wheel and other wheel games, craps, poker and similar non-house 
banked card games. 
 

Dairyland Greyhound Park, Inc. v. Doyle, 2006 WI 107, ¶ 80 n. 61, 295 Wis. 2d 1, 

719 N.W.2d 408 (emphasis added); see also: 

[T]he Wisconsin Constitution prohibits blackjack, slot machines, and 
video gaming machines, art. IV, sec. 24(6)(c),FN68 . . . blackjack, slot 
machines, and video gaming machines are also explicitly prohibited by 
the Constitution. 

 
FN68. The Wisconsin Constitution, as amended, reads, in relevant part, 
“Except as provided in this section, the legislature may not authorize 
gambling in any form.” Wis. Const. art. IV, § 24. Clauses 3 through 6 
list exceptions to the broad prohibition, including: 1) bingo games 
operated by charitable and religious organizations; 2) raffle games 
operated by charitable and religious organizations; 3) pari-mutuel on-
track betting; and 4) the state-operated lottery. Id. Furthermore, as 
amended, Clause 6 specifically defines the state-operated lottery to 
exclude casino-style games, including blackjack, poker, roulette, craps, 
keno, slot machines, and video gaming. Id.  
 

                                            
7The Dairyland decision appears to be the best example of what the Wisconsin 

Supreme Court regards as gaming activities that are “explicitly prohibited” by Wisconsin 
law.  While this Court cannot certify such a question to the Wisconsin Supreme Court , the 
Seventh Circuit can.  See Seventh Circuit Rule 52(a) and Wis. Stat. § 821.01.  See also 
Wisconsin Supreme Court Internal Operating Procedures, § II (“The Supreme Court may 
also, in its discretion, answer questions of law certified to it by a federal court of appeals”) 
(rest omitted). 
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Id., ¶ 88 (emphasis in original).  While this excerpt does not specifically refer to 

poker as being specifically prohibited by state law, it does so by inference, given 

that it concludes that blackjack, slots, etc., are “explicitly prohibited” and they are 

included in the same clause (i.e., clause 6) as poker.  Finally, two additional 

references by Justice Prosser indicate that poker is explicitly prohibited by the 

Wisconsin Constitution: 

Focusing on the language of the amended section, there can be no doubt 
that the amendment established a sweeping limitation on the 
legislature's power to authorize “gambling in any form.”  The text lists 
several exceptions to this barrier, but it specifically denies the state-
operated lottery any authority to conduct poker, roulette, craps, keno, 
and many other forms of gambling.  Because these enumerated 
gaming activities are specifically excluded, they constitute 
forms of gambling that the legislature may not authorize. 
 

Dairyland, 295 Wis. 2d 1, ¶ 223 (Prosser, J., concurring in part, dissenting in part) 

(emphasis added). 

This brings us to the issue that was decided in Panzer, namely, whether 
the Governor had authority to approve amendments to the original 
Indian gaming compacts to add new games of poker, roulette, craps, 
and keno, which are explicitly prohibited by the Wisconsin 
Constitution. 
 

Id., ¶ 240 (emphasis added). 

 A state’s highest court is the final arbiter regarding interpretations of that 

state’s constitutional provisions and its statutes: 

The construction by the courts of a state of its constitution and statutes 
is, as a general rule, binding on the federal courts. We may think that 
the supreme court of a state has misconstrued its constitution or its 
statutes, but we are not at liberty to therefore set aside its judgments. 
That court is the final arbiter as to such questions.   
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Forsyth v. City of Hammond, 166 U.S. 506, 518-519 (1897).  See also State v. 

Forbush, 2011 WI  25, ¶ 69, 332 Wis. 2d 620, 796 N.W.2d 741 (Abrahamson, C.J., 

concurring) (“It is axiomatic that a state’s highest court is the final arbiter of the 

meaning of the state constitution.”)  Given that the Wisconsin Supreme Court views 

poker as a Class III game (and one that is explicitly prohibited by the Wisconsin 

Constitution), this Court should hold likewise. 

 
IV. THE U.S. SUPREME COURT’S DECISION IN CABAZON IS 

NOT APPLICABLE TO DETERMINING WHETHER POKER 
IS A CLASS II OR CLASS III GAME IN WISCONSIN. 

 
The Nation argues that the U.S. Supreme Court’s regulatory/prohibitory 

analysis in California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987), 

must be applied to determine whether poker is a Class II or Class III game in 

Wisconsin.  Cabazon, however, is not about how specific games should be 

categorized.  Rather, it addressed the State of California’s ability to regulate 

gambling on tribal lands in general.  The Supreme Court held that California could 

not prohibit gaming on tribal lands when the state’s approach to the gaming in 

question was regulatory (i.e., it permitted it in some instances) as opposed to 

prohibitory (i.e., a blanket prohibition).  The Cabazon holding, however, is not 

applicable to the dispute in this matter, which is purely the question as to whether 

the Nation’s e-poker is a Class II or Class III game under the definitions contained 

in IGRA. 

As an initial matter, Cabazon pre-dates the passage of IGRA, so its holding 

cannot be binding on statutory language that didn’t even exist at the time.  In fact, 
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IGRA was passed in large part in response to the Cabazon decision for the purpose 

of replacing a judicial analysis with a concrete regulatory structure.8  Cabazon did 

not, however, define what constitutes a Class II or Class III game.  Section 2703 of 

IGRA does.  It tells us specifically how to determine whether an activity is a Class 

II or Class III game, as described in Argument Section I of this brief. 

The arbitrator who previously heard this dispute, retired federal circuit judge 

William Norris, was similarly unconvinced of Cabazon’s application to this dispute.  

As he noted: 

The Nation provides no authority for how the language of Section 
2710(b) or Cabazon’s analysis alters the express statutory language of 
the Class II definition in Section 2703(7). The Nation has cited no case 
that applies Cabazon’s analysis to determine whether a game is 
“explicitly prohibited by the laws of the State.” This statutory 
interpretation argument thus cannot overcome the unambiguous 
statutory language.  
 

(Dkt. #18-1 at 8). 

  

                                            
8The State agrees with the Nation’s statement that Cabazon is “the seminal Indian 

gaming case that ultimately led to the passage of IGRA.” (Dkt. 26, at 18, citing Rumsey 
Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250, 1254 (9th Cir. 1994)). 
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 In addition, the Nation’s cite to Cabazon Band of Mission Indians v. Wilson, 

124 F.3d 1050, 1060 (9th Cir. 1997), for the proposition that “state authority over 

class III gaming reaches no further than the explicit terms of the tribal-state 

compacts” (Dkt. 26, at 16),9 actually supports the State’s position, given that the 

“explicit terms of the tribal-state compact” between the parties clearly categorize 

“All forms of poker” as Class III gaming: 

IV. AUTHORIZED CLASS III GAMING.  The States of Illinois, 
Iowa and Michigan authorize within their borders a full range of 
casino games.  In order to make Wisconsin Indian gaming 
facilities competitive with these surrounding States, the Parties 
have agreed that the Nation can offer for play the games 
authorized by this Section IV. . . . 

 
A. The Tribe shall have the right to operate the following 

Class III games during the term of this Compact but only 
as provided in this Compact: 
1. Electronic games of chance with video facsimile 

displays; 
2. Electronic games of chance with mechanical 

displays; 
3. Blackjack; 
4. Pull-tabs or break-open tickets when not played at 

the same location where bingo is being played; 
5. All other banking, percentage and pari-mutuel card 

games; 
6. All forms of Poker, to the extent that these games 

are not included in the previous subsection; 
 
. . . .  
 

                                            
9The Nation further cites Cabazon Band of Mission Indians v. Wilson for the 

proposition that, “Outside the express provisions of a compact, the enforcement of IGRA’s 
prohibitions on [C]lass III gaming remains the exclusive province of the federal 
government.” Id. at 1059 (emphasis added). (Dkt. 26, at 16).  In this case, however, the 
“express provisions” of the Compact state that Class III games include “All forms of poker.” 
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15. Any other game, whether played as a table game or 
played on an electronic or mechanical device, 
including devices that operate like slot machines, 
which consist of the elements of prize, chance and 
consideration[.] 

 
(Compact, § IV. A. (as amended in 2003; emphasis added); Dkt. #17-4 at 1; see also 

JSOSF, ¶ 15 & Ex. D).  The plain language of the Compact, as negotiated by the 

Nation and the State, specifies that “All forms of Poker” are Class III games.  The 

Nation’s attempt to now unilaterally alter those terms a decade after it explicitly 

agreed to the designation of poker as a Class III game should be rejected. 

 
V. THE LAC DU FLAMBEAU DECISION IS INAPPOSITE TO 

THE QUESTION AS TO WHAT CONSTITUTES A CLASS III 
GAME; THIS COURT DID NOT ADDRESS WHETHER 
CERTAIN GAMES WERE CLASS II OR CLASS III GAMES.  

 
The Nation cites to this Court’s decision in Lac du Flambeau Band of Lake 

Superior Chippewa Indians v. Wis., 770 F. Supp. 480 (W.D. Wis. 1991), for the 

proposition that Wisconsin’s approach towards gambling is regulatory (as opposed 

to prohibitory) under the Cabazon analysis, and that it therefore does not (and 

cannot) prohibit poker.  This distortion of the Court’s holding ignores the fact that 

the actual issue before the Court in Lac du Flambeau was whether the State was 

required to negotiate with the tribes regarding Class III gaming.  The Court held 

that because the State permitted certain types of Class III gaming, it had a 

regulatory approach towards gaming and therefore could not refuse to negotiate 

with the tribes regarding Class III gaming on tribal lands.  The decision did not, 

however, analyze the provisions of IGRA that define whether a specific game is a 
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Class II or Class III game (i.e., § 2703 – the definitional provision that is the subject 

of this litigation brought by the State).  In fact, the Court noted that the matter 

before it “relates only to the interpretation of § 2710(d)(1) of the Indian Gaming 

Regulatory Act.” Id. at 484.  That provision does not define what is or isn’t a Class 

III game, it simply provides that a state cannot restrict Class III gaming on tribal 

lands if Class III gaming activities are permitted in that state. 

There is no authority for the proposition that the prohibitory/regulatory test 

is used to determine whether card games are “explicitly prohibited by the laws of 

the State.”  If Congress wanted the public policy of the state (as determined by the 

prohibitory/regulatory test) to determine the Class II or Class III status of card 

games, it could have done so by defining as class II those card games that meet the 

requirements of 25 U.S.C 2710(b)(1)(A).  As the court stated in Lac Du Flambeau, 

Congress intended that “permit” would be interpreted consistent with Cabazon, and 

if Congress wanted to limit the breadth of this provision to games actually 

conducted it would have used terminology other than the word “permits.”  Lac Du 

Flambeau, 770 F. Supp. at 488.  Congress did exactly what the court suggested 

should be done to convey a meaning different than what is meant by “permits.”  It 

required a separate analysis of what is “explicitly” prohibited or authorized by the 

“laws of the State.” 

In the definition of class II card games Congress directed that questions 

regarding whether a card game is class II be answered by referencing the “laws of 

the State,” not what a state “permits.”  If the Nation’s interpretation – that the 
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definitional requirements can be determined by whether a state “permits such 

gaming” – is correct, then the definition is simply a restatement of 25 U.S.C. 

2710(b)(1)(A) with no independent meaning, making the requirements of § 2703 

that state law contain an explicit authorization or prohibition mere surplusage.  

Statutes should be read to avoid making any word or phrase meaningless, 

redundant, or superfluous.  Witzke v. Femal, 376 F.3d 744, 753 (7th Cir. 2004). 

Moreover, the Lac du Flambeau decision came down prior to the amendment 

to the Wisconsin Constitution that explicitly prohibited gambling, Wis. Const. art. 

IV, § 24(1).  Therefore, the Constitution’s more explicit ban on gambling was not 

part of the analysis in Lac du Flambeau, although, as stated above, the question 

never was which specific gaming activities were or weren’t proscribed. 

The Lac du Flambeau decision states that “[IGRA’s] drafters intended to 

leave it to the sovereign state and tribal governments to negotiate the specific 

gaming activities involving prize, chance and consideration that each tribe will offer 

under the terms of its tribal-state compact.”  Id. at 480 (internal reference omitted).  

That is what the State and the Nation did, and they agreed to include poker as a 

Class III game.10 (Dkt. #17-4 at 1).  The State proceeded as directed by the Court – 

it negotiated with the tribes and both sides agreed to include poker as a Class III 

game.  Now the Nation argues that the Court’s directive that the parties must 

negotiate the activities to be included in their compact is meaningless, and that the 

Nation can sua sponte conduct poker (or for that matter, any game) on any of their 

                                            
10The references to poker in the Lac du Flambeau decision are in the context of it 

being a “casino” Class III game.  Id. at 482-83. 

Case: 3:13-cv-00334-bbc   Document #: 29   Filed: 03/10/14   Page 19 of 31



 
- 20 - 

tribal lands by simply asserting that it is Class II game (and under their reasoning, 

all games are Class II games because the State cannot prohibit any games, since its 

approach is, according to the Nation, “regulatory”). 

 
VI. THE OTHER AUTHORITIES CITED BY THE NATION IN 

SUPPORT OF ITS ARGUMENT THAT ITS E-POKER IS A 
CLASS II GAME ARE BOTH NON-BINDING AND ARE 
WRONG AS A MATTER OF LAW. 

A. The NIGC letter employs faulty legal reasoning. 

The Nation cites to an advisory opinion issued by the National Indian 

Gaming Commission (“NIGC”), (JSOSF, Ex. G), in support of its assertion that the 

poker being offered at it HCG Madison facility is a Class II game.  The NIGC 

opinion concludes that poker is not explicitly prohibited in Wisconsin based, in large 

part, on the fact that it is being played at Class III tribal gaming facilities 

throughout the State. 

The State’s initial brief already addressed this issue (Dkt. 22, at 12-15), and 

pointed out that the NIGC opinion ignores the important distinction between the 

laws of the State and pre-existing contractual rights that are protected from the 

application of state law.  For the sake of brevity, the State will not repeat in full its 

argument here, other than to note again that the Dairyland holding simply 

grandfathered the Nation’s right to conduct Class III gaming under provisions of 

tribal-state compacts that pre-dated the 1993 amendment to the Wisconsin 

Constitution that prohibited all forms of gambling.  And as Arbitrator Norris 

observed, “Even though exceptions to that prohibition have been made or carved out 
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to protect preexisting contract rights, poker remains ‘explicitly prohibited’ by the 

laws of the state.”  (Dkt. #18-1 at 9, n. 4 (emphasis added)). 

In addition, as previously noted, the NIGC opinion is purely advisory in 

nature and is therefore not entitled to the deference that would accompany a formal 

agency action.  Catskill Development, L.L.C. v. Park Place Entertainment Corp., 547 

F.3d 115, 127 (2d Cir. 2008) (rejecting opinion letter in part because it was 

“inconsistent with congressional design,” and citing Skidmore v. Swift & Co., 323 

U.S. 134, 140 (1944), Christensen v. Harris County, 529 U.S. 576, 587 (2000)).  

B. The statements in the LRB Bulletin and the Wisconsin 
Blue Book are of no legal significance. 

 
The Nation’s brief cites to two versions (from 2000 and 2012) of a Legislative 

Reference Bureau (“LRB”) bulletin titled “The Evolution of Legalized Gambling in 

Wisconsin” in support of its assertion that poker is a Class II game.  The Nation 

cites a passage (page 24 of the 2012 version) that refers to “certain non-banking 

card games, such as poker” as being Class II games.  What the Nation doesn’t 

mention is that the same bulletin refers to poker as a Class III game on the very 

next pages, where it references “Class III games, such as keno, roulette, craps, and 

poker.”  (Exh. J to JSOSF, at 25-26).  Its contradiction notwithstanding, the LRB 

bulletin is, at best, a dubious source as an authority on the legal meaning of federal 

statutes and the Wisconsin Constitution.  The Nation similarly cites to the 2013-14 

edition of the Wisconsin Blue Book in support of its claim that poker is a Class II 

game.  (Dkt. 26, at 4), which is an even sketchier source of legal authority.  Such 

references are of no legal significance and should be disregarded.  
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C. The legislative history (i.e., the Congressional Committee 
Report cited by the Nation) need not be consulted when 
the plain meaning of IGRA is clear. 

The Nation cites to language from a congressional committee report 

regarding the drafting of IGRA that echoes the Nation’s assertion that the 

definitional provisions of IGRA § 2703 must be analyzed in conjunction with the 

provisions of § 2710. (Dkt 26, at 2-3, 19-20).  As a case cited by the Nation notes, 

however, resort to a provision’s legislative history need not occur when a statute’s 

plain meaning is clear.11 (Dkt. 26, at 16).  Extrinsic evidence of legislative intent 

may become relevant in some circumstances, but it is not the primary focus:  “It is 

the enacted law, not the unenacted intent, that is binding on the public.”  State ex 

rel. Kalal v. Circuit Court for Dane County, 2004 WI 58, ¶44, 271 Wis. 2d 633, 

N.W.2d 110.  Therefore, statutory interpretation must begin with the language of 

the statute.  If the meaning of the statute is plain, then the inquiry stops.12 Id. ¶45.  

See also Garcia v. United States, 469 U.S. 70, 75 (1984) (“[O]nly the most 

extraordinary showing of contrary intentions from [the legislative history] would 

                                            
11The Nation’s brief cites Artichoke Joe’s Calif. Grand Casino v. Norton, 353 F.3d 

712 (9th Cir. 2003), for the proposition that, “Where the language is not dispositive, we look 
to the congressional intent revealed in the history and purposes of the statutory scheme.” 
Id. at 720 (citations and internal quotations omitted).  Here, the language is dispositive. 

 
12If the Nation were correct that a regulatory/prohibitory test were to be used to 

determine whether state law explicitly authorizes or explicitly prohibits a card game the 
public policy of a state would either authorize all card games or none, and there would be 
no need to analyze particular games.  In addition, the analysis in the quoted legislative 
history essentially replaces the § 2703 definition of class II card games with the “permits 
such gaming” standard in § 2710(b)(1)(A).  The statements in the legislative history create 
more questions as to meaning than they resolve and constitute an example of why 
legislative history is no substitute for clear statutory language. 
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justify a limitation on the ‘plain meaning’ of the statutory language”); Connecticut 

Nat. Bank v. Germain, 503 U.S. 249, 254 (1992) (“We presume that Congress 

‘means in a statute what it says there’”); U.S. v. Ron Pair Enterprises, Inc., 489 U.S. 

235, 241 (1989) (“where . . . the statute’s language is plain, the sole function of the 

courts is to enforce it according to its terms”) (internal quotation marks omitted). 

The plain language of IGRA § 2703 provides that a game is not a Class II 

game (and is therefore a Class III game) if it is “explicitly prohibited by the laws of 

the state.” 

 
VII. THE NUMEROUS EXAMPLES THAT THE NATION CLAIMS 

CONSTITUTE THE PLAYING OF POKER IN THE STATE 
ARE NOT, IN FACT, POKER, AND ARE NOT ANALOGOUS 
TO THE E-POKER THAT THE NATION OFFERS AT ITS HCG 
MADISON FACILITY. 

 
Because poker is explicitly prohibited by the laws of Wisconsin, there is no 

need to proceed to Step 3 of the analysis described in Argument Section I of this 

brief, which examines whether a gaming activity that is not explicitly prohibited is 

“played at any location in the state.”  IGRA § 2703(7)(A)(ii)(II).  Even if one assumes 

that this step is reached, however (as argued by the Nation), poker is not legally13 

played in the State such to satisfy this prong of the statutory test.   

The heading under Section II in the Nation’s brief proclaims that “Gaming In 

General, And Poker In Particular, Are Prevalent In Wisconsin.” (Dkt. 26, at 5).  

First, even if true, “prevalent” is not the same as “legal” or “permitted under the 

                                            
13As the State noted in its initial brief, IGRA’s use of the phase “played at any 

location in the state” must be read to mean “played legally.” (Dkt. 22, at 16).  To conclude 
otherwise results in an absurd construction of the statute. 

Case: 3:13-cv-00334-bbc   Document #: 29   Filed: 03/10/14   Page 23 of 31



 
- 24 - 

law.”  Many illegal activities could, unfortunately, be classified as “prevalent,” such 

as drunk driving, drug use, underage drinking, cheating on taxes, fishing or 

hunting without a license, speeding, etc., but that does not mean that such 

activities are condoned or permitted under the laws of the State. 

Second, the State’s initial brief debunked the notion that many of the 

activities cited by the Nation constitute the playing of poker.  Thus, these activities 

do not constitute the playing of poker for the Nation’s argument regarding Step 3 of 

the process described in Section I of this brief (i.e., that the game is “played at any 

location in the state.”)  In its brief, the Nation urges this Court to take an absurdly 

expanded view of what constitutes “poker.” (Dkt. 26, at 26-31).  The poker being 

offered at HCG Madison was described in detail in the parties Joint Statement of 

Stipulated Facts. (JSOSF, ¶¶ 24-30).  It involves, at a minimum, the following 

elements:  (1) a 52-card deck; (2) a deal; (3) progressive betting; and (4) dealing of 

additional cards for each round of betting.  Id.  This does not even remotely 

resemble the following examples the Nation claims constitute the playing of poker,14 

many of which were previously discussed in the State’s initial brief.  (See Dkt. 22, at 

17-20). 

A. Lottery scratch-off games are not poker. 

Poker-themed lottery scratch-off games do not constitute the playing of poker 

anymore than a scratch-off lottery ticket with a football theme constitutes the 

playing of football.  Scratch-off poker-themed lottery tickets do not involve a 52-card 

                                            
14See also dictionary definitions of poker in the State’s initial brief.  (Dkt. 22, at 10). 
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deck, a deal, progressive betting (or betting of any kind, for that matter), or the 

dealing of additional cards for each round of betting.  A ticket is simply a winning or 

losing card based on the pre-printed characters that appear when the covering film 

is scratched off. 

B. Video poker machines are not the playing of poker. 
 

A video poker machine is a slot-machine style of electronic game of chance 

with the game outcome determined by a random number generator, which 

simulates random distribution of playing cards.  (JSOSF, ¶ 39).  It is simply a 

poker-themed slot machine involving no other players and any winnings the player 

earns are paid by the house.  (Id.).  A video poker machine does not involve a 52-

card deck, other players, progressive betting (or betting of any kind, for that 

matter), or the dealing of additional cards for each round of betting. The only 

decision made by a player on a video poker machine is whether to “draw” up to 5 

cards to replace the original 5 designated by the machine.  (Id.)  As is the case with 

any slot machine, certain results (“hands”) entitle the player to certain pre-

determined amounts of winnings.  The player’s hand is not matched against or 

compared to any other players’ hands to determine whether the player wins.  As 

noted in the Joint Statement of Stipulated Facts, this does not describe the e-Poker 

played at HCG Madison.  (Id.).  Video poker slot-style machines do not constitute 

the playing of poker under 25 U.S.C. § 2703(7)(A)(ii)(II). 
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In addition, the Nation concedes that the State takes some enforcement 

actions with respect to video poker with its limited enforcement resources,15 but 

says that such measures are just not enough to satisfy the Nation. (Dkt. 26, at 9-

11).  The Nation is clearly aware that the described use of video poker machines is 

illegal, and that it clearly does not represent the playing of poker that resembles the 

e-poker being conducted at HCG Madison, yet the Nation cannot explain how that 

illegal activity satisfies IGRA’s standard that refers to poker being legally “played 

at any location in the state” (25 U.S.C. § 2703(7)(A)(ii)(II)), nor does the Nation 

explain how the State’s exercise of its prosecutorial discretion leads to a conclusion 

that the Nation should be allowed to conduct its e-poker at a non-Class III gaming 

facility. 

C. The other activities (charity games, poker runs, etc.) do 
not constitute the playing of poker. 

 
The Nation lists a number of other activities that do not constitute the 

playing of poker that bears any resemblance at all to the e-poker that is the subject 

of this litigation.  For example, the Nation cites to a website operated by the 

Wisconsin Department of Tourism that references “poker runs” or “motorcycle poker 

runs,” etc.  (Dkt. 28-3).  The website does not, however, give any details as to what 

these poker runs consist of, how they are run, what they involve, whether there is 

an entry fee, etc.  It simply lists the events.  There are insufficient details provided 

                                            
15As noted, the Department of Revenue only has 9 field agents for statewide 

enforcement of tobacco and alcohol matters in Class “A,” “Class A,” Class “B,” and “Class B” 
establishments, and for enforcement regarding video gambling machines (5 machines or 
less) in Class “B” or “Class B” establishments. (Dkt. 20, ¶ 9). 
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to establish that such activities bear any resemblance at all to the playing of poker 

as conducted at the Nation’s HCG Madison facility.16  

The Nation also references “charity poker games” in its brief as examples of 

poker being played in Wisconsin. (Dkt. 26, at 11).  But with respect to the specific 

event it describes (the Agrace Hospice Care Celebrity Poker Event) the Nation 

admits that “all proceeds went to the charity,” (id.) so it is hard to imagine how this 

constitutes gambling in any sense of the word. 

D. Bar poker tournaments are illegal if they involve 
gambling, but it is not clear from the information 
submitted by the Nation that they constitute gambling. 

 
The Nation’s brief also references a number of alleged poker tournaments 

conducted in taverns in support of its assertion that poker is played in Wisconsin.  

Again, the Nation does not claim that such tournaments are legal under state law, 

and it cannot invoke an illegal activity to satisfy IGRA’s standard of such gaming 

being “played at any location in the state.”17 25 U.S.C. § 2703(7)(A)(ii)(II).  Even if 

one assumes that all such poker tournament involve gambling,18 the Nation does 

                                            
16Even if one assumes that they are conducted as described on Wikipedia in the 

Nation’s Proposed Additional Findings of Fact (Dkt. 24, ¶ 5), such activities do not in any 
way constitute the poker at HCG Madison.  In fact, it does not even appear that the “poker 
runs” involve betting of any kind. 

 
17See first paragraph of Section VII above.  See also, Dkt. 22, at 16. 
 
18It appears that many of the alleged poker games don’t even constitute gambling.  

For example, the “Badger Poker Tournament” (Dkt. #28-4) indicates there is no entry fee, 
and no betting is referenced.  “Bumble Bee Poker” is a free event in which players can 
accumulate points (no indication of betting money). (Dkt. 28-5).  Badger Poker indicates 
that it is “Free” with “No Buy-In.” (Dkt. 28-8). 
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not provide legal authority for the proposition that an illegal activity being 

conducted by one party can legalize the conduct of another party that would 

otherwise be prohibited. 

The Nation never suggests that any of the afore-mentioned examples 

constitute legal activity.  Thus, the sum of the Nation’s argument with respect to 

such activities is that the illegal conduct of a gaming activity in Wisconsin can serve 

as legitimate grounds under IGRA for the Nation to conduct a gaming activity that 

would otherwise be proscribed.  Using another’s illegal activity to justify or 

legitimize one’s own illegal activity is not a principle of law for which there is any 

legal authority.  The Nation’s argument on this issue should be rejected. 

E. The Nation’s proposition that the State “permits” poker 
via the alleged lack of adequate enforcement presents a 
whole new body of potential legal disputes and should be 
rejected.  

 
The Nation makes extensive arguments in its initial brief that the State is 

essentially looking the other way with respect to illegal gambling in a number of 

ways. (Dkt. 26, at 9-14, 27-30)  But if one accepts, for the sake of argument, the 

Nation’s proposition that poker is “permitted” in Wisconsin in that the State’s 

enforcement with respect to such gaming is lax or inadequate,19 that subjective 

                                            
19That wholly subjective concept is, in and of itself, troubling.  One would be hard-

pressed to conclude that the state “permits” speeding, drunk driving, and underage 
drinking, given that only a tiny percentage of those who commit such offenses are ever 
apprehended and/or prosecuted.  The level of enforcement and prosecutorial resources a 
state commits with respect to a certain illegal activity should not result in an ever-moving 
target as to whether such activity is “permitted” when it is, in fact, proscribed by the plain 
language of the law.  
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conclusion threatens to open a Pandora’s Box of new issues.  For example, to what 

level must Wisconsin enforce its laws with respect to poker (or any other activity) in 

order to meet the threshold that the State does not “permit” it for purposes of 

IGRA?  Must Wisconsin employ legions of jack-booted vice squads to bust up every 

bar or basement poker game in order to avoid a legal conclusion that it “permits” 

poker?  If Wisconsin were to increase its enforcement with respect to the activities 

cited by the Nation, would it at some point attain a level of adequate enforcement so 

as not to be considered to be “permitting” such activity?  Could that then result in 

the activity in question being “upgraded” from Class II to Class III? 

Even if one assumes arguendo that the State’s enforcement with respect to 

the playing of poker is inadequate, to then conclude that the Wisconsin 

constitutional gambling prohibition does not apply to poker is dependent on the 

proposition that the executive branch (through [alleged] inaction) can nullify a 

constitutional provision enacted by the legislative branch and the voters, and that 

clearly cannot be the case.  The State’s alleged failure to vigorously enforce certain 

gambling laws cannot, under any stretch, be said to constitute “explicit 

authorization” of such activity, let alone that the State “permits” such activity for 

purposes of IGRA § 2710.  The Nation’s argument encourages the Court to engage 

in a subjective analysis of the State’s enforcement efforts to conclude that a 

deficiency of such efforts is the same as explicitly authorizing such activity under 

state law for purposes of IGRA (25 U.S.C. § 2703(7)(A)(ii)(I)).   
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The Nation’s argument essentially says that the Constitution’s plain 

admonition that “[t]he Legislature shall not authorize gambling in any form” really 

should be read as “[t]he Legislature shall not authorize gambling in any form, but if 

the State does not enforce against certain forms of gambling to the Nation’s 

satisfaction, such forms of gambling shall be deemed to be explicitly authorized and 

not subject to this prohibition.” 

Given these potential issues, it is doubtful that the courts would want to 

embark on a journey of subjective evaluation of how a state applies and enforces its 

specific prohibitions of numerous activities.  But that is exactly what the Nation is 

urging this Court to do.  State law prohibits gambling and betting, and poker is 

gambling and involves betting.  But the Nation wants the Court to look beyond that 

objective standard and to essentially nullify those laws by engaging in a subjective 

analysis as to whether the State is doing enough enforcement with respect to other 

certain alleged gambling activities.  Every similar issue that then comes along will 

require the courts to decide whether the proscribed activity is being prosecuted 

vigorously enough so as not to “authorize” it.  The Nation’s proposed subjective 

approach to the question of what gambling activities are authorized in the State 

should be rejected. 

CONCLUSION 

The e-poker being offered by the Nation at its HCG Madison facility is not 

explicitly authorized, but rather is explicitly prohibited by the laws of the State of 

Wisconsin and is, therefore, a Class III game under IGRA.  Class III gaming at the 

HCG Madison facility is not authorized by the Compact between the parties.  
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Therefore, the Nation is conducting Class III gaming in violation of the Compact, 

and this Court should enjoin that activity, pursuant to its authority under 

25 U.S.C. § 2710(d)(7)(A)(ii).  For the reasons stated herein, the State respectfully 

requests that the Court grant its motion for summary judgment, deny the Nation’s 

motion for summary judgment, and permanently enjoin the e-poker being played at 

the Nation’s HCG Madison facility.  
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