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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

RYAN URESK HARVEY, ROCKS OFF INC.
AND WILD CAT RENTAL, INC., 

                            Plaintiffs,

vs.

UTE INDIAN TRIBE OF THE UINTAH AND
OURAY RESERVATION, et al.,

                            Defendants.

REPLY MEMORANDUM IN
SUPPORT OF MOTION TO
REMAND CASE TO STATE COURT  
                        

Case No.:  2:13-cv-00862-DB
Judge:  Honorable Dee Benson

COME NOW Plaintiffs, Ryan Harvey, Rocks Off, Inc. and Wild Cat Rentals, Inc.

(collectively “Plaintiffs”), and submit this Reply Memorandum in Support of Motion to Remand

Case to State Court. 
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ARGUMENT

Of all of the Defendants in this matter, only the Ute Tribe of the Uintah and Ouray

Reservation (“the Tribe”), and the other parties represented by the Ute Tribe’s counsel (in a joint

memorandum), filed a memorandum opposing the motion requesting remand. This reply will

address the arguments raised in that memorandum, and, for the reasons set forth herein, this

matter should be remanded to the state court.

I. Defendants Did Not Timely File Their Memorandum Opposing
Remand.

In this matter, Plaintiffs’ Motion and Memorandum in Support of Motion to Remand

Case to State Court was filed on October 18, 2013, and J. Preston Stieff, attorney for the Ute

Tribe and other parties joining in the Tribe’s memorandum opposing remand, was electronically

served on that date. Defendants had 14 days after service of the remand motion to respond, 

DUCivR 7-1(b)(3)(B), which made their memorandum due on November 1, 2013, in accordance

with Rule 6(a)(1) of the Federal Rules of Civil Procedure. Defendants, however, did not file their

response until November 4, 2013. Thus, it was untimely, and need not be considered by the

Court. 

II. The Initial Defendants Waived Their Right to Remove this Action.

The Tribe and the other Initial Defendants participated extensively in state court

proceedings, including applying for, and receiving an order permitting, pro hac vice admission of

attorneys, and filing a motion to dismiss, a reply memorandum supporting their motion to

dismiss, participating in a hearing on their motion to dismiss, and briefing the issue of general
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appearance following the hearing in state court. They also had the opportunity to respond to

Plaintiffs’ motion to amend the complaint, but chose not to do so. This process spanned several

months. 

In an effort to overcome the abundance of case law, on the matter of waiver, cited by

Plaintiffs in the remand motion, the Tribe states that most of the decisions were from district

courts rather than courts of appeal. The relatively greater amount of district court authority on the

matter may be attributable to the restrictions imposed on review or appeal of remand orders by 

28 U.S.C. § 1447(d). In any case, the decisions and their reasoning remain persuasive. 

Moreover, the Tribe cites only one case, Yusefzadeh v. Nelson, Mullins, Riley &

Scarborough, LLP, 365 F.3d 1244 (11th Cir. 2004), to bolster its position. Upon closer

examination, however, Yusefzadeh actually reinforces Plaintiffs’ argument. In that case, the court

observed that a defendant had three options due to the difference in filing times between

responding to a complaint and removing to federal court. Id. at 1246. The defendant could “(1)

remov[e] the action and fil[e] the motion to dismiss in federal court within 20 days, (2) fil[e] a

motion to dismiss in state court and then immediately seek[] removal or (3) request[] an

extension to file responsive pleadings in state court prior to removing.” Id. (emphasis added). 

The court then opined that “[t]his quandary should not be used to forestall a state court defendant

who chooses to pursue the second option from swiftly seeking to remove his case to the federal

court.” Id. (emphasis added). 

It is noteworthy that “[o]n September 2, 2003, Yusefzadeh sued . . . [the defendants] in

Florida state court,” id. at 1245, that the two motions to dismiss were filed on September 22,
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2003 and that the notice of removal was filed on September 25, 2003, id.,  just a few days after

the motions to dismiss were filed, and less than 30 days after the suit was filed. Hence, it is not

surprising that the court found that “[i]n th[o]se circumstances it cannot be said that Nelson took

substantial offensive or defensive actions in state court.” Id. at 1247.

Those facts are, however, vastly divergent from the facts in the instant case. The Initial

Defendants did not simply file a motion to dismiss and then remove within a few days. As set

forth above, they participated heavily in state court proceedings. Thus, this case is much more

akin to those cases cited by Plaintiffs in the original memorandum, which, notably, did not

require any ruling on a motion to dismiss for removal to be waived. See e.g. Heafitz v. Interfirst

Bank of Dallas, 711 F. Supp. 92, 96 (S.D.N.Y. 1989).   

The Tribe also paints an inaccurate portrait of the proceedings in state court, when it

states that the court found that service was improper. In the Tribe’s memorandum supporting

dismissal before the state court, at page 7, and at the hearing on its motion to dismiss, the Tribe

argued that “[u]nder Ute tribal law, custom and usage, [in order to serve process on the

reservation,] the summons and complaint must be domesticated by the Tribal Court.” The state

court, however, rejected that argument, by permitting service by mail. The court further took

under advisement, and asked for additional briefing on, the issue of whether the Initial

Defendants had made a general appearance before the court, thus curing any potential service

issues. The decision on this matter was still pending when the Tribe sought to remove the matter.

The Tribe, in its memorandum, at page 7, acknowledges that it, and the other Initial Defendants

argued issues beyond proper service of process. 
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The Tribe also omits the fact, as set forth in Plaintiffs’ original memorandum, that two of

the Initial Defendants, Dino Cesspooch (on May 8, 2013) and Jackie LaRose (on May 10, 2013),

were personally served with summons and complaint, off the reservation and many months

before removal. Personal service preceded the filing of the reply memorandum in support of

dismissal filed by the Initial Defendants on May 29, 2013, as well as other subsequent action

before the state court. Accordingly, in the state court’s order for the July 22, 2013 hearing,

provision for service by mail was made only with respect to the Tribe and Defendant Sheila

Wopsock. No provision was made for service by mail upon Defendants Cesspooch and LaRose,

as they had already been personally served. See Exhibit 3 to Plaintiffs’ motion to remand. 

In other words, the Tribe made a general appearance before the state court, and waived its

opportunity to remove by its extensive participation in state court proceedings. Furthermore,

notwithstanding any arguments as to a general appearance, it is undisputed that at least two of the

Initial Defendants, Cesspooch and LaRose, were personally served and participated extensively

in state court proceedings. Thus, there should be no question that they cannot consent to removal,

and without their consent, the unanimity requirement is not met, and the matter must be

remanded. 

III. There Is No Timely Removal Notice Joined in or Consented to by All
Parties Served, and Thus There Is a Lack of Unanimity. 

As indicated in Plaintiffs’ initial memorandum, there is only one removal notice filed in

this matter. That removal notice was filed by the Tribe. Therein, the Tribe indicated that

Defendants Dino Cesspooch, Jackie LaRose and Sheila Wopsock, all Initial Defendants, had

5

Case 2:13-cv-00862-DB   Document 28   Filed 11/18/13   Page 5 of 12



consented to removal. The Newfield Defendants filed their consent to removal on October 3,

2013, and all other parties who have consented to removal filed their consent to removal on

October 4, 2013.

As further noted in Plaintiffs’ original memorandum, the Tribe’s removal notice was not

timely. The Tribe, and other Initial Defendants, filed a motion to dismiss in state court on May 1,

2013, in which issues beyond service of process were raised. In so doing, the Initial Defendants

made a general appearance and waived any issues with respect to service of process. The Tribe

does not appear to even address this issue in its memorandum. While the Tribe cites Murphy

Bros., Inc. v. Michetti Pipe Stringing, for its instruction with respect to service of process, it

omits the case’s acknowledgment there may also be a “waiver of service by the defendant.” 526

U.S. 344, 350 (1999). And, the Tribe does not advance any argument in its memorandum that it

did not make a general appearance. Under Utah law, a general appearance is sufficient to cure

service defects. Barlow v. Cappo, 821 P.2d 465, 466-67 (Utah Ct. App. 1991). Thus, the Initial

Defendants, who were served in April 2013 and filed a motion to dismiss in May 2013, were far

beyond the 30-day limitation for removal when a notice was filed by the Tribe on September 20,

2013. Further, the fact that they were served the amended complaint at a later date is not

germane, as an amended complaint triggers removability only if the initial pleading is not

removable, 28 U.S.C. § 1446(b)(3), and, in this matter, the Tribe again does not contest that, if

the amended complaint is removable, the initial complaint was also removable.   

In short, Tribe’s removal notice was not timely, and there is no other removal notice.

Even assuming one of the joinders to removal could cure this deficiency, there is, as stated in the
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initial memorandum, no joinder which indicates that all previously served defendants have

consented thereto. Setting aside the Tribe’s removal notice, all other joinders to removal were

filed on either October 3, 2013 or October 4, 2013. These were, thus, filed after Scamp

Excavation, Inc. (“Scamp”) was served on September 26, 2013. Yet, none of the joinders

indicated Scamp’s assent to removal, and, although Scamp had time remaining to file a joinder at

the time of Plaintiffs’ initial motion and memorandum, Scamp has not since filed a joinder to

removal.  Accordingly, there is a lack of unanimity among served parties.     

Perhaps recognizing this, the Tribe, in its memorandum, at page 13, avers that “its Notice

of Removal . . . stated that, upon information and belief, the other defendants would consent to

removal, and all defendants who have appeared have timely consented.” (Emphasis added). This,

however, is not the requirement of the statute, which demands that “all defendants who have

been properly joined and served must join in or consent to removal of the action.” 28 U.S.C. §

1446(b)(2)(A) (emphasis added). All parties who have been properly joined and served have not

joined or consented.  Specifically, Scamp has been properly joined and served in this matter, but

has not consented to removal.

Additionally, as noted in Plaintiffs’ initial memorandum, Defendants Dino Cesspooch

and Jackie LaRose did not timely join the notice of removal, as they were personally served in

May 2013, and did not file consents to removal until October 4, 2013. As these defendants 30-

day period to remove, after having been served with the original complaint, had expired months

ago, they were required to join in removal at the time of the notice of removal. The Tribe did
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indicate in its notice that these defendants consented to removal. However, this is, as Plaintiffs’

contended, not sufficient under Henderson v. Holmes, 920 F. Supp. 1184 (D. Kan. 1996). 

The Tribe correctly notes that there is a split of authority on this point. However, the

Tribe’s assertion that Mayo v. Board of Education of Prince George’s County, 713 F.3d 735, 741

(4th Cir. 2013), classifies the Tribe’s stance as the majority view is not correct, as the case names

three Circuits (Sixth, Ninth and Fourth) which permit one party to represent that another party

has joined in removal, and three Circuits (Seventh, Fifth and Eighth) which require either that

each defendant sign the petition for removal or submit a timely filing in writing indicating

agreement to removal. Meanwhile, other authorities have identified the “majority view” and 

“majority procedure [being that where] . . . defendants who do not sign the actual notice of

removal must file an independent and unambiguous notice of consent to join in the removal.”

Vasquez v. Americano U.S.A., LLC, 536 F. Supp. 2d 1253, 1258-59 (D.N.M. 2008).   

The policy underpinning the requirement is manifold, and is set forth in Henderson. 920

F. Supp. 1184 at n.2.  Plaintiffs encourage the Court to adopt the requirement of Henderson, and

the authorities in accord therewith, that “[e]ach party must independently and unambiguously file

notice of its consent and its intent to join in the removal with the thirty-day period.” Id. at 1187.

To hold otherwise would result in parties being bound by representations of co-defendants,

without the party making any objective manifestation of the that party’s consent or agreement

with the position of the co-defendant(s).        
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  IV. This Court Lacks Subject Matter Jurisdiction, as Plaintiffs’ Claims
Are State Law Claims, and the Only Federal Issue Raised Is a
Potential Federal Defense.

The Tribe states that the original and amended complaints in this matter are essentially

indistinguishable. It is certainly the case that, to the extent that the Tribe asserts that there is a

federal question presented by the amended complaint, it was also present in the original

complaint, thus restricting the Tribe’s opportunity to remove based upon the amended complaint

when it did not seek to remove based upon the original complaint.

 However, there are distinctions between the original complaint and the amended

complaint. The focus of the original complaint was upon the UTERO officials, and included only

a few claims. Meanwhile, the focus of the amended complaint shifted and is not only on the

UTERO officials engaging in ultra vires acts, but also those who acted in collusion with them,

and is limited to numerous provisions of Utah state law. There are no claims brought against the

Tribe, but it is anticipated that the defendants may assert that the Tribe enjoys jurisdiction over

certain lands as a defense to their conduct, in essence asserting that the laws of Utah are not

enforceable in those areas, in order to defeat Plaintiffs’ state law causes of action, and, thus, the

requests for declarations have been incorporated by Plaintiffs into the amended complaint, in

anticipation of this federal defense.

The Tribe, on page 15 of its memorandum, seeks to distinguish the instant matter from

New York v. Shinnecock Indian Nation, 686 F.3d 133 (2nd Cir. 2012), contending that “[i]n

Shinnecock, the plaintiff merely alleged, within some of the averments of its complaint, that

federal law could not provide the defendant tribe with a defense against alleged violations of
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state and local law.” The Tribe further contends that this case is different, in that Plaintiffs set

forth a separate cause of action for declarations as to jurisdictional issues. In Shinnecock,

however, the plaintiffs brought five causes of action and “[t]he first allege[d] that the planned

casino violate[d] state law, and [wa]s outside the scope of the IGRA – a federal act that

authorizes tribal gaming under certain conditions – because the Tribe is not federally recognized

and Westwoods [wa]s not ‘Indian lands.’” Id.  at 136. In other words, the first cause of action in

the Shinnecock directly addressed the issue of tribal jurisdiction over particular real property. 

Other aspects of Shinnecock were discussed extensively in the original memorandum, and

will not be revisited here. The court’s reasoning, simply stated, that “[a]lthough the State’s

complaint refer[red] to federal law, th[o]se references assert[ed] only that federal law d[id] not

immunize the Shinnecock’s conduct and thus [could not]  provide a defense against the Tribe’s

violation of state and local law,” id. at 138, and that “[b]ecause the complaint’s references to

federal law only anticipate[d] and refute[d] the Shinnecock’s defenses, they d[id] not give rise to

federal question jurisdiction.” id. at 139, are also applicable in the present controversy. Plaintiffs

raise the issues as to jurisdiction over certain lands in a defensive posture, to guard against claims

that their state law claims are unenforceable as against the defendants. Thus, this case, like

Shinnecock, differs from those cases “which ha[ve] no content other than the federal law issue on

which . . . [they are] based.” Id. at n.5, and Plaintiffs respectfully request that the Court remand

the matter to state court. 
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V. Plaintiffs Request Their Attorney Fees Associated with the Remand
Motion.

The Tribe did not address the issue of attorney fees in its memorandum, and, due to the

deficiencies in removal, particularly where the Tribe participated extensively in state court

proceedings for several months, along with the other Initial Defendants, Plaintiffs respectfully

request that the Court award Plaintiffs their fees.

CONCLUSION

 For the foregoing reasons, Plaintiffs respectfully request that the matter be remanded to

state court, and that they be awarded their costs and attorney fees associated with bringing this

motion.     

DATED this 18th day of November, 2013.

JOHN D. HANCOCK LAW GROUP, PLLC

By:     /s/ John D. Hancock                        
John D. Hancock, Esq.
Co-Counsel for Plaintiffs

     ALLRED, BROTHERSON &
HARRINGTON, P.C.
Co-Counsel for Plaintiffs

By:     /s/ Bradley D. Brotherson                
         Bradley D. Brotherson
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CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that,  on the 18  day of November, 2013, I caused to beth

served the foregoing Reply Memorandum in Support of Motion To Remand Case to State Court. 

Notice will automatically be sent to the following individuals who are registered with the U.S.

District Court CM/ECF system:

J. PRESTON STIEFF 
J. PRESTON STIEFF LAW OFFICES 
136 EAST SOUTH TEMPLE, SUITE 2400 
SALT LAKE CITY, UT 84111-2211 

CALVIN M. HATCH 
PATRICK S. BOICE 
HATCH & BOICE 
1457 EAST 3300 SOUTH 
SALT LAKE CITY, UTAH 84106 

CHRISTOPHER R. HOGLE
RYAN R. JIBSON
HOLLAND & HART, LLP
222 S. MAIN STREET, SUITE 2200
SALT LAKE CITY, UTAH 84101

I hereby certify that on the 18  day of November, 2013, I did send in a sealed envelope, withth

first class postage fully prepaid thereon, a true and correct copy of the aforesaid memorandum via

U.S.P.S. to:

Scamp Excavation, Inc.
C/o Shane Campbell
1555 West 750 South Box 50
Wellington, Utah 84542

/s/Brad D. Brotherson      
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