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Plaintiffs’ Complaint should be dismissed in its entirety for lack of jurisdiction.  A large 

portion of Plaintiffs’ response brief recites Plaintiffs’ view of the relevant history, largely 

without any citations.  See Pls.’ Opp’n to Defs.’ Mot. to Dismiss (“Pls.’ Resp.”) at 4–8 (ECF No. 

15).  The crux of Plaintiffs’ position appears to be that there never was a leadership dispute 

because the other individuals making claims are not actually members of the Winnemucca Indian 

Colony.  But that position assumes an answer to the very matter in doubt and, of course, ignores 

the views of those on the other side of the dispute.  As illustrated by the pleadings from 

Plaintiffs’ action in the United States District Court for the District of Nevada, the membership 

and leadership dispute is just that and is far from resolved, despite Plaintiffs’ view to the 

contrary.  See Mem. in Support of U.S. Mot. to Dismiss (“U.S. Mem.”) at 6–8 (ECF No. 9-1). 

In one sense, the dispute has actually become more complicated.  Judge Jones ordered the 

Bureau of Indian Affairs to temporarily recognize Thomas Wasson as Colony Chairman.  See 

Winnemucca Indian Colony v. United States ex. rel. Dept’ of the Interior, No. 11-cv-622, 2012 

WL 4472144, at *3 (D. Nev. Sept. 25, 2012).  Yet Plaintiffs do not list Mr. Wasson as a member 

of what they currently view to be the Colony Council.  See Compl. ¶ 84 (ECF No. 1); Pls.’ Ex. 2 

at 5 (ECF No. 15-2).  He is also not a Plaintiff in this case.  Thus, there may be some question as 

to whether Plaintiffs’ counsel even currently represents the Winnemucca Indian Colony.  

Plaintiffs also attached numerous exhibits to their response brief, most of which have no 

relevance to the jurisdictional questions before the Court.  Some of them—Exhibits 6, 8, 10, 11, 

12, 13, 14, and 15—appear to be presented in an effort to have this Court validate Plaintiffs’ 

position in the dispute.  As those documents address factual questions not related to the 

jurisdictional challenge in the motion to dismiss, they are not properly before the Court and 

should be disregarded or stricken. 
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In any event, the factual history is only relevant to the United States’ motion for purposes 

of background and context.  That history is sufficiently detailed in the numerous administrative 

and judicial opinions the United States summarized in its opening brief.  See U.S. Mem. at 1–8.  

The United States’ motion really turns on Plaintiffs’ Complaint and, for purposes of 28 U.S.C.  

§ 1500, the complaint in the District of Nevada.  The jurisdictional defects related to those 

complaints require that this case be dismissed. 

I. Plaintiffs’ District Court and Court of Federal Claims Complaints are Based Upon 
the Same Operative Facts, Implicating the Jurisdictional Bar in 28 U.S.C. § 1500. 

 
Counts One, Two, and Three require dismissal under 28 U.S.C. § 1500.  Section 1500 

bars Court of Federal Claims jurisdiction where a separate cause of action is based upon the 

same operative facts.  United States v. Tohono O’odham Nation, 131 S. Ct. 1723, 1731 (2011).   

Plaintiffs do not dispute that, at the time they filed the present case, the District Court action was 

already pending.  Thus, the only question before this Court is whether the two suits are based 

upon the same operative facts.  As the United States demonstrated in its opening brief, both 

complaints arise from what Plaintiffs view as a duty on the part of the Bureau of Indian Affairs 

(BIA) to recognize a Colony government.  See U.S. Mem. at 12–14. 

Plaintiffs respond to the motion to dismiss by attempting to distinguish the operative facts 

in each case.  See Pls.’ Resp. at 9–12.  As best the United States can tell, Plaintiffs argue that the 

operative facts in District Court relate to BIA’s alleged interference with the ability of those 

whom Plaintiffs view as the duly elected Colony leadership to enter Colony lands, while the 

operative facts in this Court relate to BIA allowing those whom Plaintiffs view as non-members 

(and, thus, not duly elected leadership) to occupy those same lands.  See Pls.’ Resp. at 10–11.   

But the distinction is not a distinction at all.  Even as Plaintiffs now try to differentiate the 

cases, both involve factual questions of who, if anyone, constituted the legitimate Colony 
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leadership; whether the individuals in question had authorization from that leadership to enter 

Colony lands; and when and under what circumstances BIA took (or did not take) action to 

recognize a government, prevent entry by Colony members, or address concerns over 

unauthorized occupation.  Plaintiffs even acknowledge that, like the District Court action, the 

Court of Federal Claims action arose because BIA “deprived the members of [the Colony] from 

entering and preserving their Indian lands.”  Pls.’ Resp. at 2. 

Plaintiffs also cannot save their case by noting that the District Court and Court of 

Federal Claims actions “are not the same claims.”  See Pls.’ Resp. at 2, 12.  As the United States 

made clear in its opening brief, “[t]he legal theories asserted ‘are irrelevant to whether claims 

arise from substantially the same operative facts.’”  U.S. Mem. at 11 (quoting Trusted 

Integration, Inc. v. United States, 659 F.3d 1159, 1166 (Fed. Cir. 2011)).  The fact that Plaintiffs’ 

Court of Federal Claims case seeks monetary damages while their District Court case does not is 

irrelevant for purposes of § 1500.  See Tohono, 131 S. Ct. at 1731. 

Perhaps recognizing the jurisdictional problem they face, Plaintiffs alternatively ask the 

Court to either: (1) stay the case, referencing the dissenting opinion in Tohono; or (2) grant them 

leave to file an amended complaint.  See Pls.’ Resp. at 19.  Neither presents a possibility for this 

case to proceed. 

A stay in the Court of Federal Claims would not cure the jurisdictional defect.  For 

purposes of § 1500 “[t]he question of whether another claim is pending ‘is determined at the time 

at which the suit in the Court of Federal Claims is filed.”  Pelligrini v. United States, 103 Fed Cl. 

47, 51 (2012) (citation omitted).  There is no question that the District Court action was pending 

at the time Plaintiffs filed their Court of Federal Claims complaint.  Regardless of whether the 
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District Court action reaches final judgment sometime in the near future, § 1500 bars Court of 

Federal Claims jurisdiction over the present Complaint.1 

And granting Plaintiffs leave to amend the Court of Federal Claims complaint would 

simply be futile.  The two complaints arise out of the same events—BIA’s actions or inactions 

with respect to recognizing a tribal government and the related issue of who was or was not 

authorized to occupy Colony lands.  No amount of artful pleading will change that fact.2  Section 

1500 therefore bars Court of Federal Claims jurisdiction over Counts One, Two, and Three.  See 

Cent. Pines Land Co. v. United States, 697 F.3d 1360, 1364–65 (Fed. Cir. 2012). 

II. Plaintiffs Have Still Failed to Identify a Money-Mandating Duty that Would 
Establish Tucker Act Jurisdiction Over Counts One and Two. 

 
Even ignoring § 1500, Counts One and Two would still have to be dismissed for lack of 

jurisdiction.  Both claims seek money damages under the Indian Tucker Act, which requires 

Plaintiffs to identify a specific statutory or regulatory duty that can fairly be interpreted as 

mandating monetary compensation for any violation of that specific duty.  United States v. 

Navajo Nation (“Navajo II”), 556 U.S. 287, 290–91 (2009).  In response to the motion to 

                                                      
1 The United States interprets the Supreme Court decision in United States v. Tohono O’odham 
Nation, 131 S. Ct. 1723 (2011), to mean that § 1500 also bars Court of Federal Claims 
jurisdiction over an action for or in respect to claims that are filed in another court after the Court 
of Federal Claims case is filed.  See Brandt v. United States, 710 F.3d 1369, 1380–82 (Fed. Cir. 
2013) (Prost, J., concurring). The facts of this case, however, do not present that issue—the 
District Court action was clearly pending when Plaintiffs filed their Court of Federal Claims 
complaint. 
 
2 Plaintiffs also misinterpret Justice Ginsburg’s dissent in Tohono.  See Pls.’ Resp. at 19.  In the 
portion to which Plaintiffs cite, Justice Ginsburg was disagreeing with Justice Sotomayor’s 
conclusion in concurrence that even some overlap in requested relief triggered § 1500’s 
jurisdictional bar.  See Tohono, 131 S. Ct. at 1739–40 (Ginsburg, J., dissenting).  Justice 
Ginsburg questioned why an amended complaint to differentiate the requested relief could not 
solve the problem.  See id. at 1740.  The fault in Plaintiffs’ case rests in the identical operative 
facts, not the requested relief. 
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dismiss, Plaintiffs diverge entirely from their Complaint in search of a money-mandating duty.  

The effort fails for at least three reasons. 

First, Plaintiffs provide no response at all to the United States’ argument that no money-

mandating duty exists with respect to tribal government recognition, the Non-Intercourse Act, or 

the Indian Self-Determination and Education Assistance Act (“ISDEA”).  See U.S. Mem. at 17–

23.  Plaintiffs have therefore conceded the point.  See Phila. Auth. for Indus. Dev. v. United 

States, 114 Fed. Cl. 519, 527–28 (2014).  And the concession is significant.  Absent the Non-

Intercourse Act and ISDEA, Counts One and Two do not refer to any statutory or regulatory 

provisions, let alone one that includes a money-mandating duty.   See Compl. ¶¶ 88–101.  

Plaintiffs have therefore failed to meet their burden. 

Second, Plaintiffs are simply wrong that a money-mandating duty exists under the Tucker 

Act just because the Federal Government holds lands in trust for the benefit of the Colony.  See 

Pls.’ Resp. at 13 (quoting United States v. Mitchell (“Mitchell II”), 463 U.S. 206, 225 (1983)).  

The Supreme Court rejected that proposition in the antecedent of the very case to which 

Plaintiffs cite.  See United States v. Mitchell (“Mitchell I”), 445 U.S. 535 (1980).  Mitchell I, like 

Mitchell II, involved timber lands that the United States held in trust for individual Indians under 

the General Allotment Act.  See Mitchell I, 445 U.S. at 540–41.  The Court found—despite the 

United States holding the lands in trust—that the Act only created a general trust relationship 

that was insufficient on its own to create money-mandating duties.  See id. at 542–46; see also 

Mitchell II, 463 U.S. at 226 (finding a money-mandating duty “[b]ecause the statute and 

regulations at issue in this case clearly establish fiduciary obligations of the Government in the 

management and operation of Indian lands and resources” (emphasis added)). 
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Plaintiffs are also wrong that common law trust duties, even if they applied to the United 

States, give rise to money-mandating duties.  See Pls.’ Resp. at 13–14.  The Supreme Court 

explicitly rejected that argument in Navajo II:  when “the Tribe cannot identify a specific, 

applicable, trust-creating statute or regulation that the Government violated, . . . neither the 

Government’s ‘control’ over [the trust resource] nor common-law trust principles matter.”  

Navajo II, 556 U.S. at 302; see also United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 

2323 (2011) (the trust relationship between the United States and Indians “is defined and 

governed by statutes rather than the common law”).  Plaintiffs must identify a statute or 

regulation that creates the money-mandating duties that they allege BIA to have violated. 

Third, the few statutory and regulatory provisions that Plaintiffs now identify greatly 

change and narrow their case from that which is pled in the Complaint.  Plaintiffs’ Complaint 

alleges breaches of trust for:  conveyance of Indian lands without federal consent (¶¶ 90, 91); 

failure to recognize a tribal government (¶¶ 92, 94a, 97); failure to properly administer and 

supervise the tribal government (¶ 94a); failure to protect unidentified Colony assets from loss, 

theft, damage, or release to third parties (¶ 94b); permitting road construction (¶ 94c(i)); 

permitting installation of overhead wires (¶ 94c(ii)); failure to secure agricultural development 

and water rights (¶ 94c(iii)); failure to prevent damming of streams (¶ 94c(iv)); failure to 

preserve unidentified natural resources (¶ 94c(v)); failure to ensure financial support and funding 

(¶¶ 100a, 100b, 100[c]); permitting non-members to use the Colony’s name in banking (¶ 100d); 

permitting Colony assets and real property rights to be sold or stolen (¶ 100e); and allowing non-

members and non-Indians to possess Indian lands (¶ 94c(vi)). 

Despite the litany of alleged trust violations, Plaintiffs respond to the motion to dismiss 

with only four statutory or regulatory citations—25 U.S.C. § 415, and 25 C.F.R. §§ 162.005, 
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162.023, and 162.467(a).  See Pls.’ Resp. at 16–17.  None of those provisions appear in 

Plaintiffs’ Complaint.  And all four relate only to the leasing of tribal lands.  Thus, at a 

minimum, it would be necessary to dismiss all of Counts One and Two other than Paragraph 

94c(vi) because Plaintiffs have failed to even allege a statutory or regulatory duty for the 

numerous other allegations.  See Pls.’ Resp. at 17 (now focusing the alleged violation of a trust 

duty as “BIA allowing non-members to occupy Indian lands without paying the Tribe, without a 

lease, and without protection from waste by the BIA . . . .”).3 

Plaintiffs’ new sole focus on leasing and Paragraph 94c(vi) does not actually comport 

with the factual allegations in the Complaint.  Only 2 of the 107 paragraphs allege—almost in 

passing—that non-members or non-Indians are occupying Colony lands.  See Compl. ¶¶ 39, 86.  

The only paragraph that does so with any specificity alleges that William Bills made an 

unauthorized use of Colony lands in March 2000.  See Compl. ¶ 39.  The Complaint, however, 

also alleges that Mr. Bills was at that time recognized by some as a member of the Colony 

Council, contrary to the theory Plaintiffs present in their response brief.  See Compl. ¶¶ 48, 50, 

56.  The membership and leadership dispute that followed the events in 2000 certainly has led to 

years of discontent and intra-faction battles, including the issue of who has the ability to use 

certain Colony lands.  But Plaintiffs cannot convert a collateral effect from the leadership dispute 

into a Tucker Act jurisdictional grant for this Court to award money damages for BIA’s 

decisions regarding government recognition during that dispute.  There is no money-mandating 

                                                      
3 As noted above, the focus on possession by alleged non-member and non-Indians only 
reinforces the fact that the Court of Federal Claims and District Court complaints arise from the 
same operative facts—specifically, who constituted the duly-elected Colony Council, who was 
or was not authorized to use Colony lands, and what action BIA did or did not take to recognize 
a government or with respect to those individuals and uses. 
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duty for BIA to recognize a tribal government.  Plaintiffs have not disputed that point, and 

Counts One and Two should therefore be dismissed. 

III. Plaintiffs Concede that the Court Lacks Jurisdiction Over Counts Three and Four. 
 

The Court also lacks jurisdiction over Counts Three and Four because the claims seek 

equitable and declaratory relief that fall outside the Court’s jurisdiction.  See U.S. Mem. at 23–

25.  Plaintiffs did not respond to the United States’ arguments on Counts Three and Four, 

conceding that the Court lacks jurisdiction over those claims.  See Phila. Auth., 114 Fed. Cl. at 

527–28.  Counts Three and Four should be dismissed. 

CONCLUSION 
 

For the reasons stated above and in the United States opening brief, the Court lacks 

jurisdiction over all four claims in the Complaint, and the Complaint should therefore be 

dismissed. 

 
 
Dated: May 2, 2014 
 

      ROBERT G. DREHER 
      Acting Assistant Attorney General 
 

           s/ Kristofor R. Swanson_________ 
      KRISTOFOR R. SWANSON 
      (Colo. Bar No. 39378)  
      U.S. Department of Justice 
      Environment & Natural Resources Division 
      Natural Resources Section 
      P.O. Box 7611 
      Washington, DC 20044-7611 
      Tel: 202-305-0248 
      Fax: 202-305-0506 
      Email: kristofor.swanson@usdoj.gov 

        
      Attorney for the United States 
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I hereby certify that on May 2, 2014, I filed the above pleading with the Court’s CM/ECF 

system, which will send notice of such filing to all parties.   
 

 
       _s/ Kristofor R. Swanson_______     
       KRISTOFOR R. SWANSON 
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