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INC., a Utah corporation; D.RAY C. 
ENTERPRISES, L.L.C., a Utah limited 
liability company; and DOES 1 through 25,  
  

Defendants. 

 

Defendants Ute Indian Tribe of the Uintah and Ouray Reservation, L.C. Welding 

& Construction, Inc., Huffman Enterprises, Inc., and LaRose Construction Company, 

Inc. submit this memorandum in opposition to Plaintiffs’ Motion and Memorandum in 

Support of Motion to Remand Case to State Court, dated October 18, 2013.  

INTRODUCTION 

Plaintiffs contend that remand is appropriate because (1) the Ute Indian Tribe’s 

removal was untimely and the defendants named in the original complaint waived their 

right to remove or consent to removal; (2) the consents to removal of some of the 

defendants were untimely; and (3) this Court lacks subject matter jurisdiction in this 

case.   

This memorandum shows that the Tribe’s notice was filed within the time 

required by statute.  Further, none of the defendants participated in the state court 

proceeding except as they were required to do, and none participated to the extent that 

would be required to amount to waiver of their rights to remove or consent to removal.  

Additionally, the consents of the defendants were timely and unanimous.  Finally, the 

plaintiffs seek affirmative relief on issues of federal law, and the Court therefore has 

subject matter jurisdiction over the case.   
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FACTS 

1. Plaintiffs filed a Verified Complaint for Declaratory and Injunctive Relief on 

April 4, 2013 in Eighth Judicial District Court, Roosevelt, Duchesne County, Utah 

(“Original Complaint”) (Ex. A hereto). 

2. The Original Complaint named four defendants: Ute Indian Tribe of the 

Uintah and Ouray Reservation (the “Tribe”); Dino Cesspooch (“Cesspooch”), individually 

and as a Ute Tribal Employment Rights Office (“UTERO”) Commissioner; Jackie 

LaRose, individually and as a UTERO Commissioner (“Jackie LaRose”); and Sheila 

Wopsock, individually and as the UTERO Director (“Wopsock”) (collectively, “Initial 

Defendants”). 

3. On April 17, 2013, copies of a summons and the Original Complaint were 

left for the Tribe and other Initial Defendants at the UTERO office.  The Tribe would later 

successfully argue that this did not constitute proper service of the Tribe. 

4. Under the Utah Rules of Civil Procedure, the Tribe was required to 

respond to the Original Complaint within 20 days of the purported service that took 

place on April 17, 2013.  On May 1, 2013, the undersigned J. Preston Stieff filed an 

Entry of Special Appearance on behalf of the Initial Defendants.  On the same date, the 

Initial Defendants filed a Motion to Dismiss Verified Complaint. Among other things, the 

Tribe argued that it had not been properly served with the Original Complaint.   

5. On May 15, 2013, Plaintiffs filed a memorandum opposing the Initial 

Defendants’ motion to dismiss and argued that the Tribe had been properly served.   

The Initial Defendants filed a reply brief in support of their position on May 29, 2013. 
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6.  Plaintiffs filed a Request to Submit for Decision on June 5, 2013. 

7. On July 8, 2013, Patrick Boice filed a Notice of Substitution of Counsel, by 

which he substituted for Preston Stieff as counsel for Defendants Cesspooch, Jackie 

LaRose, and Wopsock. 

8. On July 22, 2013, the state court heard the Initial Defendants’ motion to 

dismiss the Original Complaint.  The state court ruled that the Tribe could be served by 

certified mail, thereby implicitly holding that Plaintiffs’ prior purported service of the Tribe 

was inadequate.  Having ruled that service had been improper, the state court took the 

remaining issues under advisement and did not rule on them before removal of this 

case.  (Order on July 22, 2013 Hearing, dated August 12, 2013) (Ex. B hereto). 

9. On August 21, 2013, the Tribe was served with the Original Complaint. 

10. On August 29, 2013, L.C. Welding & Construction, Inc. (“L.C. Welding”), 

Huffman Enterprises, Inc. (“Huffman”), and LaRose Construction Company, Inc. 

(“LaRose Construction”) were each delivered a summons.  LaRose Construction was 

served with nothing else. (Return of Service, attached hereto as Ex. C).  In addition to 

the summons, L.C. Welding and Huffman were also delivered a copy of the Amended 

Verified Complaint for Declaratory Relief, Injunctive Relief, and Damages (“Amended 

Complaint”).  The summonses received by L.C. Welding and Huffman falsely stated that 

the Amended Complaint had been filed with the state court.  (Returns of Service, 

attached hereto as Exs. D and E). 

11. On September 3, 2013, the Tribe was served with a summons and a copy 

of the Amended Complaint.  The Amended Complaint named as defendants the Initial 
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Defendants and the following additional defendants: L.C. Welding; Huffman; LaRose 

Construction; D. Ray C. Enterprises, L.L.C.; Scamp Excavation, Inc.; Newfield 

Production Company; Newfield Rocky Mountains, Inc; Newfield RMI, LLC; and Newfield 

Drilling Services, Inc. (the latter four defendants, collectively, are referred to herein as 

the “Newfield Entities”). 1 

12. The Newfield Entities were each served with a Summons and a copy of 

the Amended Complaint on September 3, 2013. 

13. On September 4, 2013, Plaintiffs filed the Amended Complaint. (Ex. F. 

hereto). 

14. On September 20, 2013, the Tribe filed a Notice of Removal in this Court.  

The notice stated that Cesspooch, Jackie LaRose, and Wopsock had consented to 

removal and that, upon information and belief, the other defendants would do so. 

15. On October 3, 2013, the Newfield Entities filed their Consent and Joinder 

to Removal. 

16. On October 4, 2013, L.C. Welding, Huffman, LaRose Construction, 

Cesspooch, Jackie LaRose, Wopsock, and D. Ray C. Enterprises filed confirmation of 

their consent to removal of the case.  All defendants who have appeared have therefore 

joined in and/or consented to the removal of this case. 

 

 

                                            
1
 Plaintiffs’ Motion to Remand states that Newfield Exploration Company is a defendant (Mot. and Mem. 

in Supp. of Mot. to Remand Case to State Court at p. 2, ¶ 14), but that company is not named as a 

defendant in either the Original or Amended Complaint. 
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ARGUMENT 

I. The Tribe’s Removal of this Case Was Timely and Was Not Waived 

Plaintiffs first contend that the Tribe’s notice of removal was untimely and that the 

Tribe waived its right to remove this case by participating in state court proceedings.  

That contention is wrong because the Tribe had not been properly served at the time it 

participated in those proceedings and its time for filing its notice of removal had not yet 

started to run.  Furthermore, the Tribe and the other Initial Defendants participated in 

the state court case only to the extent necessary to avoid default and preserve their 

defenses.  

In Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc. 526 U.S. 344 (1999), the 

Supreme Court of the United States ruled definitively on the timing issue.  The Court 

held that “a named defendant’s time to remove [a state court action to federal court] is 

triggered by simultaneous service of the summons and complaint, or receipt of the 

complaint, ‘through service or otherwise,’ after and apart from service of the summons, 

but not by mere receipt of the complaint unattended by any formal service.” Id. at 347. 

In the present case, the state court rejected Plaintiffs’ contention that the Tribe had 

been properly served on April 17, 2013, and ruled that the Tribe could be served by 

certified mail. See Facts 4, 5, and 8 in the above Fact section.  Plaintiffs served the 

Tribe on August 21, 2013. Under Murphy Brothers, the Tribe’s “time to remove [was] 

triggered by simultaneous service of the summons and complaint” on August 21, 2013.  

It is undisputed that the Tribe filed within thirty days of service, on September 20, 2013. 
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The Tribe and other Initial Defendants did not waive their rights to remove and 

consent to removal of the case.  The cases cited by Plaintiffs are inapplicable because 

in each of them the defendant, unlike the Tribe in this case, had been properly served or 

had intervened at the time it participated in the state court proceedings. Furthermore, 

the Tribe and other Initial Defendants had little choice about whether to participate in the 

state court proceedings.  The Utah Rules of Civil Procedure required the Tribe to 

respond to the Original Complaint within 20 days of the purported service that took 

place April 17, 2013.  The Tribe responded by filing a motion to dismiss, arguing that the 

Tribe had been improperly served.  The Tribe and other Initial Defendants also argued 

for dismissal on other grounds.  The Initial Defendants moved for dismissal on those 

other grounds to avoid piecemeal litigation and to avoid any claim by Petitioners, 

pursuant to Rule 12(b) of the Utah Rules of Civil Procedure or on other grounds, that 

the Initial Defendants had waived their rights to assert defenses other than improper 

service by not asserting all their defenses in one motion.   At the hearing on the motion, 

the state court ruled that service was improper.  Having done so, the court took the 

other issues under advisement and did not rule on them prior to removal of the case.   

In Yusefzadeh v. Nelson, Mullins, Riley & Scarborough, LLP, 365 F.3d 1244, 

1246 (11th Cir. 2004), the Eleventh Circuit held that “the Federal Rules of Civil 

Procedure contemplate the filing of a responsive pleading prior to removal of a case,” 

and that “the filing of a motion to dismiss in and of itself does not necessarily constitute 

a waiver of the defendant’s right to proceed in the federal forum.”  In that case, like the 

present case, the defendant filed a motion to dismiss within 20 days of service, and later 
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promptly removed the case. The defendant in Yusefzadeh “did not schedule a hearing 

prior to seeking removal and the state court had not ruled on his motion to dismiss prior 

to his removing the case.” Id. at 1247.  Similarly, in this case the Tribe did not schedule 

a hearing on its motion to dismiss.  Rather, the Request to Submit for Decision that 

resulted in the hearing being scheduled was filed by Plaintiffs.  Also, other than ruling 

that service was improper, the state court did not rule on the Tribe’s motion to dismiss 

prior to removal. 

In alleged support of their position, Plaintiffs cite several cases, all of which are 

older than Yusefzadeh, and all but one of which are decisions from federal district 

courts, not circuit courts of appeal.  The one circuit court case cited by Plaintiffs, 

Johnson v. Heublein Inc., 227 F.3d 236 (5th Cir. 2000), is readily distinguishable 

because the defendant had removed the case after the 30-day time limit had passed, 

and the defendant participated much more extensively in the state court case than did 

the Tribe in this case, in that, among other things, the Johnson defendant filed a 

summary judgment motion as well as a motion to dismiss. 

II. The Other Defendants Have Unanimously Consented to Removal 

Plaintiffs contend that not all defendants have consented to removal.  

Specifically, Plaintiffs say that five defendants, falling into two groups, did not timely 

consent: (1) L.C. Welding; Huffman; and LaRose Construction; and (2) Cesspooch and 

Jackie LaRose.  Plaintiffs are wrong with regard to both groups. 
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A. L.C. Welding, Huffman, and LaRose Construction Timely Consented 

When a case removed from state court to federal court under 28 U.S.C. § 

1441(a), all defendants must consent to removal.  Lapides v. Board of Regents of Univ. 

Sys. of Ga., 535 U.S. 613, 620 (2002).  In some circumstances consent must be given 

within 30 days of service of the summons and complaint.  See, e.g., In re Pharm. Indus. 

Average Wholesale Price Litig., 307 F. Supp. 2d 190, 193 (D. Mass. 2004).  Defendants 

L.C. Welding, Huffman, and LaRose Construction satisfy that requirement. 

As noted above, a defendant’s 30-day time period “is triggered by simultaneous 

service of the summons and complaint, or receipt of the complaint, through service or 

otherwise, after and apart from service of the summons …. “  Murphy Brothers, 526 

U.S. at 347.  “The 30 day period in no event begins to run prior to service of process on 

the defendant.” Badon v. RJR Nabisco, Inc., 224 F.3d 382, 390 (5th Cir. 2000) (citing 

Murphy Brothers).  The time period is not triggered by insufficient service.  Board of 

Regents of Univ. of Tex. Sys. v. Nippon Tel & Tel. Corp., 478 F.3d 274, 278 (5th Cir. 

2007); In re Pharmaceutical, 307 F. Supp. 2d at 195 (“After Murphy Brothers, proper 

service of process under state law is required to trigger a defendant’s removal 

obligations.”). Therefore, L.C. Welding, Huffman, and LaRose Construction’s respective 

30-day periods did not begin to run until they were properly served with the summons 

and complaint. 

As shown by the Return of Service for LaRose Construction (Ex. C), LaRose 

Construction was not served with the Amended Complaint, but only with a summons.  

Its time period has therefore not begun to run.  Its consent to removal, filed October 4, 
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2013, was nevertheless effective.  Id. (notice of removal filed after defendant was 

improperly served but before it was properly served was timely). 

Unlike LaRose Construction, L.C. Welding and Huffman received copies of the 

Amended Complaint, but service was again improper.  Federal courts look to state law 

to determine whether service is proper.  E.g., In re Pharmaceutical, 307 F. Supp. 2d at 

195.  Under Utah law, the state court action against L.C. Welding and Huffman could 

have been commenced in one of two ways.  

A civil action is commenced (1) by filing a complaint with the court, or (2) 
by service of a summons together with a copy of the complaint in accordance 
with Rule 4.  If the action is commenced by service of a summons and a copy of 
the complaint, then the complaint, the summons and proof of service, must be 
filed within ten days of such service.  

 
U.R.C.P. 3(a); Stichting Mayflower Mountain Fonds v. Jordanelle Special Serv. Dist., 

2001 UT App 257, P9, 47 P.3d 86, 88, cert. denied, 42 P.3d 951 (Utah 2002).  Here, 

L.C. Welding and Huffman each received a summons and a copy of the Amended 

Complaint on August 29, 2013.  (Returns of Service for L.C. Welding and Huffman) 

(Exs. D and E).  The Amended Complaint was not filed until September 4, 2013.  The 

case against L.C. Welding and Huffman was therefore commenced pursuant to Rule 

3(a)(2) of the Utah Rules of Civil Procedure, not Rule 3(a)(1).  Rule 4(c)(2) of the Utah 

Rules of Civil Procedure sets forth the required contents of a summons in such cases. 

If the action is commenced under Rule 3(a)(2), the summons shall state 
that the defendant need not answer if the complaint is not filed within 10 days 
after service and shall state the telephone number of the clerk of the court where 
the defendant may call at least 13 days after service to determine if the complaint 
has been filed. 

 

Case 2:13-cv-00862-DB   Document 21   Filed 11/04/13   Page 10 of 17



11 
 

U.R.C.P. 4(c)(2).  The summonses served upon L.C. Welding and Huffman contain no 

such statements, but rather contain statements appropriate to summonses served in 

cases commenced under Rule 3(a)(1).  Utah courts have held that service or a correct 

summons is not just a technical requirement. 

[T]he summons must indicate the precise manner in which the action is 
commenced by stating the express words “which has been filed with the clerk of 
said court,” if the action be commenced by the filing of a complaint, or “which, 
within ten days after service of this summons upon you, will be filed with the clerk 
of said court,” if commenced by service of summons. 

 
Wasatch Livestock Loan Co. v. District Court, 46 P.2d 399, 399 (Utah 1935).  A 

summons that fails to do so is “fatally defective”.  Id.; Stichting, 2001 UT App, 257, P10, 

47 P.3d at 89 (quoting Wasatch Livestock).  Therefore, L.C. Welding and Huffman have 

not been effectively served. Their October 4, 2013 consents to removal were 

nevertheless effective.  In re Pharmaceutical, 307 F. Supp. 2d at 195. 

 B. Defendants Cesspooch and Jackie LaRose Timely Consented 

 The Tribe’s Notice of Removal at paragraph 8 states that Defendants Cesspooch 

and Jackie LaRose consented to removal.  Plaintiffs, citing Henderson v. Holmes, 920 

F. Supp. 1184 (D. Kan. 1996), contend that “each party must independently and 

unambiguously file notice of its consent within the thirty-day period.”  It is unclear what 

Plaintiffs mean by “the thirty-day period”.  Henderson is unhelpful because its 

procedural setting was critically different than that of the present case. In Henderson, 

one defendant filed a notice of removal before the expiration of a second defendant’s 

thirty-day period, i.e., less than thirty days after the second defendant had been served 

with the complaint.  After the first defendant filed its notice of removal, the second 
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defendant filed an answer but did not file notice of its consent to removal within thirty 

days.  The court therefore ruled that the second defendant had not timely consented to 

removal and remanded the case.  In the present case, in contrast, Cesspooch and 

Jackie LaRose had been served more than thirty days before the Tribe filed its Notice of 

Removal, and their thirty-day period for removing the case had thus expired.  The 

question is therefore how the consent of Cesspooch and Jackie LaRose can be 

conveyed to the Court after their thirty days have expired.   

The Tribe conveyed Cesspooch’s and Jackie LaRose’s consent in paragraph 8 of 

its Notice of Removal by stating that the Tribe’s counsel had conferred with counsel for 

those defendants and that those defendants had consented to removal.  Cesspooch 

and LaRose subsequently confirmed their consent in a writing filed with the Court.  

Numerous courts, including the court in the lone case cited by Plaintiffs in this regard, 

Moore v. Svehlak, No. ELH-12-2727, 2013 U.S. Dist. LEXIS 97329, at **41-42 (D. Md. 

July 11,2013) (unpublished), have held that “a notice of removal signed and filed by an 

attorney for one defendant representing unambiguously that the other defendants 

consent to the removal satisfied the requirement of unanimous consent for purposes of 

removal”.  (Quoting Mayo v. Board of Educ. of Prince George’s County, 713 F.3d 735, 

742 (4th Cir. 2013)).  In Mayo, a case decided just this year, the Fourth Circuit 

concluded that the majority of federal circuit courts that had considered the question, as 

well as policy considerations, favored this approach. Mayo, 713 F.3d at 741-42.  See 

also, e.g., Proctor v. Vishay Intertechnology Inc., 584 F.3d 1208, 1225 (9th Cir. 2009) 

(“[o]ne defendant’s timely removal notice containing an averment of the other 
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defendants’ consent and signed by an attorney of record is sufficient”); Harper v. 

AutoAlliance Int’l, Inc., 392 F.3d 195, 201-02 (6th Cir. 2004) (notice of removal filed by 

three defendants which stated that the fourth defendant concurred in the removal 

satisfied the rule of unanimity).  

If Plaintiffs’ position is that Cesspooch and Jackie LaRose were required, through 

counsel, to sign the notice of removal or to file a signed consent to removal 

simultaneously with the Tribe’s notice of removal, this formalistic position has been 

rejected by the majority of courts that have considered the issue, including the court in 

the Moore case on which Plaintiffs rely. 

Finally, in paragraph 8 of its Notice of Removal the Tribe stated that, upon 

information and belief, the other defendants would consent to removal, and all 

defendants who have appeared have timely consented. 

III. The Amended Complaint Raises Federal Questions 

A case may be removed from state court to federal court if “the district courts of 

the United States have original jurisdiction”.  28 U.S.C. § 1441(a). Plaintiffs contend that 

this Court lacks subject matter jurisdiction because, they claim, the only federal issue 

raised is a potential federal defense.  Plaintiffs’ Amended Complaint and their own 

memorandum belie that claim.  Plaintiffs state that they seek numerous declarations 

that “’the assertion of Tribal jurisdiction as a defense to Plaintiffs’ claims is unavailing, 

as the Tribe lacks jurisdiction’ with respect to certain land categories”. (Mot. and Mem. 

in Supp. of Mot. to Remand Case to State Court at 16).  In less contorted language, the 

Plaintiffs are seeking declarations concerning the Tribe’s jurisdiction regarding certain 
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land categories. No court, state or federal, could issue the declarations that Plaintiffs 

request without thereby issuing declarations concerning the Tribe’s jurisdiction.  The 

Amended Complaint therefore raises federal questions. 

  As an example, Plaintiffs seek a declaration that “… the Ute Tribe lacks 

jurisdiction to regulate and/or penalize … activities of non-Indians … that occur on lands 

that passed from trust to fee status pursuant to non-Indian settlement under the 1902-

1905 allotment legislation which is not Indian Country or reservation as defined in 18 

USC § 1151.”  (Amended Complaint ¶ 105).  Plaintiffs thus request a declaration 

concerning the Tribe’s jurisdiction and the status of tribal lands as defined in 18 U.S.C. 

§ 1151.  By its own terms, therefore, the claim arises under the laws of the United 

States and creates federal question jurisdiction in this Court pursuant to 28 U.S.C. § 

1331.   

As another example, Plaintiffs seek a declaration that “… the Ute Tribe lacks 

jurisdiction to regulate and/or penalize … activities of non-Indians … that occur on lands 

allotted to individual Indians that have passed into fee status to non-Indians after 1905 

within the boundaries of the Uintah Valley Reservation as defined by Ute Indian Tribe v. 

State of Utah, 114 F.3d 1513 (10th Cir.).”  (Amended Complaint ¶ 106).  The case 

concerning which Plaintiffs seek the declaration involved federal questions in that it 

addressed the status of the Uintah Valley Reservation.  See Ute Indian Tribe of the 

Uintah and Ouray Reservation v. State of Utah, 114 F.3d 1513, 1515 (10th Cir. 1997), 

cert. denied, 522 U.S. 1107 (1998).   Plaintiffs’ claim therefore raises questions of 

federal law concerning the Tribe’s jurisdiction and the status of tribal lands. 
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Plaintiffs attempt to evade federal jurisdiction by characterizing their claims as 

requests for declarations regarding “anticipated federal defenses”, when the claims 

actually seek affirmative relief in the form of declarations on federal law questions.  In 

that respect, Plaintiffs’ position is importantly different from that of the plaintiff in New 

York v. Shinnecock Indian Nation, 686 F.3d 133 (2d Cir. 2012), the sole case upon 

which Plaintiffs rely.  In Shinnecock, the plaintiff merely alleged, within some of the 

averments of its complaint, that federal law could not provide the defendant tribe with a 

defense against alleged violations of state and local law.  In contrast, the Plaintiffs in the 

present case have alleged a separate cause of action in which they seek affirmative 

relief in the form of declarations regarding the Tribe’s jurisdiction over lands within the 

Uintah Valley Reservation boundaries and declarations that certain lands are not within 

Indian Country or the Tribe’s reservation as defined in 18 U.S.C. § 1151.  The Plaintiffs 

should not be permitted to evade removal by characterizing their claims for relief as 

“anticipated defenses”.  Plaintiffs’ motivation is transparent.  In their Original Complaint, 

Plaintiffs straightforwardly requested declarations concerning the Tribe’s jurisdiction with 

regard to certain lands.  In their Amended Complaint, they portray the same requests for 

affirmative declaratory relief as requests for declarations regarding anticipated 

defenses.  Such sleight of hand should not be rewarded, and Plaintiffs’ motion to 

remand should be denied. 

CONCLUSION 

Removal of this case was proper and Plaintiffs’ motion to remand should be 

denied.  
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 Dated this 4th day of November, 2013. 

 

/s/ J. Preston Stieff   

J. Preston Stieff 
 
Attorney for Defendants Ute Indian Tribe of the 
Uintah and Ouray Reservation; L.C. Welding & 
Construction, Inc.; Huffman Enterprises, Inc.; 
and LaRose Construction Company, Inc. 
 

 
 

CERTIFICATE OF SERVICE 

I hereby certify that on the 4th day of November, 2013, I electronically filed the 
foregoing  MEMORANDUM OF UTE INDIAN TRIBE, L.C. WELDING & 
CONSTRUCTION, INC., HUFFMAN ENTERPRISES, INC., AND LAROSE 
CONSTRUCTION COMPANY, INC. IN OPPOSITION TO MOTION TO REMAND with 
the U.S. District Court for the District of Utah.  Notice will automatically be electronically 
mailed to the following individual(s) who are registered with the U.S. District Court 
CM/ECF System: 

 
John D. Hancock 

JOHN D. HANCOCK LAW GROUP, PLLC 

72 North 300 East, Suite A (123-13) 

Roosevelt, UT 84066 

 

Clark B Allred 

Bradley D. Brotherson 

Tyler C. Allred 

72 North 300 East  

Roosevelt, UT 84066 

 

Calvin M. Hatch 

Patrick S. Boice 

HATCH & BOICE 

1457 East 3300 South 

Salt Lake City, UT 84106 
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Christopher R. Hogle 

Ryan R. Jibson 

HOLLAND & HART LLP 

222 So. Main Street, Suite 2200 

Salt Lake City, UT 84101 

 
 

 
 
/s/ J. Preston Stieff  
J. Preston Stieff 
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