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     Harrison Tsosie, Attorney General 

Paul Spruhan, Assistant Attorney General, 

NM Bar # 12513 

Navajo Nation Department of Justice 

Post Office Box 2010 

Window Rock, Arizona   86515-2010 

Telephone:  (928) 871-6229 

 

Attorneys for Navajo Nation 

 

UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA 

Mel R. Begay; Russell Begaye; Charles 

 Damon; and Kenneth Maryboy, in their 

 Capacities as Representative Shareholders, 

Plaintiffs, 

v. 

Mae-Gilene Begay; Diandra Benally; 

Lennard Eltsosie; Jennifer Hatathlie, and 

Nelson Toldeo,  

Defendants. 

NO. 3:14-CV-08108-DGC 

NAVAJO NATION’S 

MOTION TO DISMISS  

 

COMES NOW, the Navajo Nation, a sovereign Indian nation, through 

undersigned counsel, and requests this Court to dismiss the above action pursuant to Rule 

12(B)(7) of the Federal Rules of Civil Procedure (FED. R. CIV. P.) for failure to join a 

required party under Rule 19. The Nation is a required party under Fed. R. Civ. P. due to 

the Nation’s interest in the subject matter of this lawsuit. Any disposition of this case in 

the Nation’s absence would impede the Nation’s ability to protect said interest. Therefore 
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 since the Nation is a necessary and indispensable party to the action, and since it cannot 

be joined due to its sovereign immunity, the Court should dismiss the above matter.  

MEMORANDUM OF LAW 

I. THE NATION IS A REQUIRED PARTY UNDER FED. R. CIV. P.  19(A). 

 A person must be joined as a party if that person claims an interest relating to the 

subject of the action and is so situated that disposing of the action in the person’s absence 

may impair or impede the person’s ability to protect the interest. Fed. R. Civ. P.  

19(a)(1)(B)(i). A party’s claimed interest must be a significant legally protectable 

interest. Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 1990).  

The Navajo Nation is the owner of the Navajo Nation Oil & Gas Company 

(Company). see Charter, Plaintiff’s Exhibit 1, Articles IV(A), V(B). It is also the 

sovereign Indian nation which formed the Company and approves changes to its 

structure through the actions of its Council, see Complaint, ¶¶ 10, 72-73.  The Nation 

clearly has an interest related to the property at issue in the case, the $600,000,000 to 

$800,000,000 in assets of the Navajo People the Nation placed under the Company’s 

fiduciary care, see Complaint, ¶ 13.   Further, the Nation has an interest as a sovereign 

government in the underlying claims Plaintiffs raise in the Complaint. Purporting to act 

on behalf of the Nation, Plaintiffs attack the legitimacy of the Nation’s highest court, 

the Navajo Nation Supreme Court, and request this Court essentially to act as an 

appellate body and overturn its binding decision, see Complaint, ¶¶ 89-90.  Federal 

adjudication of the legitimacy of the Nation’s courts and their decisions certainly 
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 impairs or impedes the Nation’s ability to protect its substantial interest in its 

sovereignty.   

Any ruling on the merits will directly impair the Nation’s ability to protect its 

interest by making determinations which affect the corporate structure of the Company 

and the Nation’s sovereignty. Petitioner’s claims then conflict with the interest of the 

Nation the sole owner of the Company and as a sovereign Indian nation. As such, the 

Nation is a required party which must be joined.   

II. THE NATION CANNOT BE JOINED DUE TO ITS SOVEREIGN 

IMMUNITY. 

 Indian tribes possess “the common-law immunity from suit traditionally enjoyed 

by sovereign powers.” Klamath Tribe Claims Comm. v. United States, 106 Fed. Cl. 87, 

94 (Fed. Cl. 2012) aff'd sub nom. Klamath Claims Comm. v. United States, 541 F. App'x 

974 (Fed. Cir. 2013); see also Michigan v. Bay Mills Indian Community, 134 S.Ct. 2024, 

2030 (2014). Like all sovereigns, they are free to assert or to waive their immunity. Okla. 

Tax Comm'n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 509 (1991). The 

Nation has not waived its sovereign immunity in this matter. Without such a waiver the 

Nation cannot be joined as a party. See Clinton v. Babbitt, 180 F.3d 1081, 1090 (9th 

Cir.1999)(“because the Hopi Tribe enjoys sovereign immunity... it cannot be joined as a 

party without its consent”) 

III. SINCE THE NATION CANNOT BE JOINED AS A PARTY THE CASE 

SHOULD BE DISMISSED. 
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 If a person who is required to be joined cannot be joined “the court must 

determine whether, in equity and good conscience, the action should proceed among the 

existing parties or should be dismissed.” Fed. R. Civ. P. 19(b).  Specifically, the factors 

for a court to consider include: 

(1) the extent to which a judgment rendered in the person's absence might 

prejudice that person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures; 

(3) whether a judgment rendered in the person's absence would be adequate; and 

(4) whether the plaintiff would have an adequate remedy if the action were 

dismissed for nonjoinder. 

Fed. R. Civ. P.  19(b). However, in the case of sovereign Indian nations, there are 

countervailing considerations. See Klamath, 106 Fed. Cl. at 94 (Fed. Cl. 2012). There is a 

“strong policy that has favored dismissal when a court cannot join a tribe because of 

immunity.” Id. (quoting  Davis v. United States, 192 F.3d 951, 960 (10th Cir.1999), cert. 

denied, 542 U.S. 937 (2004)); see also American Greyhound Racing, Inc. v. Hull, 305 

F.3d 1015, 1025 (9th Cir.2002) (“we have regularly held that the tribal interest in 

immunity overcomes the lack of an alternative remedy or forum for the plaintiffs”).  

When a necessary party is immune from suit, there is very little room for 

balancing of other factors set out in Rule 19(b), because immunity may be viewed as one 

of those interests compelling by themselves. Klamath, 106 Fed. Cl. at 95-96; see also 
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 Enterprise Mgmt. Consultants, Inc. v. United States ex rel. Hodel, 883 F.2d 890, 894 

(10th Cir.1989). Where a sovereign party should be joined in an action, but cannot be 

owing to sovereign immunity, the entire case must be dismissed if there is the potential 

for the interests of the sovereign to be injured. See Republic of Philippines v. Pimentel, 

553 U.S. 851, 867 (2008). 

The Nation has asserted a non-frivolous interest in the subject matter of this case. 

This interest would be impaired by a ruling from this Court. Petitioners seek for this 

Court to re-litigate issues raised in previous Navajo Court cases. The Nation’s Supreme 

Court has already ruled on the exact issue Plaintiffs raise here- whether they properly 

removed Defendants as members of the Board of Directors. If Plaintiffs are allowed to re-

litigate that issue, the Court will be ruling on the legitimacy of the management of 

decisions of a company, which the Nation is the sole owner of, in the absence of and over 

the objection of the Nation. see Id. at 868. It would also be adjudicating the legitimacy of 

the Nation’s courts, and their decisions, certainly impairing or impeding the Nation’s 

ability to protect its substantial interest in its sovereignty.  Such a judgment would injure 

the interests of the Nation, thereby requiring dismissal of this action. Id. at 867 

(“dismissal of the action must be ordered where there is a potential for injury to the 

interests of the absent sovereign”). 

CONCLUSION 

For the above reasons, the Nation requests that this Court grant its Motion to 

Dismiss. 
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 DATED, this 2nd day of July, 2014. 

       Respectfully submitted, 

     By: /s/ Paul Spruhan 

      Harrison Tsosie, Attorney General 

Paul Spruhan, Assistant Attorney General 

      Navajo Nation Department of Justice 

      Post Office Box 2010 

      Window Rock, Arizona 86515-2010 
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 CERTIFICATE OF SERVICE 

 I hereby certify that on July 2, 2014 the original of this Navajo Nation’s Motion 

to Dismiss was filed electronically, and a true and correct copy of the foregoing was 

served on the following counsel to this proceeding by U.S. Mail: 

 

  Jeffrey D. Gross 

  Kiersten A. Murphy 

  Christopher W. Thompson 

  Laura E. Antonuccio 

  GALLACHER & KENNEDY, P.A. 

  2575 East Camelback Road 

  Phoenix, Arizona 85016-9225 

 

  William Gregory Kelly 

  FRYE LAW FIRM, P.C. 

  10400 Academy Rd., NE, Suite 310 

  Albuquerque, New Mexico 87111 

 

 

 
  _     /s/ Paul Spruhan 
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