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DEFENDANT'S REPLY TO PLAINTIFF'S RESPONSE TO  

DELBERT SERVICES CORPORATION'S MOTION TO DISMISS AND  
TO COMPEL ARBITRATION 

 
NOW COMES Defendant, Delbert Services Corporation ("Defendant"), and 

replies to Plaintiff's Response to Delbert Services Corporation's Motion to Dismiss 

and Compel Arbitration as follows: 
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A. THE ARBITRATION PROVISION IN THE LOAN AGREEMENT IS 
NOT A SHAM  

 
  Plaintiff calls the arbitration provision in the loan agreement "a mess", and 

relies heavily on the case of Inetianbor v Cashcall, Inc., 962 F. Supp. 2d 1303 

(S.D. Fla. 2013).1  However, as Plaintiff acknowledges, there is a critical 

distinction between the loan agreement in Inetianbor and the loan agreement in 

this case. 

In this case, the loan agreement contains a Choice of Arbitrator provision 

allowing Plaintiff to select as an arbitrator the American Arbitration Association, 

JAMS, or any other arbitration organization agreed upon by Plaintiff and the other 

parties to the dispute:   

. . . Regardless of who demands arbitration, you shall have the 
right to select any of the following arbitration organizations to 
administer the arbitration:  the American Arbitration Association 
(1-800-778-7879) http://www.adr.org; JAMS (1-800-352-5267) 
http://www.jamsadr.com; or an arbitration organization agreed 
upon by you and the other parties to the Dispute. 

 
 The loan agreement in Inetianbor did not include the above provision, and 

the only arbitrator allowed was the Cheyenne River Sioux Tribe ("CRST"). As a 

result, when the court in Inetianbor concluded that the CRST was not available to 

arbitrate claims, it found the arbitration agreement to be void.   

                                                 
1 Inetianbor is currently on appeal.  
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 However, in this case, the arbitration agreed to by Plaintiff may be 

conducted by the American Arbitration Association, JAMS, or any other third 

party mutually agreeable to the parties. 

 Plaintiff claims the Choice of Arbitrator provision is "hollow" and alleges 

that if the American Arbitration Association, JAMS or any other arbitration 

organization administers the arbitration, that the CRST would be required to 

"conduct" the arbitration.  This claim is false.  If the arbitrator chosen is the 

American Arbitration Association or JAMS, the CRST would not conduct the 

arbitration. 

 The Agreement to Arbitrate provision in the loan agreement states, "You 

agree that any Dispute, except as provided below, will be resolved by Arbitration, 

which shall be conducted by the Cheyenne River Sioux Tribal Nation . . ."  

(emphasis added), Loan Agreement, p. 4.   

 The Choice of Arbitrator provision which permits Plaintiff to select the 

American Arbitration Association or JAMS follows the Agreement to Arbitrate 

provision (Loan Agreement, p. 4.).  The language "except as provided below" 

modifies the requirement that the CRST conduct the arbitration.  The CRST would 

not be involved in an arbitration conducted by the American Arbitration 

Association or JAMS.   
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 Plaintiff alleges without any factual support that the loan agreement was the 

product of fraud, and even seems to suggest that the entire loan agreement should 

be rescinded.  The fact is, Plaintiff received loan proceeds of $5,000.00, as 

bargained for, and has defaulted on his repayment obligations.  Plaintiff received 

the benefit of the bargain under the loan agreement, and now apparently would like 

to walk away from his contract without repaying the loan, and further, obtaining 

damages from Defendant. 

 The arbitration provisions in the loan agreement were prominent.  Plaintiff 

knew exactly what he was getting into when he executed the loan agreement.  

Plaintiff could have opted out of arbitration, but did not.  The arbitration provisions 

in the loan agreement are not onerous:  arbitration may be conducted by the 

American Arbitration Association, JAMS, or any other mutually agreeable 

arbitration organization.  The arbitration may be conducted either on tribal land or 

within thirty miles of Plaintiff's residence, at Plaintiff's choice.  (Loan Agreement, 

p. 4).  These arbitration provisions are fair and reasonable, and should be enforced 

by this Court. 

B. THE DOCTRINE OF TRIBAL EXHAUSTION REQUIRES 
DISMISSAL OF PLAINTIFF'S CASE. 

 
 Plaintiff argues that Defendant's motion to dismiss under the doctrine of 

forum non conveniens must be denied because the CRST does not have subject 

matter jurisdiction over the dispute between Plaintiff and Defendant.  However, the 
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case cited by Plaintiff and attached to his brief as Exhibit A, Heldt v. Payday 

Financial, LLC,  ___ F. Supp. 2d ___, 2014 WL 1330924 (D.S.D. March 31, 

2014), held that the case should be stayed and held in abeyance with a directive 

that the defendants file a tribal court action to present for tribal court exhaustion 

the question of whether tribal court jurisdiction existed.  Heldt, supra, at 14-15.  

Though skeptical about tribal court jurisdiction, the Court in Heldt stated that it 

"must be mindful of the doctrine of tribal court exhaustion", and that "tribal courts 

rarely lose the first opportunity to determine jurisdiction . . ."  Id.   

 The determination of whether jurisdiction exists must first be determined by 

the tribal court.  Should this Court reject Defendant's motion to dismiss this case 

based on the forum selection provision in the loan agreement and the doctrine of 

forum non conveniens, in the alternative, based on the doctrine of tribal 

exhaustion, this case should be dismissed or stayed pending exhaustion and a 

determination of the jurisdictional issue by the tribal court. 
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CONCLUSION 

 Defendant requests that this Court grant its Motion to dismiss this case based 

on the doctrine of forum non conveniens, or in the alternative require tribal 

exhaustion, or in the alternative, dismiss the case and enforce the arbitration 

provision in the Loan Agreement. 

     Respectfully submitted, 

      VARNUM LLP 
      Attorneys for Defendant 
 
 
Dated:  June 13, 2014    By__/s/ Randall J. Groendyk___________ 
       Randall J. Groendyk (P37196) 
      BUSINESS ADDRESS & TELEPHONE: 
       Bridgewater Place 
       P.O. Box 352 
       Grand Rapids, MI 49501-0352 
       (616) 336-6000 
       rjgroendyk@varnumlaw.com 
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that on June 13, 2014, a true and correct copy of the 

following document: 
 
Defendant's Reply to Plaintiff's Response to Delbert Services 

Corporation's Motion to Dismiss and to Compel Arbitration  
 
was electronically filed with the Clerk of the Court filing with the Court's ECF 
electronic filing system which will send a copy electronically to the following: 
 

Gary Nitzkin 
Nitzkin and Associates 
22142 W. Nine Mile Road 
Southfield, Michigan 48033 
gary@micreditlawyer.com 

 
      

          /s/ Randall J. Groendyk  
 Randall J. Groendyk (P37196) 
 
8497898_1.DOCX 
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