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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

RYAN URESK HARVEY, ROCKS OFF INC.
AND WILD CAT RENTAL, INC., 

                            Plaintiffs,

vs.

UTE INDIAN TRIBE OF THE UINTAH AND
OURAY RESERVATION, et al.,

                            Defendants.

MOTION AND MEMORANDUM IN
SUPPORT OF MOTION TO
REMAND CASE TO STATE COURT  
                        

Case No.:  2:13-cv-00862-PMW
Judge:  Honorable Paul M. Warner

COME NOW Plaintiffs, Ryan Harvey, Rocks Off, Inc., and Wild Cat Rentals, Inc.

(collectively “Plaintiffs”), and submit this Motion and Memorandum in Support of Motion to

Remand Case to State Court. 
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RELIEF SOUGHT AND GROUNDS FOR THE MOTION

This motion is filed, pursuant to 28 U.S.C. § 1447, in response to the filing, on September

20, 2013, of the Notice of Removal of Action for State Court to Federal Court, by the Ute Indian

Tribe of the Uintah and Ouray Reservation. The remedy requested is the remand of this matter to

the Eighth District Court of Duchesne County, Roosevelt Department, State of Utah, as well as

Plaintiffs’ attorney fees, associated with this motion, in accordance with 28. U.S.C. § 1447(c).

The grounds for the motion are threefold. First, four defendants, including the Ute Indian Tribe

of the Uintah and Ouray Reservation, Dino Cesspooch, Jackie LaRose and Sheila Wopsock, took

actions in state court manifesting an intent to litigate the matter in state court, and, thereby

waived their right to remove this action. As they cannot remove or consent to removal, the

unanimity requirement of 28 U.S.C. § 1446 cannot be met, and the matter should be remanded.

Second, even if it were determined that these defendants had not waived their right to remove,

the notice of removal filed in this matter was not timely and was not joined in a timely matter.

Further, there is no joinder to removal which enjoys the joinder of all the previously served

parties or has the consent of the same. Thus, consent is not unanimous, and the matter should be

remanded. Finally, this Court lacks subject matter jurisdiction in this controversy, as Plaintiffs’

claims are all predicated upon state law, and alleged federal issues are raised only in anticipation

of federal defenses. Hence, the matter should be remanded.

BACKGROUND INFORMATION

1. The Verified Complaint for Declaratory and Injunctive Relief (Original

Complaint) was filed by Plaintiffs in this matter on April 4, 2013. See docket for case number
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130000009, Eighth District Court, Roosevelt, Duchesne County, Utah, attached hereto as Exhibit

1. 

2. The Original Complaint identified four defendants (hereinafter referred to as the

Initial Defendants), the Ute Indian Tribe of the Uintah and Ouray Reservation (Ute Tribe or the

Tribe), Dino Cesspooch, individually and as a Ute Tribal Employment Rights Office (UTERO)

Commissioner, Jackie LaRose, individually and as a UTERO Commissioner and Sheila

Wopsock, individually and as the UTERO Director. The complaint asked for a declaration with

respect to the exercise of the Tribe’s and UTERO’s exercise of authority over non-Indians in

certain categories of land. The complaint then alleged two state law causes of action (tortious

interference with economic relations and extortion) against the UTERO Commissioners for their

ultra vires actions which damaged Plaintiffs.

3. On April 17, 2013, copies of the summons and complaint were left at the UTERO

office for all of the Initial Defendants.  

4. On May 1, 2013, J. Preston Stieff filed an Entry of Special Appearance and a

motion and memorandum to dismiss the complaint.

5. In the memorandum, the defendants asserted four basic arguments to support

dismissal, including that “the court lack[ed] jurisdiction due to insufficient process and

insufficient service of process,” “the court lack[ed] subject matter jurisdiction in the absence of a

valid waiver of sovereign immunity,” “the . . . court lack[ed] jurisdiction over necessary and

indispensable parties,” and “the . . . court lack[ed] jurisdiction because plaintiffs failed to exhaust

administrative remedies.” 

3

Case 2:13-cv-00862-DB   Document 15   Filed 10/18/13   Page 3 of 17



6. On May 8, 2013, Jackie LaRose was personally served with the summons and

complaint, and on May 10, 2013, Dino Cesspooch was likewise personally served. See proof of

service for Jackie LaRose and Dino Cesspooch, attached collectively hereto as Exhibit 2.

7. Plaintiffs’ Opposition to Defendants’ Motion to Dismiss, with supporting

exhibits, was filed on May 15, 2013. 

8. On May 29, 2013, Defendants filed their reply memorandum supporting their

motion to dismiss.

9. The Request to Submit for Decision was filed by Plaintiffs on June 5, 2013.

10. On June 6, 2013, Defendants filed two motions requesting pro hac vice admission

for two attorneys for the Ute Tribe. Those motions were granted by respective orders on June 11,

2013.

11. The state court noticed the hearing on Defendants’ motion to dismiss on June 27,

2013, informing the parties that the hearing was set for July 22, 2013.

12. On July 8, 2013, Patrick Boice filed his Notice of Substitution of Counsel,

replacing former counsel, Preston Stieff, for Defendants Cesspooch, LaRose and Wopsock.

13. Plaintiffs filed their motion requesting leave to amend the complaint on July 17,

2013.          

14. The amended complaint seeks a declaration that “the assertion of Tribal

jurisdiction as a defense to Plaintiffs’ claims is unavailing, as the Ute Tribe lacks jurisdiction”

over certain land categories set forth in the amended complaint, and then asserts several state law 

claims, including tortious interference with economic relations, extortion, unlawful restraint of
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trade, blacklisting and civil conspiracy against Defendants Cesspooch, LaRose and Wopsock, as

well as other defendants, who were added in the amended complaint, including Newfield

Exploration Company, Newfield Rocky Mountains, Inc., Newfield RMI, LLC, L.C. Welding &

Construction, Inc., Scamp Excavation, Inc., Huffman Enterprises, Inc., LaRose Construction

Company, Inc. and D. Ray C. Enterprises, L.L.C. 

15. Not all defendants are implicated in each cause of action and no causes of action

are asserted against the Tribe nor are any damages sought from the Tribe. The sole relief sought

respecting the Tribe is defensive declaratory relief that assertion of Tribal jurisdiction in certain

land categories does not defeat Plaintiffs’ state law claims against the other parties. 

16. The Tribe’s out-of-state attorneys filed a Notice of Withdrawal of Counsel on July

18, 2013. 

17. On July 22, 2013, the state court held the hearing on the Initial Defendants’

motion to dismiss. The Tribe was represented by Mr. Stieff and Defendants Wopsock, LaRose

and Cesspooch were represented by Mr. Boice. The parties argued every element of the motion,

including issues as to service, sovereign immunity, indispensable parties and exhaustion of

administrative remedies. In terms of service, the Tribe argued, among other things, that service

would need to be completed by the Tribal Court. The state court rejected that argument, and

permitted service by mail of the Tribe and Defendant Wopsock. Defendants Cesspooch and

LaRose had already been personally served in May 2013, as hereinbefore noted. 

18. The court also afforded all parties the opportunity to brief the issue of whether the

Initial Defendants had made a general appearance rather than a special appearance by including
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items other than service issues in their motion to dismiss. All the parties briefed the issue, and it

was pending before the court at the time of the removal. The court then took the remaining issues

under advisement. See Exhibit 1 and August 12, 2013 Order (July 22, 2013 Hearing), attached

hereto as Exhibit 3. 

19. The Initial Defendants did not oppose the motion to amend the complaint, and, on

August 16, 2013, the state court entered its order permitting the amending of the complaint.

20. The amended complaint was served on the defendants, and returns were filed with

the state court, as follows: Ute Tribe (served September 3, 2013, return filed September 16,

2013); Dino Cesspooch (counsel accepted service August 3, 2013 and counsel was served again

September 3, 2013, return filed September 16, 2013); Jackie LaRose (same as Dino Cesspooch);

Sheila Wopsock (same as Dino Cesspooch); Newfield Defendants (including all Newfield

entities named in the matter) (served September 3, 2013, return filed September 17, 2013); L.C.

Welding & Construction, Inc. (served August 29, 2013, return filed September 3, 2013); Scamp

Excavation, Inc. (served September 26, return filed October 3, 2013); Huffman Enterprises, Inc.

(served August 29, 2013, return filed September 3, 2013); LaRose Construction Co., Inc. (served

August 29, 2013, return filed September 3, 2013); and D. Ray Enterprises, LLC (served

September 19, 2013, return filed September 19, 2013).  

21. The Ute Tribe was the only party to file a notice of removal. It did so on

September 20, 2013. In the notice, at paragraph 8, the Tribe indicates as follows: “[C]ounsel for

the Tribe has conferred with counsel for Defendants Dino Cesspooch, Jackie LaRose, and Sheila

Wopsock and those Defendants have consented to removal. The remaining Defendants have only
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recently been served and no attorney has yet entered an appearance on their behalf. Upon

information and belief, those Defendants will consent to removal.” 

22. Dino Cesspooch filed a Consent and Joinder to Removal on October 4, 2013.

Jackie LaRose filed a Consent and Joinder to Removal on October 4, 2013. Sheila Wopsock filed

a Consent and Joinder to Removal on October 4, 2013. The Newfield Defendants filed a Consent

and Joinder to Removal on October 3, 2013. L.C. Welding & Construction, Inc. filed a Consent

to Removal on October 4, 2013.  Huffman Enterprises, Inc. filed a Consent to Removal on

October 4, 2013.  LaRose Construction Co., Inc. filed a Consent to Removal on October 4, 2013. 

D. Ray Enterprises, LLC filed a Consent and Joinder to Removal on October 4, 2013. 

23. As the basis for removal, the Tribe states, at paragraph 5 of the notice (emphasis

added), “Plaintiffs’  Amended Complaint, like Plaintiffs’ original Complaint, asserts claims

against the Tribe for declaratory relief regarding the Tribe’s jurisdiction under the Constitution,

laws, and treaties of the United States, and also makes claims for alleged violations of state law.”

ARGUMENT

“Federal courts are of limited jurisdiction. There is a presumption that a case lies outside

this limited jurisdiction. . . . Any doubt as to the propriety of removal is to be resolved in favor of

remand. . . . Defendant, as the party asserting jurisdiction, has the burden of . . . establishing a

right to removal.” Chavez v. Kincaid, 15 F. Supp.2d 1118, 1119 (D.N.M. 1998) (cited authorities

omitted). For the reasons set forth below, in the instant case, this burden cannot be met.

I. The  Initial Defendants, through their participation in state court
proceedings, waived their right to remove this action to this Court. As
they cannot, consequently, consent to removal, there cannot be
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unanimity with respect to removal, and this matter should be
remanded to the state court.

“[B]y proceeding in state court after . . . [being] aware of the possible federal question

issues, [d]efendants waive[] their right to remove.” Chavez, 15 F. Supp.2d at 1125. “Waiver

occurs when a defendant ‘manifests an intent to litigate in the state court.’” Id. (quoting Heafitz v.

Interfirst Bank of Dallas, 711 F. Supp. 92, 97 (S.D.N.Y. 1989)). Several courts, for instance,

have opined that the pursuing of a motion to dismiss in state court, prior to filing for removal,

can amount to waiver of the right to removal. See Chavez, 15 F. Supp.2d at 1125 (“Defendants’

serving Plaintiff with discovery requests on January 28, 1997, filing a motion to dismiss on

September 4, 1997, and scheduling a state court hearing on the motion manifests an intent to

proceed in state court.”); Hill v. Citicorp, 804 F. Supp. 514, 517 (S.D.N.Y. 1992)  (“[T]he fact

that defendants initiated a motion to dismiss for forum non conveniens, which addresses the

merits of the case and in this instance was dispositive, means they have waived their right to

remove . . . .”); Groesbeck Inv., Inc. v. Smith, 224 F. Supp.2d 1144, n.6 (E.D. Mich. 2002)

(“Arguably, the Government’s filing of it motion to dismiss in state court constituted an

affirmative use of the state court process which constitutes a waiver of its right to remove.”);

Johnson v. Heublein Inc., 227 F.3d 236, 244 (5th Cir. 2000) (“The Co-defendants waived their

right to remove the case under the original complaint by . . . filing both motions to dismiss and a

motion for summary judgment in the state court proceeding . . . . .”); Heafitz, 711 F. Supp. at 97

(quoted authorities omitted) (“Defendant argues that ‘the FDIC filed its reply brief . . . because it

was required to do so, not because it intended to waive its right to remove the case to federal
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court.’ In support of this argument, defendant cites two cases. Neither case supports the FDIC’s

position.”); Fate v. Buckeye State Mutual Insurance Co., 174 F. Supp.2d 876, 881-2  (N.D. Ind.

2001) (“Buckeye has certainly taken affirmative action in state court by moving to dismiss the

case and attempting to bifurcate the issues.”).

Notably, in the instant matter, the Initial Defendants did more than file an answer or a

motion to dismiss in order to avoid default in state court, and then remove shortly thereafter.

Rather, they filed their motion to dismiss the complaint on May 1, 2013, followed by a reply

memorandum supporting the motion to dismiss on May 29, 2013. They then filed motions, on

June 6, 2013, to admit two out-of-state attorneys pro hac vice in the state case. Orders were

granted on those motions on June 11, 2013. On June 27, 2013, the state court set their motion to

dismiss for a hearing on July 22, 2013. Counsel for Initial Defendants appeared at the hearing

and argued the motion. The court issued an unfavorable ruling to the defendants with respect to

service of process on the defendants, as they had argued, among other things, that the Tribal

Court had to complete service. The court, however, authorized service of the Tribe and

Defendant Wopsock by mail. (Defendants Cesspooch and LaRose had already been personally

served in May 2013.) The court then afforded the parties the opportunity to brief the issue of a

general appearance by Initial Defendants, which the parties later did, and the court took the

remainder of the motion under advisement. Not until September 20, 2013, more than four months

after having filed their motion to dismiss and after participating in the adjudication of the motion

up to the point of submitting it to the court’s decision and receiving an unfavorable ruling with

respect to a portion of their motion, did they seek to remove the case. Moreover, the motion to
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dismiss addressed the case on issues that were on the merits and/or could be dispositive. Initial

Defendants’ motion did not simply maintain the status quo, but included claims concerning

sovereign immunity, indispensable parties and failure to exhaust administrative remedies.   

The court in Jacko v. Thorn Americas, Inc., a case involving a summary judgment

motion, averred that a defendant’s “participation in the . . . hearing [on the motion] constituted an

affirmative invocation of the state court’s jurisdiction; clearly, it intended to have the state court

resolve the case.” 121 F. Supp.2d 574, 577. Similarly, in Chavez, the court found waiver of the

removal right where a defendant scheduled a hearing on motion to dismiss, 15 F.Supp.2d at

1125, and, in Heafitz, the court found waiver of the removal right where a reply brief supporting

dismissal was filed though the court had not yet ruled on the motion when the defendant

removed. 711 F. Supp at 96. Further, in Wolfe v. Wal-Mart Corp., No. 1:01CV24, 2001 U.S.

Dist. LEXIS 11125, at *9 (N.D. W. Va. Mar. 19, 2001) (unpublished), the court observed that the

argument that filing a reply brief to a motion to dismiss was required and not intended as a

waiver of the right to remove had been rejected in Heafitz and the court discounted a similar

argument with respect to a summary judgment motion at issue in Wolfe.

 Likewise, by their activities in state court, the Initial Defendants waived their right to

remove. Moreover, the defendants cannot legitimately contend that they were somehow first put

on notice of the federal question they allege by the amended complaint, as the alleged federal

issues in the amended  complaint were also included in the original complaint. Indeed, in their

Notice of Removal of Action from State Court to Federal Court, at paragraph 5, the Ute Tribe

affirmatively states as much.  Hence, the Initial Defendants’ state court participation is not
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excused by the filing of the amended complaint, as an amended complaint can only operate to

permit removal “if the case stated by the initial pleading is not removable.” 28 U.S.C. §

1446(b)(3).  

Finally, as the Initial Defendants waived the right to removal, the matter is not removable.

While 28 U.S.C. § 1446 was revised to adopt the last-served rule, “[i]t simply does not address

the separate issue of waiver of removal, and courts have continued to apply that doctrine even

after the effective date of the changes to § 1446(b)(2).” Propane Resources Supply and

Marketing, L.L.C. v. G.J. Creel & Sons, Inc., No. 12-2758-JTM, 2013 U.S. Dist. LEXIS 50765,

at *2  (D. Kan. Apr. 9, 2013) (unpublished). And, “[w]hen a defendant waives its right to remove

by manifesting its intent to have its case adjudicated in state court, it also waives its right to

consent to a notice of removal brought by a co-defendant.” Onders v. Kentucky State Univ., No.

3:11-45-DCR, 2011 U.S. Dist. LEXIS 138106, at *10 (E.D. Ky. Dec. 1, 2011) (unpublished). As

explained in Onders, which applied the last-served rule, “the inability to remove due to a co-

defendant’s earlier voluntary waiver is the functional equivalent of that co-defendant simply

refusing to consent to removal, which is its prerogative,” and there should not be “a loophole that

would allow [a defendant] to ‘take back’ its original decision to proceed in state court.” Id.

Accordingly, the court concluded the defendant “waived the right to remove when it manifested

an intent to adjudicate  the matter in state court. As a result, its attempted consent to removal

[wa]s insufficient to meet the procedural requirements for removal. The notice of removal

violate[d] the ‘rule of unanimity’ and, therefore, [wa]s defective.” Id. The same rationale applies

in the instant matter, as Initial Defendants cannot file the removal nor consent to removal, and,
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thus, the unanimity requirement of 28 U.S.C. § 1446(b)(2) cannot be met, and the matter should

be remanded.   

II. The Tribe’s removal notice is defective because it was not timely and
not all required parties have timely joined in or consented to removal.

Even if Initial Defendants had not waived their right to remove, unanimity

nevertheless is not extant as not all parties have timely joined in the removal. In accordance with

28 U.S.C. § 1446(2)(A), “[w]hen a civil action is removed solely under section 1441(a), all

defendants who have been properly joined and served must join in or consent to the removal of

the action.” Meanwhile, 28 U.S.C. § 1446(2)(C) states that “[i]f defendants are served at

different times, and a later-served defendant files a notice of removal, any earlier-served

defendant may consent to the removal even though that earlier-served defendant did not

previously initiate or consent to removal,” and 28 U.S.C. § 1446(B) provides that “[e]ach

defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or

summons . . . to file the notice of removal.” 

As an initial note, the Ute Tribe received the original complaint much earlier than 30 days

prior to filing its removal notice. Indeed, as previously indicated, it filed a motion to dismiss the

complaint on May 1, 2013. In the motion to dismiss, the Tribe raised issues beyond purported

service defects, thus making a general appearance and waiving any requirement for formal

service of process. Barlow v. Cappo, 821 P.2d 465, 467 (Utah Ct. App. 1991). At the hearing on

the Tribe’s motion to dismiss, the state court asked the parties to brief the issue of the Tribe’s

having made a general appearance, and that issue was pending before the court at the time of
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removal. But, even if it were considered timely, as it was filed within 30 days of service of the

amended complaint, it is nevertheless defective.

The removal notice, at paragraph 8, indicates that three defendants, Dino Cesspooch,

Jackie LaRose and Sheila Wopsock had consented to removal. Pursuant to Henderson v. Holmes, 

this would not be sufficient, as “[e]ach party must independently and unambiguously file notice

of its consent . . . within the thirty-day period. It is simply not enough that the removing party in

its notice of removal represents that the other defendants consent . . . .,” 920 F. Supp. 1184,

1186-87 (D. Kan. 1996), and their actual consents were filed on October 4, 2013, while Mr.

Cesspooch was personally served with the original complaint on May 10, 2013, Mr. LaRose was

served with the original complaint on May 8, 2013 and counsel accepted service of the amended

complaint for all three defendants on August 3, 2013, and was again served with the amended

complaint on September 3, 2013. 

Due to service of the original complaint on Defendants Cesspooch and LaRose in May

2013, their 30-day time period to remove had already expired, and they should have joined the

notice of removal, and it expired again before October 4, 2013, due to service in August and

September of the amended complaint. But, even if it were sufficient to represent these parties

consented, the Ute Tribe, by its own admission, did not have the consent of all served defendants

at the time it filed the notice. Moreover, several defendants did not thereafter consent to the

removal within 30 days of having been served, including L.C. Welding & Construction, Inc.,

Huffman Enterprises, Inc. and LaRose Construction, Inc., all of whom were served on August 29,

2013 and did not consent until October 4, 2013. Having not joined in the removal notice and
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having not consented within 30 days of their being served, their consents are untimely and the

notice fails. Further, there is no other notice or joinder that indicates that all defendants served

prior to that notice or joinder have joined in the removal or to which all previously served

defendants have in fact consented. See Moore v. Svehlak, No. ELH-12-2727, 2013 U.S. Dist.

LEXIS 97329, at *39 (D. Md. July 11, 2013) (unpublished) (instructing that a defendant must

“join in or consent to the Notice of Removal at the later of (1) when it is filed; or (2) 30 days

after the defendant was served with the Summons and Complaint” and noting that “[i]f a

defendant’s guaranteed thirty-day time to file a notice . . . has expired, the rule of unanimity

under § 1441(b)(2) (C) would require a later-served defendant to obtain consent from the earlier-

served defendant as of the time the later-served defendant files its notice of removal.”) Thus,

there is not unanimity of consent to removal in this matter and it should be remanded.      

III. This Court lacks subject matter jurisdiction, as Plaintiffs’ claims are
state law claims, and the only federal issue raised is a potential federal
defense.

“Federal subject matter jurisdiction is elemental. It cannot be consented to or waived, and

its presence must be established in every cause under review in the federal courts.” Firstenberg v.

City of Santa Fe, N.M., 696 F.3d 1018, 1022 (10th Cir. 2012).  A plaintiff may base its claims on

state law to avert federal jurisdiction, id. at 1023, and “‘[n]either the plaintiff’s anticipation of a

federal defense nor the defendant’s assertion of a federal defense is sufficient to make the case

arise under federal law.”’ Id. (quoting Turgeau v. Admin. Review Bd., 446 F.3d 1052, 1060 (10th

Cir. 2006)). 
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A recent Second Circuit case is instructive in the case at hand. In New York v. Shinnecock

Indian Nation, the  plaintiff “argued that its complaint [wa]s based entirely on violations of New

York state law, [and that] the Shinnecock’s removal [wa]s based on the complaint’s anticipation

of the Shinnecock’s defenses.” 686 F.3d 133, 136 (2012). Among the State’s five claims was the

first claim that a federal statute did not apply “because the Tribe [wa]s not federally recognized

and Westwoods [wa]s not ‘Indian lands.’” Id.   The complaint also alleged that “the site of

planned casino [at issue in the case] [wa]s not ‘Indian Country’ as defined in federal law.” Id. at

138. While remand was originally denied by the district court, id. at 136, the Second Circuit

“conclude[d] that federal subject matter jurisdiction over th[e] action [wa]s absent.” Id. at 142. 

The court reasoned that “[a]lthough the State’s complaint refer[red] to federal law, these

references assert[ed] only that federal law d[id] not immunize the Shinnecock’s conduct and thus

[could not]  provide a defense against the Tribe’s violation of state and local law,” id. at 138, and

that “[b]ecause the complaint’s references to federal law only anticipate[d] and refute[d] the

Shinnecock’s defenses, they d[id] not give rise to federal question jurisdiction.” Id. at 139. The

court further averred that “a declaratory judgment claim that raises an issue of federal law does

not give rise to federal question jurisdiction if, ‘but for the availability of the declaratory

judgment procedure, the federal claim would arise only as a defense to a state created action.’”

Id. at 138 (quoting Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 16

(1983)).   

With respect to arguments regarding possessory claims to land, the court declared that

when “federal issues related to Indian land arise defensively, it does not support finding federal

15

Case 2:13-cv-00862-DB   Document 15   Filed 10/18/13   Page 15 of 17



question jurisdiction.” Id. at 141. To that point, the court also posited that “[t]he question

whether . . . [actions] violate state and local law is distinct from the questions whether sovereign

immunity from suit under federal law [or other federal law] bars these actions . . . .,” id. at 140,

observing that if “compli[ance] with state and local law [could be demonstrated], the court could

have resolved the case without reaching the federal issues.” Id.   

Similarly, in the instant case, Plaintiffs’ causes of action are based solely upon state law.

The amended complaint merely anticipates the assertion of the Ute Tribe’s jurisdiction as a

defense. Indeed, in the declaratory relief section of the amended complaint, it expressly states in

each section that “the assertion of Tribal jurisdiction as a defense to Plaintiffs’ claims is

unavailing, as the Ute Tribe lacks jurisdiction” with respect to certain land categories. See

Plaintiffs’ Amended Verified Complaint for Declaratory Relief, Injunctive Relief and Damages,

First and Second Claims for Relief. In other words, Plaintiffs allege only state law causes of

action and any federal issues are federal defenses, which are not sufficient to confer subject

matter jurisdiction. Accordingly, the matter should be remanded to state court.

IV. Plaintiffs respectfully request that they be awarded costs and attorney
fees in accordance with 28 U.S.C. § 1447.

“An order remanding the case may require payment of just costs and any actual expenses,

including attorney fees, incurred as a result of the removal.” 28 U.S.C. § 1447(c). Plaintiffs ask

the Court to exercise its discretion to award their costs and attorney fees in this case. Notably,

this matter is not unlike Chavez, where the court granted fees, stating that “[t]he issues decided

by the court . . . concern[ed] . . . untimeliness and waiver,” 15 F. Supp.2d at 1126, and that, in
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light of these issues, the removal notice was “improvident.” Id. Here, the Tribe likewise waived

its removal right by participation in state proceedings. It also failed to obtain the joinder of all

previously served defendants before filing its removal notice, and, interestingly, the Tribe’s

counsel is also representing Defendants L.C. Welding & Construction, Inc., Huffman

Enterprises, Inc., and LaRose Construction Company, Inc., but did not submit their consents to

the removal until more than 30 days after they were served, thus contributing to the notice’s

deficiency. The award of costs and fees is appropriate in this matter.

CONCLUSION

 For the foregoing reasons, Plaintiffs respectfully request that the matter be remanded to

state court, and that they be awarded their costs and attorney fees associated with bringing this

motion.     

DATED this 18th day of October, 2013.

JOHN D. HANCOCK LAW GROUP, PLLC

__/s/ John D. Hancock_______________
John D. Hancock, Esq.
Attorney for Plaintiffs
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