
PLAINTIFFS’ TRIAL BRIEF 1

Natalie A. Landreth (Bar no. 0405020) 

Erin C. Dougherty (Bar no. 0811067) 

Matthew M. Newman (Bar no. 1305023) 

NATIVE AMERICAN RIGHTS FUND 

745 West 4th Avenue, Suite 502 

Anchorage, Alaska 99501 

(907) 276-0680; Facsimile: (907) 276-2466 

E-mail: landreth@narf.org 

dougherty@narf.org  

 

James Thomas Tucker (pro hac vice) 

Sylvia O. Semper (pro hac vice) 

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP 

300 South Fourth Street, 11th Floor 

Las Vegas, Nevada 89101 

(702) 727-1400; Facsimile (702) 727-1401 

E-mail: james.tucker@wilsonelser.com 

sylvia.semper@wilsonelser.com  

 

Richard de Bodo (pro hac vice) 

BINGHAM McCUTCHEN LLP 

1601 Cloverfield Boulevard, Suite 2050 North 

Santa Monica, California 90404-4082 

(310) 255-9055; Facsimile (310) 907-2055 

E-mail: rich.debodo@bingham.com 

 

Attorneys for Plaintiffs 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ALASKA 

MIKE TOYUKAK et al, 

Plaintiffs,  

v. 

 

MEAD TREADWELL, et al, 

 

Defendants. 

 Case No. 3:13-cv-00137-SLG 

 

PLAINTIFFS’ TRIAL BRIEF 

 

Case 3:13-cv-00137-SLG   Document 140   Filed 06/13/14   Page 1 of 23



PLAINTIFFS’ TRIAL BRIEF 2

I. PRELIMINARY STATEMENT 

This case was brought by four tribal councils and two individual voters in the 

Dillingham, Wade Hampton and Yukon-Koyukuk Census Areas (Plaintiffs) against the 

Lieutenant Governor of the State of Alaska and three officers of the Division of Elections 

(Defendants).  All are sued in their official capacities.  The Plaintiffs claim that, by failing to 

provide translated voting materials (both written and oral), the Defendants have violated Section 

203 of the Voting Rights Act (“VRA”).  Plaintiffs also claim that Defendants’ failure to translate 

election materials constitutes a “qualification, prerequisite, standard or procedure which has had 

the purpose and has had the effect of denying or abridging the right to vote on account of race or 

color in violation of the Fourteenth and Fifteenth Amendments to the United States Constitution.  

Defendants deny all claims and assert general affirmative defenses.   

Both parties filed motions for summary judgment, which were denied.  Defendants filed a 

motion to establish the law of the case which was granted.  On June 4, 2014, this Court issued a 

decision on record established the law of the case.  The details of the Court’s ruling is set forth 

below under the discussion of the claims but in summary the Court ruled that Defendants are 

“require[d] to provide the same or at least substantially equivalent election information to LEP 

Alaska Natives with an historically unwritten language . . . as would be provided to other 

applicable minority groups with a written language.”  (DOR at 15). Therefore, the rule 

established is that all voting materials in English must be made available in Yup’ik and Gwich’in 

in some form.  Since the Court otherwise denied all motions, both of Plaintiffs’ claims and all of 

Defendants’ affirmative defenses remain for trial.  

II. THE CLAIMS 

A. Defendants have Violated the Fourteenth and Fifteenth Amendments to the 

United States Constitution by Failing to Translate Voting Materials for 
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Yup’ik and Gwich’in Speakers and Thereby Abridging or Denying their 

Right to Vote.
1
 

 

As the Court recognizes, the “starting point for analysis” in this case is the Fifteenth 

Amendment.  That is the source of the prohibition and purpose, and the mandates of Section 203 

merely serve as a remedy to ensure that LEP voters have equal access to voting materials so they 

can make an informed choice.  The Fifteenth Amendment provides that “the right of citizens of 

the United States to vote shall not be denied or abridged by the United States or any state on 

account of race, color, or previous condition of servitude.”  The Fifteenth Amendment is clearly 

implicated by differential access to election information: 

The meaningful right to vote extends beyond the four corners of the voting 

machine.  If voters cannot understand English-only ballot language such as the 

offices for which candidates are running, propositions, bond authorizations, and 

constitutional amendments, as well as the printed advertisements of polling place 

locations and sample ballots, their right to vote is effectively diminished. 

 

United States v. Berks County, 250 F.Supp. 2d 550, 527 (E.D. Pa. 2003).  In other words, the 

right to vote naturally includes the right to understand what you are voting for.  See Arroyo v. 

Tucker, 372 F. Supp. 764, 767-8 (E.D. Pa. 1974) (the “plaintiffs cannot cast an ‘informed’ or 

‘effective’ vote without demonstrating an ability to comprehend the registration and election 

forms and the election itself”).  Conducting English-only elections for citizens who cannot read 

or understand the English language therefore abridges or denies their right to vote.  See Berks 

County, 277 F. Supp. 2d at 579.
2
 

As courts have frequently noted in the many decisions enforcing the franchise, the “right 

to vote freely for the candidate of one’s choice is the essence of a democratic society, and any 

                                                 
1
 The Constitutional claim is second in the Amended Complaint, but is listed here first because it 

serves as the basis of the Court’s analysis.  
2
  It is established that the Fifteenth Amendment applies to Native language speakers. United 

Srares  v. Blaine County, 363 F.3d 897 (9
th

 Cir. 2004).   
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restrictions on that right strike at the heart of representative government.’’ Reynolds v. Sims, 377 

U.S. 533, 555 (1964).  In fact, the Reynolds Court called the right to vote the most important 

right, because it is “preservative of all other rights.”  Id at 562.    

Congress enacted Section 203 specifically to protect the constitutional right to vote for 

LEP citizens.  The Congressional findings and declaration of policy provide that “in order to 

enforce the guarantees of the fourteenth and fifteenth amendments to the United States 

Constitution, it is necessary to eliminate such discrimination by prohibiting these practices, and 

by prescribing other remedial practices.”  42 U.S.C. § 1973aa-1a(a).  The prohibition on English 

only elections is set forth at 42 U.S.C. § 1973aa-1a(b), while the remedy is set forth in Section 

203, described below.  

B. Defendants have violated Section 203 by Failing to Provide Voting Materials 

(Oral and Written) in Yup’ik and Gwich’in. 

 

1. Plaintiffs can easily make a prima facie case. 

There are four elements in Section 203 claim.  First, is the jurisdiction covered?  42 

U.S.C. § 1973aa-1a(b)(2)(A).  Second, what “voting materials” are provided in English?  42 

U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §55.20(a).  Third, are those voting materials translated 

in some form? 42 U.S.C. § 1973aa-1a(c); 28 C.F.R. § 55.15; United States v. Metropolitan Dade 

County, 815 F. Supp. 1475, 1478 (S.D. Fla. 1993).  Fourth, do the translations enable LEP 

Yup’ik and Gwich’in-speaking voters “to participate effectively in voting-connected activities”?  

28 C.F.R. § 55.2, 55.10(b); see 28 C.F.R. § 55.20; see also Nick v. Bethel, Dkt. 327, at 11; Nick 

v. Bethel, Dkt. 788-2, at 5 (same).  For any materials that are translated in written form, are they 

“clear, complete and accurate”?  28 C.F.R. § 55.19(b).   

It is undisputed that the DCA, WHCA and YKCA are covered by Section 203 of the 

VRA.  Defendants cannot contest the coverage determinations.  42 U.S.C. § 1973aa-1a(b)(4); 
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Doi v. Bell, 449 F. Supp. 267, 273 (D. Haw. 1978).  Thus, the first element is easily satisfied.  

The second element is also easily shown, because the “voting materials” provided in English are 

set forth at Plaintiffs’ Exhibit 569.  With respect to the third element, Plaintiffs have shown and 

will again show that – according to Defendants’ own admissions and documents – almost none 

of these materials have been translated.  Findings of Fact (FOF), attached hereto ¶¶ 61-85.  

Fourth, with respect to the few materials that have been translated, Plaintiffs will show that the 

oral materials are not effective because they are not adjusted for dialect as required by 28 C.F.R. 

§ 55.13(a), and the one or two written materials that are provided are not adjusted for dialect nor 

“clear, complete and accurate” as required by 28 C.F.R. § 55.19(b). FOF ¶¶ 128-170.   

For the vast majority of voting materials, the inquiry will simply end at the third prong.  

The Court cannot answer the fourth question of whether any language assistance is effective 

without first concluding that Defendants have provided limited-English proficient (LEP) Yup’ik 

speaking voters clear, complete, and accurate translations of all voting materials at the same time 

they are provided to voters in English.  Obviously, a translation cannot be effective if it does not 

exist.  Defendants’ failure to translate a wide variety of voting materials disseminated to voters in 

English establishes their liability as a matter of law.  See Dade County, 815 F. Supp. at 1478.  

The Court indicated it agreed with this view that failure to translate a material is a per se 

violation.  (DOR at 11), and agreed that the second step of its two-part analysis is only reached if 

there is in fact a substantially equivalent translation. (DOR at 16-17)  

2. The statute provides that all voting materials must be translated.  

 As the Court itself described in its decision on record, in order to ensure equal access to 

the ballot, Defendants are required “to provide the same or substantially equivalent election 

information to LEP natives” as they do to speakers of written languages like English (DOR at 
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15).  If a material is in English, it must be translated into Yup’ik and Gwich’in in some form.  

This comports entirely with the statute, which broadly defines “voting materials” as “registration 

or voting notices, forms, instructions, assistance, or other materials or information relating to the 

electoral process, including ballots.”  42 U.S.C. § 1973aa-1a(b)(3)(A).  Section 203(c) in turn 

mandates translations of all “voting materials” provided in English into the covered minority 

language:   

Whenever any [covered] State or political subdivision … provides any 

[registration or] voting notices, forms, instructions, assistance or other 

materials or information relating to the electoral process, including ballots, 

it shall provide them in the language of the applicable minority group as 

well as in the English language. 

 

42 U.S.C. § 19733aa-1a(c)).  The failure to disseminate a complete translation of even one 

voting material provided in English violates the mandate.  See Dade County, 815 F. Supp. at 

1478.  Good faith efforts are no defense to a failure to translate materials.  See Chinese for 

Affirmative Action v. Leguennec, 580 F.2d 1006, 1008-09 (9th Cir. 1978), cert. denied, 439 U.S. 

1129 (1979). 

 The Justice Department’s regulations reinforce and elaborate upon the mandate:  

The requirements of Section 4(f)(4) and 203(c) apply with regard to the 

provision of “any registration or voting notices, forms, instructions, 

assistance or other materials or information relating to the electoral 

process, including ballots.” …. Accordingly, the quoted language should 

be broadly construed to apply to all stages of the electoral process, from 

voter registration through activities related to conducting elections, 

including, for example, the issuance, at any time during the year, of 

notifications, announcements, or other informational materials concerning 

the opportunity to register, deadline for voter registration, the time, places 

and subject matters of elections, and the absentee voting process.   

 

28 C.F.R. § 55.15.  Measuring compliance under an “effectiveness” standard, “[t]he critical 

question is whether materials are provided in such a way that voters from applicable language 

minority groups are ‘effectively informed of and participate effectively in voting-connected 
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activities’ and whether a covered jurisdiction has taken ‘all reasonable steps to achieve that 

goal.’”  See e.g., Nick v. Bethel, Dkt. 327, p. 6 (quoting 28 C.F.R. § 55.2).  In other words, 

effectiveness cannot be measured until it is determined whether all voting materials have been 

translated completely into the covered language.   

3. All Pre-Election Voting Materials and Information Must be Translated 

In addition to translating all physical voting materials, pre-election “[a]nnouncements, 

publicity, and assistance should be given in oral form” 28 C.F.R. § 55.20; see 42 U.S.C. § 

1973aa-1a(c).  One of the most important requirements is that qualified bilingual election 

workers must be available at all registration and voting sites.  28 C.F.R. § 55.20(c); see 42 

U.S.C. § 1973aa-1a(c); see also Nick v. Bethel, Dkt. 327, at 10 (“At least one poll worker or 

translator fluent in Yup’ik and English shall be assigned to each polling place”) (emphasis 

added).   

In Apache County, the three-judge court described several practices that denied voters 

effective Navajo translations at polling places.  First, although the county had two Navajo poll 

workers at each polling site, none of them “was assigned the position of interpreter.”  Mem. op. 

at 5.  Second, poll workers had to translate the ballot on-the-spot, even though there was no 

Navajo word for “bond” and the terms were “difficult to express in Navajo.”  Id.  Third, the 

county “did not set qualification standards for the interpreters,” including the failure to “ask the 

Navajo if they were bilingual,” if they had received training in translations, “or if they had any 

expertise in translation.”  Id.  Fourth, the county did not confirm that the translators could “read 

or understand English.”  Id.  Fifth, the county did not train poll workers how to provide Navajo 

translations on “the ballot language, the purpose of the election, or the bonding process,” which 

the court said could take as much as a week’s training.  Id. at 5-6.  Courts have relied on similar 

evidence to order confirmation that translators read, speak, and understand English and the 

Case 3:13-cv-00137-SLG   Document 140   Filed 06/13/14   Page 7 of 23



PLAINTIFFS’ TRIAL BRIEF 8

covered language and completion of a uniform training process on all aspects of the election 

process, including the requirements of Sections 203 and 208 and complete translation of the 

ballot and all polling place instructions and forms.  See, e.g., Nick, Dkt. 327, at 10; Nick v. 

Bethel, Dkt. 788-2, at 4; Nick v. Bethel, Dkt. 788-2, at 6-7; Coalition for Educ. in Dist. One v. 

Bd. of Elections, 370 F. Supp. 42, 52-53 (S.D.N.Y.), aff’d, 495 F.2d 1090 (2d Cir. 1974); Torres 

v. Sachs, 381 F. Supp. 309, 313 (S.D.N.Y. 1974).  

For the Court’s convenience, Plaintiffs provide here a summary table of pre-election 

voting materials and the authority for requiring them to be translated.
3
   

Table 1: Outreach and pre-election publicity Defendants must translate. 

 

Outreach and publicity required to be  

translated 
Authority for the requirement 

Announcements and publicity “should be 

given in oral form to the extent needed” for 

covered language minority voters “to 

participate effectively in the electoral 

process” 

28 C.F.R. § 55.20(a); Apache County v. United 

States, mem. op. at 2-3 (Navajo translations 

required); see also Nick v. Bethel, Dkt. 327, at 10 

(“Provide pre-election publicity in Yup’ik.  

Election-related announcements provided in 

English shall be broadcast or published in Yup’ik 

as well”); Nick v. Bethel, Dkt. 788-2, at 8-10 

(Yup’ik translations of candidate statements, ballot 

question summaries and “for and against” 

statements, special needs and absentee voting 

information, voter registration information, and list 

maintenance information). 

                                                 
3
 There is just one limitation on the broad construction of “voting materials.”  28 C.F.R. § 55.15.  

A jurisdiction is only required to translate “materials distributed to or provided for the use of the 

electorate generally.”  28 C.F.R. § 55.19(a).  The jurisdiction itself, and not private citizens, must 

disseminate the materials.  See Padilla v. Lever, 463 F.3d 1046 (9th Cir. 2006) (en banc). 
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Outreach and publicity required to be  

translated 
Authority for the requirement 

Bilingual coordinator who is fluent in 

English and the covered language who 

shall (1) “meet with representatives” of the 

covered language group “at least one 

month prior to each election and solicit 

their views on how to ensure the 

effectiveness of bilingual assistance”; and 

(2) investigate voter complaints 

Berks County, 277 F. Supp.2d at 584-85; see also 

Nick v. Bethel, Dkt. 327, at 10 (“language 

assistance coordinator fluent in Yup’ik” who is to 

“act as a liaison to the tribal councils and Yup’ik-

speaking community”); Nick v. Bethel, Dkt. 788-2, 

at 5 (same); McKinley County, 941 F. Supp. at 

1067 (using bilingual coordinator for Navajo). 

“[D]irect contact with language minority 

group organizations” 

28 C.F.R. § 55.18(e); see also Nick v. Bethel, Dkt. 

327, at 10 (referring to liaison role of bilingual 

coordinator with tribal councils and community); 

Nick v. Bethel, Dkt. 788-2, at 5 (bilingual outreach 

workers); Apache County v. United States, mem. 

op. at 3-5 (describing the absence of Navajo 

outreach resulting in the failure to disseminate 

information in violation of Section (4)(f)(4)). 

“[I]ssuance, at any time during the year, of 

notifications [and] announcements… 

concerning”: (1) “the opportunity to 

register,” (2) “the deadline for voter 

registration,” (3) “the times, places and 

subject matters of elections,” and (4) “the 

absentee voting process” 

28 C.F.R. § 55.15. 

Polling place changes 28 C.F.R. § 55.15. 

Polling place notices 28 C.F.R. § 55.18(d). 

Publicity about elections 28 C.F.R. § 55.18(b); Nick v. Bethel, Dkt. 327, at 

10 (“Provide pre-election publicity in Yup’ik”); 

Apache County v. United States, mem. op. at 3 

(Navajo translations required); Torres, 381 F. 

Supp. at 313; Arroyo, 372 F. Supp. at 768. 

Publicity and signs notifying voters of the 

availability of telephone assistance in the 

covered language 

Berks County, 277 F. Supp.2d at 584; see also Nick 

v. Bethel, Dkt. 327, at 10 (“Pre-election publicity 

should specifically inform Yup’ik speakers that 

language assistance will be available”); Nick v. 

Bethel, Dkt. 788-2, at 5; Nick v. Bethel, Dkt. 788-2, 

at 6 (polling place poster regarding Yup’ik help). 
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Outreach and publicity required to be  

translated 
Authority for the requirement 

Radio station announcements in the 

covered language 

28 C.F.R. § 55.18(e); see also Nick v. Bethel, Dkt. 

327, at 10 (referring to broadcasts in Yup’ik); Nick 

v. Bethel, Dkt. 788-2, at 8 (Yup’ik text of radio 

announcements for broadcast over VHF radio). 

Signs at all polling places that are 

“conspicuous” and indicate that language 

assistance and bilingual materials are 

available 

Torres, 381 F. Supp. at 313; accord 28 C.F.R. § 

55.18(e); Berks County, 277 F. Supp.2d at 583; 

Arroyo, 372 F. Supp. at 768; PROPA, 350 F. Supp. 

at 611-12. 

Signs at all voter registration sites that are 

“conspicuous” and indicate that language 

assistance and bilingual materials are 

available 

Torres, 381 F. Supp. at 313; accord 28 C.F.R. § 

55.18(e); Arroyo, 372 F. Supp. at 768.  

Television station announcements in the 

covered language 

28 C.F.R. § 55.18(e); see also Nick v. Bethel, Dkt. 

327, at 10 (referring to broadcasts in Yup’ik); Nick 

v. Bethel, Dkt. 788-2, at 5 (same). 

 

In this case, it is simply not possible that the Defendants translated much if any pre-election 

information because the evidence from their own record establishes: (1) Defendants deliberately 

concentrated their efforts with respect to both oral and written materials almost solely in the 

Bethel Census Area (BCA); (2) outreach workers were not available to translate pre-election 

information in the DCA 75 percent of the time; (3) outreach workers were not available to 

translate pre-election information 63 percent of the time; and (4) not available in the YKCA 69 

percent of the time.   FOF ¶¶ 87-118.   

4. Election Day Information Must be Translated.  

Similarly, for the Court’s convenience, Plaintiffs provide here a summary table of 

Election Day voting materials and the authority for requiring them to be translated. 

Table 2:  “Voting materials” Defendants Must Translate. 
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Voting materials that must be 

translated in some form 
Authority for the requirement 

Absentee ballots, alternative ballots, 

and early voting ballots 

42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.3, 55.15, 55.18(d), 55.19(a), 55.19(c); United 

States v. Berks County, 277 F. Supp.2d 570, 583 

(E.D. Pa. 2003); Apache County v. United States, 

civil action no. 77-1515, mem. op. at 3 (D.D.C. 

June 13, 1980) (three-judge court) (Navajo 

translations required); see also United States v. 

McKinley County, 941 F. Supp. 1062, 1067 

(D.N.M. 1996) (three-judge court) (early voting 

ballots). 

Ballots 42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.3, 55.15, 55.18(d), 55.19(a), 55.19(c); Berks 

County, 277 F. Supp.2d at 583;  Torres v. Sachs, 

381 F. Supp. 309, 313 (S.D.N.Y. 1974); Arroyo v. 

Tucker, 372 F. Supp. 764, 768 (E.D. Pa. 1974). 

Ballot questions, propositions, and 

referenda before the election 

Apache County v. United States, mem. op. at 3 

(Navajo translations required); Arroyo, 372 F. 

Supp. at 768. 

Candidate qualifying information Berks County, 277 F. Supp.2d at 583; see also 

McKinley County, 941 F. Supp. at 1067 

(providing a mobile office on the reservation 

where voters interested in running for office 

could obtain it in Navajo).  

Informational materials provided by 

the covered jurisdiction to voters 

(including official voter information 

pamphlets, and pro/con statements) 

42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.15, 55.19(a); Berks County, 277 F. Supp.2d at 

583; United States v. Metropolitan Dade County, 

815 F. Supp. 1475, 1478 (S.D. Fla. 1993); 

Apache County v. United States, mem. op. at 3 

(Navajo translations required). 

Instructions, including information 

about procedures at the polls 

42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.3, 55.15, 55.18(d); Berks County, 277 F. 

Supp.2d at 583; Arroyo, 372 F. Supp. at 768. 

Petitions and related voting 

information that are provided by the 

jurisdiction 

28 C.F.R. § 55.19(a); Padilla v. Lever, 463 F.3d 

1046, 1050-52 (9th Cir. 2006) (en banc). 

Polling place activities and materials 28 C.F.R. § 55.18(d); Berks County, 277 F. 

Supp.2d at 583. 
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Voting materials that must be 

translated in some form 
Authority for the requirement 

Registration applications, forms, and 

instructions 

28 C.F.R. § 55.18(c); Berks County, 277 F. 

Supp.2d at 583; Torres, 381 F. Supp. at 313; Nick 

v. Bethel, Dkt. 788-2, at 5 (voter registration 

through bilingual outreach workers). 

Registration notices, including 

information about purges 

42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.3, 55.15, 55.18(c); see also McKinley County, 

941 F. Supp. at 1067 (voter purge information); 

Nick v. Bethel, Dkt. 788-2, at 5 (voter registration 

and purge information through bilingual outreach 

workers). 

Sample ballots 28 C.F.R. § 55.19(a); Berks County, 277 F. 

Supp.2d at 583; Arroyo, 372 F. Supp. at 768; see 

also Nick v. Bethel, Dkt. 327, at 10 (“At least one 

[sample ballot in written Yup’ik] shall be 

available at each precinct … to aid poll workers 

in translating ballot materials and instructions”); 

Nick v. Bethel, Dkt. 788-2, at 4 (Yup’ik sample 

ballots available to poll workers and assisters). 

Voter registration cards and 

information on them 

Arroyo, 372 F. Supp. at 768; see also Nick v. 

Bethel, Dkt. 788-2, at 5 (voter registration 

through bilingual outreach workers). 

Voting forms 42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.3, 55.15. 

Voting machine instructions 42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.3, 55.15, 55.18(d); Puerto Rican Org. for 

Political Action (PROPA) v. Kusper, 350 F. Supp. 

606, 611 (N.D. Ill. 1972), aff’d, 490 F.2d 575 (7th 

Cir. 1973). 

Voting machines that can 

mechanically accommodate English 

and the covered language 

28 C.F.R. § 55.19(d); see also Section 301 of the 

Help America Vote Act, 42 U.S.C. § 15481 

(providing a similar requirement); Nick v. Bethel, 

Dkt. 788-2, at 6 (touch-screen voting machines to 

have Yup’ik audio to provide clear, complete, and 

accurate translation). 

Voting notices 42 U.S.C. § 1973aa-1a(b)(3)(A); 28 C.F.R. §§ 

55.3, 55.15. 
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Voting materials that must be 

translated in some form 
Authority for the requirement 

Catchall:  “all written materials 

promulgated to voters or prospective 

voters in connection with the election 

process” 

Torres, 381 F. Supp. at 313; see also 42 U.S.C. § 

1973aa-1a(b)(3)(A) (“other materials or 

information relating to the electoral process”); 

Arroyo, 372 F. Supp. at 768 (“all written 

materials which are directly connected with the 

registration of and election by voters”). 

Catchall:  incorporation of the 

definition of “voting” in Section 14 of 

the VRA into the requirements of 

Sections 4(f)(4) and 203 

Apache County v. United States, mem. op. at 14 

(Navajo translations required for all voting 

information) (incorporating the definition in 

Section 14(c)(1), 42 U.S.C. § 1973l(c)(1)). 

 

As with pre-election information, there is no evidence that the vast majority of this information 

has ever been translated in either oral or written form.  FOF ¶¶ 119-127 (oral assistance), 128-

184 (ineffectiveness of materials that are provided).  There are not minor gaps in Election Day 

assistance.  There is instead, a profound silence punctuated by only the occasional translated 

material, either oral or written.  

5. This Court has Authority to Order that Written Materials be Provided in 

Native Languages. 

 

 Section 203 provides that “in the case of Alaskan Natives…, if the predominant language 

is historically unwritten, the State or political subdivision is only required to furnish oral 

instructions, assistance, or other information relating to registration and voting.”  42 U.S.C. § 

1973aa-1a(c).  The statutory language does not provide an exemption from the mandate to 

translate all voting materials into the covered language.  Instead, it merely provides that, at a 

minimum, the jurisdiction provide oral translations of those voting materials.  This state is not an 

“either-or” proposition, however.  Even if a language is considered to be “unwritten,” the oral 

assistance they receive can be supplemented with written materials.  A close look at the 

legislative history reveals that not only is there no language that would prohibit a court from 
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ordering some materials to be written in Native languages, but also Congress itself contemplated 

at least some materials could be in writing.  

 In its decision on record, this Court asked whether it had the authority to order 

Defendants to write anything in a Native language (DOR at 19).  The answer is that yes, written 

materials can be ordered.  The statute may be inartfiully drafted, but Congress, in writing this 

proviso, did not intend to create a mindless across-the-board prescription or prohibition.  If they 

had, this proviso itself would be vulnerable to challenge as violative of the fourteenth and 

fifteenth amendments.  As the statute’s findings and the legislative record make clear, 

Congress’s goal was to make sure LEP voters could understand the ballots and make informed 

choices.  They were aware of the low literacy rates among Alaska Natives and American Indians 

at the time – which were even worse than they are now – and they thought that if they forced 

jurisdictions to write everything in Native languages they might actually be making it harder for 

Alaska Natives and American Indians to vote.  121 Cong. Rec. at 24761-2.  Congress also had a 

second concern that sparked a vigorous debate: whether Natives could read the written form of 

their own language.  Although admitting that they had no actual statistics about the use of Native 

written languages, 121 Cong. Rec at 24210, Congress spent some clarifying that Congress did 

not want to force jurisdictions to print ballots in “extinct languages” or in languages that no one 

could read.  Id.  Senator Stevens pointed out that some Alaska Native languages had been 

reduced to written form by anthropologists, so they technically had written forms in 1975, but 

they were not read by the Natives whose languages they were.  Id.  The Senator expressed 

concern that not only would it be costly to print everything in all the Native languages, but also it 

would not be useful to the voters themselves since, in his view, only anthropologists and a few 

Natives could read these languages.  121 Cong. Rec. 24208, 24210.  Therefore, based on the 
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limited information available to them at that time (which indicated a very low level of literacy in 

any language), Congress created the oral language proviso to ensure that illiterate persons also 

received oral language assistance.   

 In so doing, Congress did intend to prohibit any use of “unwritten” Native languages, but 

in fact Senator Stevens himself contemplated the use of materials such as bilingual sample 

ballots.  Recall that the goal was to increase accessibility for illiterate voters, thus oral assistance 

was chosen as most useful.  Ironically, the idea of writing only sample materials in Native 

languages came from the Alaska Division of Elections itself.  Originally, the Senate had drawn a 

distinction between just “written” and “unwritten” languages (without the word “historically”) 

but Senator Stevens argued that Alaska Native languages were in fact written because 

anthropologists from UAF had developed a new writing system and so Alaska would still have to 

prepare all election materials in writing.  As described above, he argued that this would not help, 

but hinder voters because the illiteracy rate was so high.  To bridge the gap for these voters, 

Senator Stevens supported the oral language provisio but also inserted into the record a critical 

letter from the Division of Elections suggesting that oral assistance be supplemented by sample 

ballots: 

Perhaps printing “sample” bilingual ballots would be a plausible solution.  Sample 

ballots printed in all those languages which are in written form could be 

effectively disseminated to the public through a number of ways—the news 

media, posted in public gathering places, election offices, registrars, city and 

borough clerk’s offices, village and minority leaders, as well as the candidates 

themselves.  Here would be a means whereby the voter would have the 

opportunity to study, discuss and decide, prior to all elections and in the privacy 

and leisure of his own time and language, what and how he will vote … Sample 

bilingual ballots can be the only logical means of reaching this small percentage 

of our population, without implementing a burdensome, unnecessary and 

somewhat more confusing feature to our voting system – and still obtain the same 

objective! 
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121 Cong. Rec. 24206, 24209 (1975).  This letter was followed by another one from then 

Director of the Division of Elections, Patty Ann Polley, who had gone the extra step of figuring 

out which districts would require sample ballots and how many would be required.  121 Cong. 

Rec at 24209.  Senator Stevens inserted this letter into the record without objection.  Surely, if 

Congress intended to prevent the preparation of written materials in Native languages altogether, 

it would not have taken the deliberate step of introducing these letters and then placing them into 

the record.  Moreover, if this suggestion contravened what Congress intended or what Senator 

Stevens intended for Alaska, surely someone would have said so at that time.  This letter was one 

of only six letters introduced on the Senate floor on this issue. 121 Cong. Rec. at 24208.  Clearly, 

it was made part of the record because it was Congress’s goal to make voting more accessible to 

Native voters, not less. Clearly, if Congress intended to absolutely prohibit written materials in 

Native languages it would not have submitted evidence to the contrary into its record as support 

for the proviso.  Inartfully written it may be, but a prohibition it is not.  

Thus, any steps this court takes to further that goal of increasing voter access are 

perfectly in line with Congress’s intent in enacting this proviso.  Additionally, this Court 

obviously has some latitude given that facts about literacy in both Yup’ik and English are 

different now than they were in 1975.  This Court should not be bound by the purported facts on 

the ground in 1975, but by the goal of the amendment, statute and Congressional intent, all of 

which point in the exact same direction: to make sure that LEP Native voters understand who 

and what they are voting for.  

 As this Court is aware, other courts have ordered that certain written materials be made 

available in written languages.  The Court in Nick twice ruled that despite its finding that Yup’ik 

is “historically unwritten,” there may be some circumstances in which written Yup’ik 
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translations also may be required.  Dkt. 319, pp. 1-2; Dkt. 327, pp. 4-5.  In addition, the U.S. 

District Court for the District of Columbia has found that a covered jurisdiction violated the 

VRA when it failed to offer accurate and complete translations of all voting materials in an 

historically unwritten language, Navajo, at the same time it disseminated them in English.  See 

Apache County Sch. Dist. No. 90 v. United States, Civil Action No. 77-1515, mem. op. (D.D.C. 

June 12, 1980) (three-judge court).  Apache County, Arizona brought a declaratory judgment 

action seeking preclearance of certain voting changes under Section 5 of the Act, including “oral 

assistance at the polls for … Indians” regarding a special bond election.  Id. at 1-2.  The county 

disseminated several types of voting materials in English: (1) publication of the “Order and Call 

of the bond election” in two newspapers; (2) an election pamphlet about the bond election, 

including the language of the bond issue, its purposes, where the money would be spent, and 

information about pre-election meetings; (3) provisions for absentee voting; and (4) meetings 

with various non-Indian groups about the election.  Id. at 2-4.  None of these voting materials 

was translated into Navajo.  Instead, Apache County only offered language assistance on the day 

of the election through two Navajo poll workers at each reservation polling place.  Id. at 5.  The 

three-judge court determined that the Navajo language assistance available at the polls during the 

election did not provide translations of all voting materials.  Id. at 2-4.  And although the three-

judge court does not directly say “this must be in writing” it does state that “it would take trained 

interpreters one week of preparation in order to do an adequate job of communicating the 

election issue to potential voters.”  Id. at 5-6.  Clearly, that which takes a week to understand and 

prepare is not simply committed to memory.  One does not memorize a week’s worth of 

information without a note or guide.  The implication here is that the interpreters did benefit 
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from a written model or prepared translation or explanation and, in fact, there are ballots and 

other election materials written in Navajo.    

Plaintiffs are aware of no case in which a court has found that it was prohibited form 

ordering written materials in a Native language.  Not only is there no reason to do so given the 

intent of the statute, but also it is wholly impractical to ask interpreters or translators to translate 

on the spot something that, like the example in Navajo, takes a week to prepare.  This is 

particularly true here and now since the ballot measure for this primary election is almost three 

pages long and certainly not in compliance with the state statute requiring ballot questions to be 

written at an 8
th

 grade reading level.  Thus with respect to extremely complex materials such as 

ballots, statements for and against ballot measures and neutral summaries of that ballot language, 

failing to prepare a written model for the translators to rely upon will without doubt 

disenfranchise voters.  At the very least, the will have unequal access to the ballot because the 

quality of their translation (and thus the decisions they make on that ballot) depend entirely upon 

the quality of the translator in their village.  This cannot be what the law intended.  

6. “Reasonable Efforts” is not an Exception nor Escape Hatch from the 

Mandate of the Statute.   

 

Defendants have maintained that Plaintiffs must show that the State is not taking all 

reasonable steps to ensure that voters may effectively participate, and has suggested it is 

Plaintiffs’ burden to identify what reasonable steps should be taken. See 28 C.F.R. § 55.2(b)(2).  

The regulations provide that there are “two basic standards by which the Attorney General will 

measure compliance.”  Notably, Defendants omit to mention Section 203’s most basic 

requirement: “That materials and assistance should be provided in a way designed to allow 

members of applicable language minority groups to be effectively informed of and participate 

effectively in voting-connected activities.”  28 C.F.R. § 55.2(b)(1).  To summarize, effective 
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language assistance requires that all voting materials be translated into the covered language.  42 

U.S.C. §§ 1973aa-1a(b)(1), (c).  If that standard is not met, it is not a defense in this Circuit that 

the jurisdiction made good- faith or purportedly reasonable efforts.  See Leguennec, 580 F.2d at 

1008-09.  This regulation means only that the jurisdiction cannot be required to do something 

impossible or unreasonable. 

To be sure, de minimis violations such as one missing poll worker or one missing ballot, 

may not be actionable.  This is not at issue in this case.  However, to the extent this Court 

interprets the statute as permitting anything more than the occasional lapse, Plaintiffs reserve the 

right to appeal this aspect of the decision.  The terms “substantial compliance” and “reasonable 

steps” cannot be removed from their context, and that context is quite clear that all voting 

materials must be translated.  Plaintiffs similarly reserve the right to appeal any interpretation of 

these terms that contradicts the letter and intent of the statute.  (DOR at 17)  Nevertheless, 

Plaintiffs do not expect this issue to arise because Defendants’ violations are not occasional nor 

isolated; they are pervasive and egregious.  

III. EVDIENTIARY ISSUES  

 Plaintiffs are filing herewith their objections to Defendant’s exhibits.  There are several 

general issues that will arise during trial.  First, Defendants will attempt to use hearsay surveys 

sent to random persons at tribal councils or city offices to purportedly prove the ultimate issue: 

whether the language assistance offered is in fact effective.  Plaintiffs have filed a motion on, and 

the Court has partially ruled on, these issues.  Nevertheless, Plaintiffs retain their objection to the 

use of these surveys for the truth of the matter and expect this to be discussed at the final pre-trial 

conference.   
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  A second major evidentiary issue is that Defendants seem to object to their own emails as 

inadmissible hearsay.  However, they are not hearsay and require no exception; they are party 

admissions and public records, and they are admissible.  Defendants have cherry-picked specific, 

self-serving emails they would like to include in their exhibits. Plaintiffs’ position is that 

Defendants should not be permitted to take inconsistent positions regarding their documents 

based on their contents.  It will be a colossal waste of this Court’s time if Plaintiffs are forced to 

spend their trial time asking Defendants to authenticate and read into the record the contents of 

each of the hundreds of emails marked for identification as exhibits.  

 Plaintiffs reserve the right to raise or respond to additional evidentiary issues as they 

arise, but at this time, the two main issues appear to be the hearsay surveys and the objections to 

Defendants’ own emails.   

IV.  REMEDIES 

The Court has suggested that Defendants may take the lead in fashioning a proper remedy 

(DOR 19-20), and therefore, Plaintiffs have not attempted to list all the specific remedies that 

should be put in place at this time.  Plaintiffs reserve the right to object to any such proposals 

made by Defendants, especially considering their recalcitrance, and it is possible that the 

remedies will be subject to a second hearing or additional proceedings.  Plaintiffs have set forth 

their prayer for relief in their Amended Complaint (dkt. 21) and in the accompanying 

Conclusions of Law ¶¶ 284-290.   

Plaintiffs do note at this time that Defendants have been in litigation or subject to court 

supervision on this exact issue, and about the exact same language, almost continuously since 

2007.  They have engaged in discrimination against LEP Native voters by failing to ensure that 

all materials are translated so that they may cast a meaningful ballot and, when these matters are 
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brought to their attention, they have not remedied the problems, but have merely become more 

aggressive toward their own voters.  They have shown no impetus to change, and thus some level 

of federal oversight is required either in the form of court supervision or a limited bail-in in the 

form of pre-clearance for changes to language assistance in the three census areas at issue in this 

case.  This is the only way to prevent the very backslide we have seen since the Nick case.   

Plaintiffs also have specific suggestions for remedies based upon the evidence in this 

case.  Those include, but are not limited to, making the training of poll workers mandatory, so 

that poll workers may not work if they are not trained.  Using materials such as DVDs or “phone 

training” or simply sending papers to peoples’ homes is not sufficient to qualify as training under 

any measure.  Training means in-person training sufficient to inform the poll workers of all their 

duties and ensure that they can provide effective assistance.  Similarly, Plaintiffs oppose using 

any on-call translators other than an emergency measure.  Plaintiffs reserve the right to object to 

any other specific suggestions regarding remedial measures presented by Defendants. 

   

DATED: June 13, 2014.            Respectfully submitted, 
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