
 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OKLAHOMA 

 
THE CHEROKEE NATION, et al.,  ) 
       )  
Plaintiffs,      )  
       )  
v.       ) No. 12-cv-493 GKF TLW  
       ) 
       ) Judge:  Gregory K. Frizzell 
S.M.R. JEWELL, et al.,    )  
       ) 
Defendants,      ) 
       ) 
and       ) 
       )  
UNITED KEETOOWAH BAND OF   )  
CHEROKEE INDIANS IN OKLAHOMA, et al., )  
       ) 
Defendant-Intervenors.    ) 
__________________________________________ 

 

FEDERAL DEFENDANTS’ RESPONSE MERITS BRIEF 
 

ROBERT G. DREHER 
Acting Assistant Attorney General 
 
Jody H. Schwarz 

      Barbara M.R. Marvin 
      United States Department of Justice  
      Environment and Natural Resources Division 
      Natural Resources Section    
      P.O. Box 7611      

Washington, DC  20044 
      Phone: (202) 305-0245 
      Fax:     (202) 305-0506 
      E-mail: jody.schwarz@usdoj.gov 
        barbara.marvin@usdoj.gov 
      
      Of Counsel: 
      Bethany C. Sullivan 
      United States Department of the Interior 
      Office of the Solicitor, Division of Indian Affairs 
      Washington, DC 20044

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 1 of 52

mailto:jody.schwarz@usdoj.gov


i 

TABLE OF CONTENTS 
 

I. INTRODUCTION .............................................................................................................. 1 

II. BACKGROUND ................................................................................................................ 2 

A. Statutory and Regulatory Background .................................................................... 2 

1. Statutes Pertaining to the Organization of Indian Tribes in Oklahoma:   
The IRA, the OIWA, and the 1946 Act. ..................................................... 2 

2. The Indian Gaming Regulatory Act (IGRA) .............................................. 4 

B. Factual Background ................................................................................................ 5 

1. The UKB ..................................................................................................... 5 

2. The UKB Gaming Facility and IGRA ........................................................ 7 

C. Interior’s 2012 Land-Into-Trust Decision ............................................................... 8 

D. Plaintiffs’ Complaint ............................................................................................. 15 

III. STANDARD OF REVIEW .............................................................................................. 17 

IV. ARGUMENT .................................................................................................................... 18 

A. Interior reasonably determined that the Parcel is within the UKB’s “Former 
Reservation” under IGRA. .................................................................................... 19 

B. Interior reasonably determined that it had statutory and regulatory authority to 
take land into trust for the UKB Corporation. ...................................................... 27 

1. The Trust acquisition is authorized by Section 3 of the OIWA. ............... 28 

2. The trust acquisition is consistent with Interior’s regulations. ................. 31 

3. Interior’s 2012 Decision does not violate the Cherokee Treaty of 1866. . 37 

4. Interior properly considered whether the BIA is sufficiently equipped to 
discharge its responsibilities relating to the trust acquisition. .................. 38 

C. Plaintiffs’ Request for Declaratory Relief and for Conversion of the August 12, 
2013, Preliminary Injunction into a Permanent Injunction should be Denied. ..... 40 

V. CONCLUSION ................................................................................................................. 43

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 2 of 52



ii 

TABLE OF AUTHORITIES 

CASES 

Am. Bioscience, Inc. v. Thompson, 
269 F.3d 1077 (D.C. Cir. 2001) .........................................................................................43 

 
Auer v. Robbins, 

519 U.S. 452 (1997) ...............................................................................................18, 21, 33 
 
Buzzard v. Oklahoma Tax Commission, 

992 F.2d 1073 (10th Cir. 1993) .........................................................................................23 
 
Califano v. Sanders,  

430 U.S. 99 (1977) .............................................................................................................17 
 
Carcieri v. Kempthorne, 

497 F.3d 15 (1st Cir. 2007) ................................................................................................30 
 
Carcieri v. Salazar, 

555 U.S. 379 (2009) .........................................................................3, 28, 30, 31, 40, 41, 42 
 
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 

467 U.S. 837 (1984) ...........................................................................................................21 
 
Citizen Band Potawatomi Indian Tribe of Oklahoma v. Collier, 

142 F.3d 1325 (10th Cir. 1998) .........................................................................................26 
 
Citizens to Pres. Overton Park v. Volpe, 

401 U.S. 402 (1971) ...........................................................................................................17 
 
City of Arlington v. Fed. Commc'ns Comm'n, 

133 S. Ct. 1863 (2013) .................................................................................................18, 28 
 
City of Colo. Springs v. Solis, 

589 F.3d 1121 (10th Cir. 2009) .........................................................................................17 
 
City of Roseville v. Norton, 

348 F.3d 1020 (D.C. Cir. 2003) .........................................................................................21 
 
Cnty. Of Charles Mix v. U.S. Dept. of Interior, 

799 F. Supp. 2d 1027 (D.S.D. 2011), aff'd 674 F.3d 898 (8th Cir. 2012) .........................34 
 
Colo. Wild v. USFS, 

435 F.3d 1204 (10th Cir. 2006) .........................................................................................17 
 
 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 3 of 52



iii 

Decker v. Nw. Envtl. Def. Center, 
133 S. Ct. 1326 (2013) .......................................................................................................21 

 
eBay Inc. v. MercExchange, L.L.C., 

547 U.S. 388 (2006) ...........................................................................................................42 
 
Envtl. Def. Fund, Inc. v.  Costle, 

657 F.2d 275 (D.C. Cir. 1981) ...........................................................................................17 
 
FCC v. Fox Television Stations, Inc., 

556 U.S. 502 (2009) .....................................................................................................23, 24 
 
Fed. Election Comm'n v. Akins, 

524 U.S. 11 (1998) .............................................................................................................42 
 
Grand Traverse  Band of Ottawa & Chippewa Indians v. Office of U.S. Atty. For W. Div. 

of Mich., 
369 F.3d 960 (6th Cir. 2004) .............................................................................................20 

 
James v. Dep't of Health & Human Servs., 

824 F.2d 1132 (D.C. Cir. 1987) .........................................................................................19 
 
Kialegee Tribal Town of Oklahoma v. Muskogee Area Director,  

19 I.B.I.A. 296 (1991) ..................................................................................................26, 27 
 
Klein v. Republic Steel Corp., 

435 F.2d 762 (3d Cir. 1970)...............................................................................................30 
 
Marsh v. Or. Nat'l Res. Council, 

490 U.S. 360 (1989) ...........................................................................................................18 
 
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 

132 S. Ct. 2199 (2012) .........................................................................................................2 
 
McAlpine v. United States, 

112 F.3d 1429 (10th Cir. 1997) .........................................................................................17 
 
Michigan Gambling Opposition v. Kempthorne, 

525 F.3d 23 (D.C. Cir. 2008) .............................................................................................35 
 
Monsanto Co. v. Geertson Seed Farms, 

561 U.S. 139 (2010) ...........................................................................................................42 
 
N. Cal. River Watch v. Wilcox, 

633 F.3d 766 (9th Cir. 2011) .............................................................................................35 
 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 4 of 52



iv 

RUI One Corp. v. City of Berkeley, 
371 F.3d 1137 (9th Cir. 2004) ...........................................................................................32 

 
Robinson v. Salazar, 

838 F. Supp. 2d 1006 (E.D. Cal. 2012)..............................................................................19 
 
South Dakota v. U.S. Dept. of Interior, 

423 F.3d 790 (8th Cir. 2005) .............................................................................................39 
 
United Keetoowah Band v. Mankiller, 

2 F.3d 1161 (10th Cir. 1993) .............................................................................................12 
 
United States v. Cotto, 

347 F.3d 441 (2d Cir. 2003)...............................................................................................32 
 
United States v. Mazurie, 

419 U.S. 544 (1975) ...........................................................................................................11 
 
United States v. Mead Corp., 

533 U.S. 218 (2001) ...........................................................................................................32 
 
United States v. Wright Contracting Co., 

728 F.2d 648 (4th Cir. 1984) .............................................................................................32 
 
United Tribe of Shawnee Indians v. United States, 

253 F.3d 543 (10th Cir. 2001) ...........................................................................................19 
 
Weinberger v. Romero-Barcelo, 

456 U.S. 305 (1982) ...........................................................................................................42 
 
Winter v. Natural Res. Def. Council, Inc., 

555 U.S. 7 (2008) ...............................................................................................................42 
 

STATUTES 
 

5 U.S.C. § 706(2) .....................................................................................................................17, 42 

25 U.S.C. § 9 ..................................................................................................................................19 

25 U.S.C. § 465 ..............................................................................................................................29 

25 U.S.C. § 473 ................................................................................................................................2 

25 U.S.C. § 476 ..............................................................................................................2, 11, 24, 29 

25 U.S.C. § 503 ..............................................................................................................3, 14, 28, 29 

25 U.S.C. § 715(a) (1989) ..............................................................................................................30 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 5 of 52



v 

25 U.S.C. § 762 (1980) ..................................................................................................................30 

25 U.S.C. § 1300f (1978) ...............................................................................................................30 

25 U.S.C. § 2702(1) .........................................................................................................................4 

25 U.S.C. § 2703(B) ......................................................................................................................24 

25 U.S.C. § 2719(a)(2)(A)(i) ...........................................................................................4, 9, 20, 27 

Administrative Procedure Act of 1946, 5 U.S.C. §§ 551-559, 701-706 ........................................17 

Indian Gaming Regulatory Act of 1988, 25 U.S.C. §§ 2701-2721 .................................................4 

Pub. L. No. 79-715, 60 Stat. 976 (1946) ....................................................................................3, 28 

Pub. L. No. 102-154, 105 Stat. 1004 (1991) ............................................................................25, 26 

Pub. L. No. 105-277, 112 Stat. 2681-246 (1998) ..........................................................................25 

Section 134 of Public Law No. 107-63, 115 Stat. 442-443 (2001) ...............................................21 

Indian Reorganization Act, Act of June 18, 1934, ch. 576, 48 Stat. 984, codified as 
amended at 25 U.S.C. §§ 461 ..............................................................................................2 

Oklahoma Indian Welfare Act, ch. 831, 49 Stat. 1967, codified as 25 U.S.C. § 501-509 
(1982) ...................................................................................................................................3 

 

REGULATIONS 

25 C.F.R. Part 151..............................................................................................................10, 12, 15 

25 C.F.R. § 151.2 .....................................................................................................................27, 32 

25 C.F.R. § 151.3 ...........................................................................................................................32 

25 C.F.R. § 151.9 ...........................................................................................................................34 

25 C.F.R. § 151.10 ...................................................................................................................33, 39 

25 C.F.R. § 151.11 .........................................................................................................................33 

25 C.F.R. § 292.2 .............................................................................................................................4 

 

MISCELLANEOUS 

Bryan A. Gardner Editor, Black’s Law Dictionary, (9th Ed. West Group, 2009) ..........................36 

Felix S. Cohen, Cohen's Handbook of Federal Indian Law, § 1.05 (2012 ed.) ...............................2 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 6 of 52



vi 

Felix S. Cohen, Handbook of Federal Indian Law, § 4.07[1][a]-[c] (2012 ed.)..........................5, 6 

 

LEGISLATIVE MATERIALS 

H.R. 2408, 74th Cong. (2d Sess. 1936) .........................................................................................30 

H.R. Rep. No. 79-447 (1945) .........................................................................................4, 5, 6, 7, 28 

H.R. Rep. No. 478 ..........................................................................................................................29 

Senate Report No. 79-978 ................................................................................................................6 

 

 

 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 7 of 52



1 

I. INTRODUCTION 

This case concerns the Department of the Interior, Assistant Secretary-Indian Affair’s 

(“AS-IA”) 2012 decision to accept into trust a 2.03 acre parcel of land located in Tahlequah, 

Oklahoma (the “Parcel”) for the benefit of the UKB Corporation. The UKB Corporation is the 

corporate arm of the United Keetoowah Band of Cherokee Indians in Oklahoma (“UKB”), a 

federally recognized tribe.  For 27 years, until recently, the tribe operated a gaming facility on 

this parcel.  The gaming facility provided the sole source of funding for UKB tribal 

governmental operations and many social services.  It also provided employment for some 300 

individuals.  

The UKB is a tribe of Cherokee Indians who are descended from members of the historic 

Cherokee Nation and since the 1800s have resided in the area set aside by treaty for the 

Cherokees, now considered the Cherokee’s “former reservation.”  In 1859, the Keetoowahs – the 

most traditional portion of the Cherokees – adopted a constitution and formed the Keetoowah 

Society, whose objectives included opposition to slavery and opposition to allotment of 

Cherokee Indian reservation lands in the 1890s. The UKB was recognized by Congress as an 

Indian tribe eligible for the benefits secured to federally recognized tribes in 1946.   

Plaintiffs, the Cherokee Nation and Cherokee Entertainment, LLC – Cherokee Nation’s 

retail, gaming, entertainment, hospitality and cultural tourism entity – raise several challenges to 

the AS-IA’s decision under the Administrative Procedure Act.  These challenges, however, are 

without merit.  The AS-IA’s decision was made after consideration of all the relevant factors and 

the decision is entitled to substantial deference.  It was not arbitrary and capricious, an abuse of 

discretion, or otherwise not in accordance with the law.  Plaintiffs cannot demonstrate otherwise.  
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II. BACKGROUND 

A. Statutory and Regulatory Background 

1. Statutes Pertaining to the Organization of Indian Tribes in 
Oklahoma: The IRA, the OIWA, and the 1946 Act. 

 
Three statutes pertaining to the organization of Indian tribes are relevant to this case: 

The Indian Reorganization Act of 1934 (IRA):  In 1934, Congress passed the Indian 

Reorganization Act (“IRA”), Act of June 18, 1934, ch. 576, 48 Stat. 984 (codified as amended at 

25 U.S.C. §§ 461 et seq.).  The IRA “was designed to improve the economic status of Indians by 

ending the alienation of tribal land and facilitating tribes’ acquisition of additional acreage and 

repurchase of former tribal domains.”  Felix S. Cohen, Cohen’s Handbook of Federal Indian 

Law, § 1.05 (2012 ed.).  “It authorized the acquisition of land for Indians, exempting these lands 

from taxation, promulgated conservation regulations, and declared newly acquired lands to be 

Indian reservations or added to existing reservations.”  Id.  The Act provided for tribal self-

government pursuant to tribally adopted constitutions.  25 U.S.C. § 476.  And it permitted Indian 

tribes to organize for economic purposes pursuant to corporate charters, which could “convey to 

the incorporated tribe” the power to acquire or otherwise hold “property of every description.”  

Id. § 477.  The “capstone” of the IRA is section 465, which authorized the Secretary of the 

Interior “to acquire . . . any interest in lands . . . for the purpose of providing land for Indians.”  

Id. § 465; Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 

2211 (2012) (“Patchak”) (recognizing that “[l]and forms the basis of [tribal] economic life, 

providing the foundation for tourism, manufacturing, mining, logging, . . . and gaming”) (internal 

quotation marks and citations omitted).  The IRA, however, excluded named Oklahoma tribes, 

their members, and affiliates – including the Cherokee – from various provisions, including the 

opportunity to organize and set up a corporation under section 477.  25 U.S.C. § 473. 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 9 of 52



3 

One aspect of the IRA Plaintiffs have put at issue in this case is its definition of the term 

“Indian.”  The statute defines “Indian” to include, in part, “all persons of Indian descent who are 

members of any recognized Indian tribe now under Federal jurisdiction.”  Id. § 479.  Until 

recently, Interior had long interpreted this definition to apply to Indians that are under federal 

jurisdiction at the time when a relevant provision of the IRA is invoked.  In 2009, however, the 

Supreme Court interpreted the definition of “Indian” in the IRA to be limited to members of 

tribes under Federal jurisdiction when the IRA was enacted in 1934.  Carcieri v. Salazar, 555 

U.S. 379, 388-91 (2009).  Thus, while prior to Carcieri, Interior generally invoked section 465 as 

authority for acquiring land in trust for a federally recognized tribe, after Carcieri, Interior may 

invoke the first definition of “Indian” contained in section 465 only after it determines that a 

recognized tribe was “under federal jurisdiction” in 1934.  Alternatively, Interior may identify 

other authority for acquiring land in trust for the tribe. 

The Oklahoma Indian Welfare Act of 1936 (OIWA):  In 1936, two years after the 

enactment of the IRA, Congress enacted the Oklahoma Indian Welfare Act (“OIWA”), ch. 831, 

49 Stat. 1967 (codified at 25 U.S.C. §§ 501-509 (1982)), to extend more of the benefits of the 

IRA to the Oklahoma tribes.  Pertinent here is section 3 of the OIWA, which authorizes “[a]ny 

recognized tribe or band of Indians residing in Oklahoma” to organize by adopting a 

constitution; and to obtain from the Secretary a corporate charter conveying, inter alia, “the right 

. . . to enjoy any other rights or privileges secured to an organized tribe” under the IRA.  25 

U.S.C. § 503. 

The 1946 Keetoowah Recognition Act (“1946 Act”):  On August 6, 1946, Congress 

recognized “the Keetoowah Indians of the Cherokee Nation of Oklahoma . . . as a band of 

Indians residing in Oklahoma within the meaning of § 3” of the OIWA.  Pub. L. No. 79-715, 60 
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Stat. 976 (1946).  The legislation was intended “to secure any benefits, which, under the 

Oklahoma Indian Welfare Act, are available to other Indian bands or tribes.” H. R. Rep. No. 79-

447, at 2 (1945) (statement of Abe Fortas, Acting Secretary of the Interior).   

2. The Indian Gaming Regulatory Act (IGRA) 

Gaming on tribal lands is governed by the Indian Gaming Regulatory Act of 1988 

(“IGRA”), 25 U.S.C. §§ 2701-2721.  IGRA was enacted to “provide a statutory basis for the 

operation of gaming by Indian tribes as a means of promoting tribal economic development, self-

sufficiency, and strong tribal governments.”  25 U.S.C. § 2702(1).  IGRA governs gaming by 

federally recognized tribes on “Indian lands,” which include “any lands title to which is either 

held in trust by the United States for the benefit of any Indian tribe or individual or held by any 

Indian tribe or individual subject to restriction by the United States against alienation and over 

which an Indian tribe exercises governmental power.”  Id. § 2703(4)(B). 

IGRA generally prohibits gaming activities on “lands acquired by the Secretary [of the 

Interior] in trust for the benefit of an Indian tribe after October 17, 1988.”  Id. § 2719(a).  The 

Act makes several exceptions to this prohibition, including exceptions specifically for 

Oklahoma.  The relevant exception here permits gaming on lands taken into trust after October 

17, 1988, if (1) “the Indian tribe has no reservation on October 17, 1988”; (2) “such lands are 

located in Oklahoma”; and (3) “are within the boundaries of the Indian tribe’s former 

reservation, as defined by the Secretary.”  Id. § 2719(a)(2)(A)(i).  Interior’s IGRA regulations 

define “former reservation” as used in IGRA to mean “lands in Oklahoma that are within the 

exterior boundaries of the last reservation that was established by treaty, Executive Order, or 

Secretarial Order for an Oklahoma tribe.”  25 C.F.R. § 292.2. 
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B. Factual Background 

1. The UKB 

As noted earlier, members of the UKB are descendants of the Cherokee people who 

originally occupied the southeast United States.  H.R. Rep. No. 447 at 1.  The Cherokee Indians 

identifying themselves as Keetoowahs represented the most traditional portions of the Cherokee 

Indians and existed as an organization of Cherokee Indians since the 1800s.  2012 Decision at 2, 

AR000012.  In 1859, the leading members of the Keetoowahs adopted a constitution and formed 

the Keetoowah Society, a group within the Cherokee Nation, whose objectives included 

opposition to slavery.  The society’s membership was initially limited to full-blood Cherokees.  

Its overall intent was to keep alive Cherokee institutions and tribal identity.  H.R. Rep. No. 447 

at 2. 

Through a series of treaties with the United States spanning the period from 

approximately 1817 to 1906, the Cherokee Indians, including the Keetoowah members, were 

granted lands including what is now the state of Oklahoma and were relocated to those lands.  Id.  

The Five Civilized Tribes, including the Cherokees, were given fee title to their land within the 

Indian Territory and were treated differently from other tribes in other respects.  See Felix S. 

Cohen, Handbook of Federal Indian Law, § 4.07[1][a]-[c] (2012 ed.).   

At the end of the 19th Century, Congress moved to break up the Indian reservations by 

allotting land to individual Indians.  The Keetoowahs unsuccessfully opposed allotment of the 

Cherokee lands, as well as efforts to dissolve the governments of the Five Civilized Tribes, 

including the Cherokee.  In 1905, when the deadline for dissolution was drawing close, the 

Keetoowahs applied for and received a charter of incorporation through the United States district 

court.  “The intention in . . . all courses followed by the Keetoowah group, was that of keeping 
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alive Cherokee institutions and the tribal entity.”  H.R. Rep. 447 at 2.  In 1906, Congress passed 

the Five Tribes Act, which addressed allotment and other matters comprehensively for the tribes.  

Cohen, § 4.07[1][a].  Also enacted that year was the Oklahoma Enabling Act, which provided for 

the admission of Indian Territory and Oklahoma Territory as the state of Oklahoma.  Id.  

Oklahoma officially became a state in 1907.  Id.  

After passage of the IRA and then the OIWA, the Keetoowahs sought federal recognition 

in the 1930s in order to organize as a separate band under the OIWA.  2012 Decision at 2, 

AR000018.  In an opinion dated July 29, 1937, the Solicitor found that the Keetoowahs were a 

society of full-bloods organized nearly a century before the preservation of Indian culture and 

traditions.  Id.  He found that the Keetoowahs did not constitute a band of Cherokee Indians 

within the meaning of the OIWA and therefore, were not eligible to reorganize under it.  Id.  In 

response, Congress granted the Keetoowahs federal recognition by enacting the Keetoowah 

Recognition Act on August 10, 1946.  2012 Decision at 2, AR000018.  The UKB then had 

almost 3,700 members, representing nearly half of the Cherokees with one-half or more Indian 

blood residing within the former Cherokee reservation.  Attached to and made part of Senate 

Report No. 79-978, the Keetoowah Recognition Act, was a letter from the Secretary of the 

Interior dated March 24, 1945.  See H.R. Rep. No. 79-447, at 1.  In the letter, the Secretary stated 

that the purpose of the bill was to recognize the Indians who belong to the Keetoowah Society as 

a separate band or organization of Cherokee Indians so that it may organize under section 3 of 

the OIWA.  Id.  The Keetoowahs efforts in the years between founding and recognition was to 

keep “alive Cherokee institutions.”  Id. at 2.  The Secretary stated that the 1937 request to 

organize was denied because it “seemed impossible to make a positive finding that the 

Keetoowah Indians were and are a tribe or band within the meaning of the [OIWA].”  Id.  The 
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Secretary, however, noted that there was a recorded membership of 3,687 members who resided 

in the territory known as the former Cherokee reservation.  Id.   In 1950, Interior approved the 

UKB’s constitution and corporate charter pursuant to the 1946 Act and the OIWA.  2012 

Decision at 2, AR000018. 

2. The UKB Gaming Facility and IGRA 

In 1986, the UKB began operating a gaming facility on the Parcel that is the subject of 

this lawsuit.  The land is located in Tahlequah, Oklahoma and is owned in fee by the UKB.  In 

1988, Congress passed IGRA to govern gaming by federally recognized tribes on Indian lands.  

“Indian lands” include land over which a tribe exercises governmental power and that is either 

trust lands and lands held by an Indian tribe subject to restriction by the United States against 

alienation.  The UKB believed that the parcel on which the gaming facility is located was 

“Indian lands” because, inter alia, its corporate charter restricts the tribe from alienating its 

lands.  See, e.g., Notice of Reconsideration and Final Agency Action, UKB v. Oklahoma, No. 04-

cv-340 (E.D. Okla. filed July 23, 2004), ECF No. 145-2 at 16 (docket references from this case 

hereinafter will be “E.D. ECF No.”). 

The National Indian Gaming Commission (“NIGC”) – the federal agency that regulates 

Indian gaming – became involved with the UKB’s gaming facility in 1991, but the legal status of 

the Parcel, and hence the gaming facility, was not finally determined until 2011.  Throughout the 

1990s, the NIGC regulated the facility, requiring the UKB to make payments and reports 

pursuant to IGRA.  July 18, 2011, NIGC Mem. at 6-8, AR005083-85.  In 2000, the NIGC’s 

general counsel sent a letter to the UKB finding that the lands on which the UKB was conducting 

gaming were not Indian lands over which the UKB had jurisdiction.  Id. at 9, AR005086.  Under 

threat of enforcement from the State of Oklahoma, the UKB brought suit in the U.S. District 
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Court for the Eastern District of Oklahoma.  See E.D. ECF No. 14.  The Eastern District court 

rejected and remanded NIGC’s 2000 determination in 2006; in 2011, the NIGC issued a final 

decision finding that the land on which the facility is located is not “Indian lands” because the 

restriction on alienation was imposed by the UKB, not the United States.  E.D. ECF No. 145.  In 

August 2011, the UKB submitted to Interior an application (amended from a prior 2006 

application) to take the Parcel in trust on its behalf or on behalf of the UKB Corporation.  UKB 

Trust Application 2.03 Acre Parcel dated Aug. 15, 2011, AR003048-3551. 

While this litigation was underway, the Eastern District granted the UKB an injunction 

allowing continued operation of the facility during the pendency of the action.  E.D. ECF. No. 

129.  Following the NIGC’s 2011 decision, however, the State threatened enforcement against 

the facility.  Thus, in May 2012, the UKB entered into a settlement agreement with the State, 

agreeing that effective July 30, 2012, the UKB would cease gaming on the Parcel pending a 

favorable trust decision.  E.D. ECF. Nos. 150, 151.  Because Interior issued its decision on July 

30, 2012, the UKB did not have to close its facility at that time.  However, the State required that 

the UKB cease gaming if the trust acquisition was not completed by July 30, 2012 (later 

extended to August 30, 2013).  Id. 

C. Interior’s 2012 Land-Into-Trust Decision 

On July 30, 2012, Interior approved UKB’s trust application (“2012 Decision”).  

AR000017-26.  Interior first determined that the Parcel would constitute “Indian lands” under 

IGRA.  Interior concluded that, although the Parcel would be taken in trust after IGRA’s 

effective date, it would fall within the statutory exception that applies where the Indian tribe has 

no reservation, the land is in Oklahoma, and the land is within the boundaries of the tribe’s 

former reservation as defined by the Secretary.  2012 Decision at 4, AR000020.   
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Interior determined that the term “former reservation” in IGRA and as defined by 

Interior’s regulations is “ambiguous as applied to the facts at hand.”  Id.  Specifically, Interior 

noted that “[t]here is no question that the UKB occupied the former Cherokee reservation nor 

that the Keetoowah Society of Oklahoma Cherokees was formed out of the Cherokee Nation of 

Oklahoma.”  Id.  Interior found that neither the statute nor the regulation “address the question of 

whether two federally recognized tribes, one of which was formed under express congressional 

authorization from the citizens of the other can share the same reservation for the purposes of 

qualifying for the ‘former reservation’ exception in 25 U.S.C. § 2719(a)(2)(A)(i).”  Id.  Interior 

recognized, however, that the express statutory language makes clear “that the determination of 

whether the land is within the boundaries of a tribe’s former reservation is a determination for 

the Secretary to make.”  Id.  Interior also noted that interpreting the provision to the benefit of 

the UKB, consistent with the Indian canon of construction that ambiguous provisions of statutes 

are to be interpreted to a tribe’s benefit, would permit the gaming parcel to be taken in trust for 

IGRA purposes.  Id. 

In sum, Interior concluded that, “[i]n view of the origins of the Band as composed of 

Cherokee Indians, reorganized and separately recognized under express authorization from 

Congress, and a constitution approved by the Assistant Secretary of the Interior expressly 

establishing its tribal headquarters in Tahlequah, Oklahoma, within the historic reservation 

boundaries . . . the former reservation of the Cherokee Nation is also the former reservation of 

the UKB for purposes of applying the exception under 25 U.S.C. § 2719(a)(2)(A)(i).”  Id.   

Interior additionally relied on analysis in a June 24, 2009, decision pertaining to a different non-

gaming parcel (referred to as the “76-acre Community Services Parcel”) to support its conclusion 

that the two tribes could avail themselves of the same former reservation for IGRA purposes.  
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The June 24, 2009, decision, as clarified by a July 30, 2009, decision1

The June 24, 2009, Decision (“June 2009 Decision”) – issued by then-AS-IA Larry Echo 

Hawk – reversed the Regional Director’s August 8, 2008, decision denying the UKB’s 

application to have the 76-acre Community Services Parcel taken in trust and remanded the 

UKB’s application to the Regional Director to apply the categorical exception checklist, 

directing that if the Regional Director found that the application satisfied the checklist, she 

should hold the application pending resolution of AS-IA’s determination of authority to take the 

land in trust under section 5 of the IRA.  Id., AR003634.  In discussing the analysis under 25 

C.F.R. Part 151, Interior considered the jurisdictional problems and potential conflicts of land 

, found that any alleged 

jurisdictional conflicts between the UKB and the Cherokee Nation would not prevent Interior 

from taking land into trust for the UKB Corporation to be governed by the UKB on the former 

Reservation.  Id. at 6 (AR000022); see June 24, 2009, Decision, AR003631-43.   Interior further 

relied on analysis contained in a September 10, 2010, decision reaffirming a decision that the 76-

acre Community Services Parcel could be taken into trust on the former Cherokee Reservation 

for the UKB Corporation.  Id.  These Decisions’ analysis relied upon by reference is discussed 

below. 

                                                           
1  The July 30, 2009, Decision responded to a motion filed by Cherokee Nation after the June 24, 
2009, Decision, for reconsideration and withdrawal of the June 24 decision.  See AR003248-51.  
In the July 30 decision, the AS-IA declined to suspend the June 24 decision and directed the 
Regional Director to proceed with application of the Department’s checklist for a categorical 
exclusion under NEPA.  The AS-IA further held that suspension of the June 24 decision was not 
necessary because UKB’s request to acquire land in trust was specifically not decided and was 
reserved for further consideration in light of the recent Carcieri opinion.  The AS-IA noted that 
the June 24 decision did not render a finding on whether UKB was a successor-in-interest and 
did not make any binding findings regarding the status of the historic Cherokee Tribe.  The AS-
IA stated, “[a]s such, my June 24th decision was a partial ruling that did not make any finding of 
law or fact regarding my authority to take the land into trust on behalf of the UKB under any 
particular theory.”  AR003249.   
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use that may arise and explained in detail its position.2

Interior found that the 1946 Act was silent as to the authorities that the UKB would have.  

On its face, the 1946 Act imposes no limitations on the UKB’s authority.  It merely recognizes 

the UKB’s sovereign authority, which extends “over both [its] members and [its] territory.”  July 

2009 Decision at 6 (quoting United States v. Mazurie, 419 U.S. 544, 557 (1975)), AR003636.  

Interior stated that there was no reason, on the face of the 1946 Act, that the UKB would have 

less authority than any other band or tribe.  Id. 

  2009 Decision at 6-8, AR003636-38.  

Interior stated that the Regional Director’s conclusion that there would be problematic conflicts 

of jurisdiction between the Cherokee Nation and the UKB was premised on the conclusion that 

the Cherokee Nation has exclusive jurisdiction over its former reservation, which conclusion was 

in turn premised on a narrow reading that the 1946 Act authorizing the Keetoowahs to organize 

as a band under the OIWA withheld from the tribe any territorial jurisdiction.  Interior held that 

such a narrow reading was incorrect. 

Interior then considered the following statutory directive found in section 476(f) of the 

IRA: 

Departments or agencies of the United States shall not . . . make any decision or 
determination pursuant to the [IRA], or any other Act of Congress, with respect to 
a federally recognized Indian tribe that classifies, enhances, or diminishes the 
privileges and immunities available to the Indian tribe relative to other federally 
recognized tribes by virtue of their status as Indian tribes. 
 

25 U.S.C. § 476(f).  Interior explained its view that this section means that the UKB lacks 

territorial jurisdiction while other tribes have territorial jurisdiction.  The UKB, like the 

Cherokee Nation, possesses the authority to exercise territorial jurisdiction over its tribal lands.  

                                                           
2  The Part 151 regulations implement the various trust land acquisition authorities given to the 
Secretary. 
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Id. 

 Similarly, Interior explained and refuted prior departmental positions on the exclusivity 

of the Cherokee Nation within the former Cherokee treaty boundaries.  July 2009 Decision at 6, 

AR003636.  Interior additionally held that three letters from the Office of Law Enforcement 

Services and a Regional Director were not binding.  Id.  Moreover, Interior found their 

conclusions suspect because they did not discuss their analysis and basis.  Id.  Interior likewise 

held that previous federal court decisions, United Keetoowah Band v. Secretary, No. 90-C-608-B 

(N.D. Okla.) Order May 31, 1991, and Order & Judgment, United Keetoowah Band v. Mankiller, 

2 F.3d 1161 (10th Cir. 1993) (No. 92-C-585 B), were not binding.  Id. 

 Interior found that this determination was consistent with the 1998 appropriations rider, 

which provided that no appropriated funds shall be used to acquire land into trust within the 

former Cherokee reservation without consulting with the Cherokee Nation.  Id. at 7, AR003637.  

Interior stated that if the Cherokee Nation had exclusive jurisdiction over the former Cherokee 

reservation, then the appropriations rider would have been a nullity.  In other words, Congress 

did  not need to require the Cherokee Nation’s consent because Interior’s land acquisition 

regulations, 25 C.F.R. Part 151, would have already required that consent.  Id. 

 Interior held that the fact that the UKB’s charter, approved by the Assistant Secretary in 

1950, authorizes the UKB to hold land for tribal purposes weighs heavily in favor of finding that 

the UKB Corporation can have land taken into trust.  July 2009 Decision at 6, AR003636. 

Section 1(b) of the charter identifies “the acquisition of land” as one of the corporation’s 

purposes.  Interior found that in stating that the charter did not override the department’s 

previous position or court rulings, the Regional Director had “misperceived the relative 

significance of the charter approval and the more recent statements by acting and subordinate 
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officials.”  Id.  Interior noted that the approval statement signed by the Assistant Secretary on 

May 8, 1950, states in pertinent part: 

Upon ratification of this Charter all rules and regulations heretofore promulgated 
by the Interior Department or by the Bureau of Indian Affairs, so far as they may 
be incompatible with any of the provisions of the said Charter and the 
Constitution and Bylaws will be inapplicable to this Band from and after the date 
of their ratification thereof [October 3, 1950]. 
 
All officers and employees of the Interior Department are ordered to abide by the 
provisions of the said Constitution and Bylaws, and the Charter. 
 

Id.  As Interior explained, “[i]t is beyond dispute that when the UKB organized in 1950, the 

Band and the Assistant Secretary, in approving the charter, anticipated that the UKB would hold 

tribal trust property.  It is the statements of the acting and subordinate officials that can’t be 

given weight over the approval of the corporate charter.”  Id.   

In the July 2009 Decision, Interior held that even though both the UKB and the Cherokee 

Nation intended to assert jurisdiction over UKB’s trust land, Interior could still take the land in 

trust for the UKB.  The UKB would have exclusive jurisdiction over land that the United States 

holds in trust for the UKB.  Id.  But even if the UKB had to share jurisdiction with the Cherokee 

Nation, such shared jurisdiction did not preclude Interior from taking the land into trust.  “Shared 

jurisdiction is unusual; but it is not unheard of.”  Id.  In fact, Interior anticipated that there would 

be situations in which two tribes would share jurisdiction, Solicitor’s Opinion, M-27796 

(November 7, 1934); 1 Op. Sol. on Indian Affairs 478 (U.S.D.I. 1979), and in a April 12, 2009, 

memorandum the Regional Director reported that several tribes within the Eastern Oklahoma 

Region share jurisdiction over parcels held in trust.  Id. at 7-8, AR003636-37.  These tribes 

include the Eastern Shawnee Tribe of Oklahoma, the Miami Tribe of Oklahoma, the Modoc 

Tribe of Oklahoma, the Ottawa Tribe of Oklahoma, the Peoria Tribe of Indians of Oklahoma, the 

Quapaw Tribe of Indians of Oklahoma, the Seneca-Cayuga Tribe of Oklahoma, and the 
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Wyandotte Nation, who all share a 40.5 acre trust parcel.  Id. at 8, AR003637.  Those same 

tribes, with the exception of the Modoc Tribe, also share a 114 acre parcel.  Id.  Interior found 

that in a situation directly analogous to the UKB, the Thlopthlocco Creek Tribal Town has 19 

parcels of trust land within the former Creek reservation.  Id.  Interior noted that “[t]he UKB and 

the Cherokee Nation should be able, as these other tribes have done, to find a workable solution 

to shared jurisdiction.”  Id. 

Second, Interior determined that it had the statutory authority to take the Parcel in trust 

for the UKB Corporation pursuant to the 1946 Act and OIWA § 503.  2012 Decision at 6, 

AR000021.  To explain this conclusion, Interior incorporated by reference the September 10, 

2010, Decision (“2010 Decision”) pertaining to the 76-acre Community Services Parcel.  2012 

Decision at 6, AR000022; see 2010 Decision, AR003587-88.  Interior noted that the 1946 Act 

applied OIWA § 503 to the UKB and was intended to secure to the UKB “any benefits . . . 

available to other Indian bands or tribes” under the OIWA.  2010 Decision at 2, AR003587.  

Interior concluded that “Congress clearly intended to afford the Keetoowah band all of the 

benefits and rights as other tribes under the OIWA, which necessarily include the benefit of 

having land placed into trust under Section 1 or Section 3” of the OIWA.  Id.  Interior further 

noted that section 503 of the OIWA authorizes the Secretary to charter corporations that may 

convey to the incorporated group “any other rights or privileges” secured to an organized Indian 

tribe under the IRA.  Id.  Interior noted that its 1950 approval of the UKB Corporation’s charter, 

which authorized it to accept and hold “property of every description,” including land in trust, 

demonstrated the department’s understanding that holding land in trust was one of the “rights” 

secured under the IRA to an organized tribe that was incorporated into the OIWA.  Id. at 3, 

AR003588.  Interior found that section 3 does not explicitly authorize the AS-IA to take land in 
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trust, but that authority is implicit.  Id.  A necessary corollary, Interior concluded, was that “the 

Secretary must possess actual authority [under section 503 of the OIWA] to take the land in 

trust.”  Id. 

Third, Interior found that the regulatory factors to be considered in deciding whether to 

take the land into trust, see 25 C.F.R. Part 151, supported the trust acquisition.  2012 Decision at 

5-7, AR0021-23.  Interior found that the UKB “has an urgent need” to have the property 

acquired in trust, as the gaming facility in 2010 provided more than $1.2 million for tribal 

programs including human services, emergency funds, housing rehabilitation, family services, 

education, clothing voucher, and elder assistance.  Id. at 6, AR000022.  Interior recognized that 

jurisdictional disputes could occur in the future but believed there is adequate foundation for 

resolving them.  Id. at 6, 8, AR000022, 24.  This conclusion is consistent with, and supported by, 

the findings made by Interior in the 2009 Decision and incorporated into the 2012 Decision.  See 

2009 Decision at 7-8, AR003637-38. 

D. Plaintiffs’ Complaint 

Plaintiffs filed suit for declaratory and injunctive relief seeking to enjoin the 2012 

Decision in this court on August 29, 2012.  ECF No. 2.  In their complaint, Plaintiffs alleged that 

in its 2012 Decision, Interior (1) improperly invoked the Secretary’s discretionary authority for 

the trust acquisition under the IRA by failing to apply the holding in Carcieri limiting that 

authority to trust acquisitions for tribes that were “under federal jurisdiction” when the IRA was 

enacted in 1934; (2) lacked authority to take land into trust for the benefit of the UKB 

Corporation; (3) violated IGRA by determining that the “former reservation” exception applied 

to UKB’s ongoing gaming operations, despite the NIGC’s prior determination that the gaming 
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was not in compliance with IGRA; (4) violated the Cherokee Nation’s treaty rights under the 

1866 Treaty; and (5) violated Interior’s regulatory requirements.   Compl., ¶¶ 2-6. 

After Plaintiffs filed their lawsuit, and following discussions between the parties, on 

September 5, 2012, Interior voluntarily stayed the trust acquisition, reserving its right to re-

evaluate and terminate the self-stay with notice provided to the Cherokee Nation.  As the parties 

were aware, the State conditioned its stay of enforcement proceedings on the United States 

actually transferring title by July 30, 2013.  When it appeared that the litigation would not be 

resolved by this deadline, Interior approached the State and requested an extension of this 

deadline.  The State denied Interior’s request.  Therefore, in order to preserve the status quo, on 

July 15, 2013, Interior gave notice to the Cherokee Nation that it intended to complete the trust 

acquisition within 30 days to avoid the closure of the gaming facility due to the approaching 

expiration of the agreement between the UKB and the State of Oklahoma.  On July 23, 2013, 

Plaintiffs sought a preliminary injunction to prevent Interior from effectuating the trust 

acquisition.  ECF Nos. 77-79.  In the meantime, the State agreed to a limited extension of the 

non-enforcement period until August 30, 2013.  

On August 12, 2013, after expedited briefing and hearing, the Court provided its oral 

opinion granting Plaintiffs’ motion for preliminary injunction and denied the UKB’s oral request 

for a stay pending appeal.  ECF No. 91.  Federal Defendants and the UKB filed timely notices of 

appeal with the United States Court of Appeals for the Tenth Circuit on August 14 and 20, 2013, 

ECF Nos. 93, 102, and requested a stay of the Court’s ruling until decision was issued on appeal.  

On August 26, 2013, the Tenth Circuit denied the request to stay the preliminary injunction 

ruling.  ECF No. 106.  On November 25, 2013, Federal Defendants and the UKB dismissed their 
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appeals on the basis of an agreement among the parties to seek an expedited merits briefing 

schedule from this Court.  ECF No. 128. 

III. STANDARD OF REVIEW 

In determining whether agency action was arbitrary and capricious, the Court must apply 

the highly deferential standard of review applicable to agency action under the Administrative 

Procedure Act of 1946, 5 U.S.C. §§ 551-559, 701-706 (“APA”).  The Court must sustain 

Interior’s decision to take land into trust for the UKB Corporation unless the decision was 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. 

§ 706(2)(A).  That standard “is narrow” and the reviewing court must not “substitute [its] 

judgment for that of the agency.”  Colo. Wild v. USFS, 435 F.3d 1204, 1213 (10th Cir. 2006).  

Rather, the Court reviews the decision to ensure that it was based on the relevant factors and was 

not a “clear error of judgment.”  Id. 

In determining whether agency action was “arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law,” 5 U.S.C. § 706(2)(A), such that it must be set aside, 

the critical question “is ‘whether the decision was based on a consideration of the relevant 

factors and whether there has been a clear error of judgment.’”  City of Colo. Springs v. Solis, 

589 F.3d 1121, 1131 (10th Cir. 2009) (quoting McAlpine v. United States, 112 F.3d 1429, 1436 

(10th Cir. 1997)).  The APA standard encompasses a presumption in favor of the validity of 

agency action, and thus, “the ultimate standard of review is a narrow one.  The court is not 

empowered to substitute its judgment for that of the agency.”  Citizens to Pres. Overton Park v. 

Volpe, 401 U.S. 402, 416 (1971), overruled on other grounds by Califano v. Sanders, 430 U.S. 

99, 105 (1977); City of Colo. Springs, 589 F.3d at 1121.  Review under the APA standard is 

“highly deferential” and “presumes the agency’s action to be valid.”  Envtl. Def. Fund, Inc. v. 
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Costle, 657 F.2d 275, 283 (D.C. Cir. 1981).  There is a strong presumption in favor of upholding 

decisions where agencies have acted within their scope of expertise.  Marsh v. Or. Nat’l Res. 

Council, 490 U.S. 360, 376, 378 (1989).  Courts will grant considerable leeway to an agency’s 

interpretation of statutes it is charged with administering and to its implementation of its own 

regulations.  See City of Arlington v. Fed. Commc’ns Comm’n, 133 S. Ct. 1863 (2013); Auer v. 

Robbins, 519 U.S. 452, 461 (1997) (Secretary’s interpretation of own regulations are controlling 

unless “plainly erroneous or inconsistent with the regulation.”). 

IV. ARGUMENT 

 Interior reasonably determined that it has the statutory authority to take land into trust for 

the UKB Corporation.  Interior’s decision was based on a consideration of the relevant factors 

and there was no clear error of judgment.  Plaintiffs raise several objections to Interior’s decision 

to take the Parcel into trust on behalf of the UKB Corporation.  Plaintiffs first argue that 

Interior’s decision that it possesses the statutory authority to acquire the Parcel in trust on behalf 

of the UKB Corporation is contrary to law and the department’s own policies and regulations.  

Plaintiffs next argue that Interior’s decision that the Cherokee Nation “former reservation” is the 

UKB’s former reservation for purposes of IGRA is contrary to law, arbitrary, and capricious.  

Plaintiffs also challenge Interior’s conclusion that the Cherokee Nation’s consent was not 

required as arbitrary and capricious and contrary to law.  Plaintiffs finally argue that the AS-IA 

failed to give sufficient weight to evidence regarding jurisdictional conflicts and failed to 

adequately consider whether the Bureau of Indian Affairs (“BIA”) is sufficiently equipped to 

discharge any additional duties that would arise as a result of the trust acquisition.  As Federal 

Defendants will discuss, Plaintiffs fail to overcome the presumption of validity afforded to 

Interior’s action, and do not overcome the substantial deference afforded to Interior’s 
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interpretation of statutory and regulatory provisions and its exercise of discretion over Indian 

matters.  

A. Interior reasonably determined that the Parcel is within the UKB’s “Former 
Reservation” under IGRA. 

 
In matters of tribal recognition and sovereign-to-sovereign relationships, Interior has 

special expertise to which courts give substantial deference.  See, e.g., United Tribe of Shawnee 

Indians v. United States, 253 F.3d 543, 551 (10th Cir. 2001) (Determinations about tribal matters 

“should be made in the first instance by the Department of the Interior since Congress has 

specifically authorized the Executive Branch to prescribe regulations concerning Indian affairs 

and relations.”).  Congress has assigned “the management of all Indian affairs and of all matters 

arising out of Indian relations,” to Interior, id. § 2, and tasked Interior with promulgating 

regulations to effect provisions of statutes relating to Indian Affairs, see 25 U.S.C. § 9.  See 

James v. Dep’t of Health & Human Servs., 824 F.2d 1132, 1138 (D.C. Cir. 1987); see also 

Robinson v. Salazar, 838 F. Supp. 2d 1006, 1029 (E.D. Cal. 2012) (citing James, 824 F.2d at 

1137-38) (“Congress delegated to the Department of the Interior the authority to adopt 

regulations to administer Indian affairs and to clarify department authority by regulation . . .”). 

Interior, in addressing whether the Parcel is within the “former reservation” of the UKB, 

recognized that it was dealing with a unique and complex situation, where one federally 

recognized tribe composed of Cherokee Indians, the UKB, was formed out of another federally 

recognized tribe of Cherokee Indians, the Cherokee Nation.  2012 Decision at 4, AR000020.  

Interior further recognized that the UKB was organized and separately recognized by Congress 

in the 1946 Act, and that the Secretary had approved the UKB’s constitution, which established 

the tribal headquarters in Tahlequah, Oklahoma, within the historic Cherokee reservation 

boundaries.  Id. 
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Interior correctly determined that IGRA and Interior’s regulations were ambiguous as 

applied to these facts.3

The IGRA exceptions to the bar against gaming on trust lands acquired after 1988 

demonstrate a concern for limiting gaming to locations within, abutting, or otherwise related to 

current or historic Indian lands in order to limit interference with state sovereignty.  Absent a 

connection to such Indian lands, gaming may occur on trust lands acquired after 1988 only if the 

state governor and Interior concur that gaming would not be detrimental to the surrounding 

community.  See 25 U.S.C. §§ 2719(a) & (b).  The “former reservation” exception is not 

intended to limit tribal competition but to allow tribes to use their historic territories in 

furtherance of IGRA’s purposes of tribal self-sufficiency and economic development. This is 

exactly what Interior’s decision does here.   

  The Parcel is within the historic boundaries of the last reservation for the 

Cherokees, “an Oklahoma tribe;” the only question is whether the UKB, given it unique history, 

may claim the same area as its former reservation.  As Interior recognized, nothing in IGRA, 

which provides for the existence of a former reservation to be “determined by the Secretary,” or 

the regulations, which require only that the last reservation be for “an Oklahoma tribe,” 

addresses whether two federally recognized tribes, one formed under express congressional 

authorization from the citizens of another, and both occupying the same lands for nearly two 

centuries, can share the same former reservation under IGRA.  2012 Decision at 4, AR000020. 

The section 2719’s bar against gaming on trust land acquired after 1988 is to be 

construed narrowly, and the exceptions broadly, to further IGRA’s purposes.  Grand Traverse 

                                                           
3  Plaintiffs challenge Interior’s invocation of the Indian canons of construction.  See Pls.’ Br. at 
34.  Regardless of the canons’ applicability in this circumstance, Interior relied on the relevant 
statutory language and congressional intent to interpret an ambiguous provision and that 
reasonable interpretation is entitled to deference under Chevron. 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 27 of 52



21 

Band of Ottawa and Chippewa Indians v. Office of U.S. Atty. For W. Div. of Mich., 369 F.3d 

960, 971-72 (6th Cir. 2004); see also City of Roseville v. Norton, 348 F.3d 1020, 1030-32 (D.C. 

Cir. 2003) (holding that the “restoration of lands” exception should be interpreted broadly 

because IGRA’s exceptions “embody policies counseling for a broader reading” due to the 

statute’s general purpose of promoting tribal economic development and self-sufficiency).  

Interior’s determination that the Parcel satisfies IGRA’s “former reservation” is consistent with 

these standards. 

Interior’s regulatory definition of “former reservation,” which is an ambiguous term here, 

is due deference under Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 

U.S. 837 (1984).  And Interior’s interpretation of its regulatory definition is due deference under 

Decker v. Northwest Environmental Defense Center, 133 S. Ct. 1326, 1337 (2013), because it is 

not plainly erroneous or inconsistent with regulations.  See also Auer, 519 U.S. at 461 (Court 

held that Labor Secretary’s interpretation of regulations is “controlling unless ‘plainly erroneous 

or inconsistent with the regulation.’”) (citations omitted).  Both the statute and the regulation 

assign to the Secretary of the Interior the determination of the existence of a former reservation.4

Interior adequately explained its 2012 Decision rationale and reconciled it with previous 

positions by officials in Interior and court holdings.  As to the prior court holdings, UKB v. 

Secretary of the Interior, No 90-C-608-B (N.D. Okla. May 31, 1991); Buzzard v. Okla. Tax 

  

Furthermore, the complex circumstances involving the congressional recognition of one tribe 

that developed from another and the interwoven history and co-existence of the two tribes within 

the same geographic area particularly implicate Interior’s special expertise in Indian affairs. 

                                                           
4  In Section 134 of Public Law No. 107-63, 115 Stat. 442-443 (2001), Congress reaffirmed that 
“[t]he authority to determine whether a specific area of land is a ‘reservation’ for purposes of 
[IGRA] was delegated to the Secretary of the Interior on October 17, 1988.”  
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Comm., No. 90-C-848-B (N.D. Okla. Feb. 24, 992); and UKB v. Mankiller, No. 92-C-585-B 

(N.D. Okla. Jan. 27, 1993), aff’d, 2 F.3d 1161, 1993 WL 307937 (10th Cir. 1993) (unpublished 

disposition), these holdings are not inconsistent with Interior’s decision and, in any event, 

Interior did consider these decisions and readily distinguished them.  First, the holdings are not 

inconsistent with Interior’s decision.  The 1991 UKB decision held that the Cherokee Nation was 

an indispensable party to the UKB’s claims to a statutory right to certain Indian lands within the 

historic reservation to which the Cherokee Nation held title, and that holding is irrelevant to the 

Parcel here which is owned by the UKB.  Buzzard held that the prohibition against alienation in 

UKB’s charter did not make the UKB’s land “Indian Country” – an analysis with which Interior 

agrees and that necessitates the UKB’s land-into-trust application here.  Mankiller simply relied 

on the analysis in the Buzzard decision, and in any event was dismissed on sovereign immunity 

grounds.   

The AS-IA’s determination of the case law was guided by previous department analysis 

and consideration.  Specifically, in a February 14, 2008, memorandum to the AS-IA, the 

Associate Solicitor, Indian Affairs analyzed the Regional Director’s 2006 decision denying the 

UKB’s request to take the 76-acre Community Services Parcel in trust.  AR004933-35.  As part 

of her decision, the Regional Director stated that it was the position of the Secretary and the 

courts that the Cherokee Nation possessed exclusive jurisdiction over the former Cherokee 

reservation.  The Associate Solicitor found that this position was not well-established.  

AR004933.  The Associate Solicitor noted that the consistent opinion of the Secretary was only 

two statements from the Regional Director and one statement from an Acting Assistant 

Secretary, which were not accompanied or supported by any analysis.  Id.  Moreover, the 

Associate Solicitor found that the statements were based on a questionable legal assumption that 
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the 1946 Act precluded the UKB from acquiring land in trust because the Act did not provide 

any land for the UKB.  Id.  Further, the Associate Solicitor found that the federal court opinions 

did not in fact determine authoritatively that the Cherokee Nation had exclusive jurisdiction.  Id.  

One of the opinions merely states that the department’s position is that the Cherokee Nation had 

exclusive jurisdiction, United Keetoowah Band v. Secretary of Interior, No. 90-C-608-B.  

Another opinion was affirmed on a different ground, Buzzard v. Oklahoma Tax Commission, 992 

F.2d 1073 (10th Cir. 1993).  And the final opinion was based on the Buzzard district court 

opinion and was decided before the Court of Appeals decided the appeal, United Keetoowah 

Band v. Mankiller, No. 92-C-585-B, aff’d 2 F.3d 1161 (10th Cir. 1993).  AR004933-34.  In 

short, the Associate Solicitor found that Federal courts have not addressed the merits of whether 

the Cherokee Nation has exclusive jurisdiction over the former Cherokee reservation, and the 

issue remains unsettled.  Id.   

Moreover, to the extent the decision here is a departure from earlier views held by 

Interior officials regarding the Cherokee Nation’s exclusive jurisdiction, Interior thoroughly 

explained and justified the reasons for any such departure by incorporation of its June 2009 

Decision.  See 2012 Decision at 6, AR000022 (incorporating portions of the 2009 Decision, 

AR003631).  The AS-IA set forth in detail his reasons for departure from the previous decisions 

of lower officials and an acting assistant secretary.  The Court cannot require a more searching 

review than the thorough explanation already set forth by Interior.  See FCC v. Fox Television 

Stations, Inc., 556 U.S. 502, 519 (2009).   

Plaintiffs seem to request a more searching review, however, when they cite to a draft 

briefing paper on UKB trust acquisition that notes that the 2012 Decision and the decision 

concerning the 76-acre Community Services Parcel were the “first to find authority to acquire 
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land in trust pursuant to section 3 of the OIWA.”  Pls.’ Merits Br. (“Pls.’ Br.”) at 15 (ECF No. 

132) (quoting AR004380).  Plaintiffs make the bald assertion that just because a draft document 

noted that a decision was the first, it somehow follows that the AS-IA “clearly” recognized that 

the decision “deviates” from established federal law and was so implausible that it could not be 

ascribed to a difference in view.  Pls.’ Br. at 15.  But, as detailed above, Interior explained and 

justified the reasons for its decision.  All that Interior must do is supply the usual “reasoned 

explanation” for agency action and that explanation must “display awareness that it is changing 

position and provide an adequate explanation for its departure from its established precedent.”  

FCC, 556 U.S. at 519.  But, it need not demonstrate to a court’s satisfaction that the reasons for 

the new policy are better than the reasons for the old one.  Id.  Instead, it suffices “if the new 

policy is permissible under the statute, that there are good reasons for it, and that the agency 

believes it to be better.”  Id.  Interior has done just that. 

Interior’s 2012 decision is not contrary to IGRA’s “Indian Lands” and tribal jurisdiction 

requirements.  Plaintiffs argue that IGRA required that Interior consider not only whether the 

land to be taken into trust qualifies as Indian lands (i.e. “former reservation”) but also whether 

the tribe possesses governmental power over that land pursuant to 25 U.S.C. § 2703(B).  Pls.’ Br. 

at 26.  Although most fee-to-trust determinations do not make an explicit determination as to a 

tribe’s governmental authority over the land, this finding was implicit in Interior’s determination 

that the parcel was located within the UKB’s former reservation and in Interior’s later discussion 

of Part 151.10 that the UKB possesses territorial jurisdiction.  See 2012 Decision at 5-6, 

AR000021-22.   

Plaintiffs further argue that Interior’s interpretation of 25 U.S.C. § 476(f) is unduly 

expansive and that it allows “any federally recognized tribe” to “acquire trust lands in another 
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tribe’s jurisdictional area.”  See Pls.’ Br. at 45 (emphasis in original).  Plaintiffs misstate 

Interior’s interpretation.  Interior did not find that section 476(f) allows or requires Interior to 

recognize any federally recognized tribe’s attempt to acquire land in another’s jurisdictional area.  

Rather, Interior examined the history of the UKB and the Cherokee Nation and found that they 

both had ties to the historic Cherokee territory.  2012 Decision at 4, AR000020.  Second, Interior 

re-considered the language of the 1946 Act and found that it placed no limitations on UKB’s 

authority; the 1946 Act merely recognized the UKB’s sovereign authority.  Id. at 6, AR000022; 

2009 Decision at 6-7, AR003636-37.  Based on these findings, Interior determined that the UKB 

possesses the authority to exercise territorial jurisdiction, just as other tribes do.  2009 Decision 

at 6, AR003636.  This consideration is far from an interpretation that section 476(f) allows any 

tribe to acquire trust property and exercise jurisdiction in any other tribe’s jurisdictional area 

regardless of specific history and ties to the land.  Instead, it merely recognizes that two tribes 

may share a jurisdictional area.  See 2009 Decision at 7-8, AR0037-38 (“Indeed, the Department 

recognized that there would be situations in which two tribes must share jurisdiction.”).   

Interior further noted that the conclusion that the Cherokee Nation does not have 

exclusive jurisdiction over the former reservation was consistent with a 1998 congressional 

appropriations rider providing that no appropriated funds may be used to acquire land into trust 

within the former Cherokee reservation without consulting with the Cherokee Nation – a 

provision that amended the original 1991 appropriations rider which, in contrast, required the 

Cherokee Nation’s consent to such trust acquisitions.  Id.5

                                                           
5  The appropriations riders are at Pub. L. No. 105-277, 112 Stat. 2681-246 (1998), and Pub. L. 
No. 102-154, 105 Stat. 1004 (1991). 

  Interior explained that prior opinions 

of certain Interior officials, which were issued prior to the 1994 IRA amendment or issued by 
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subordinate officials, were not binding and could not be given weight over Interior’s 1950 

approval of the UKB Corporation’s charter, which expressly identifies “the acquisition of land” 

as one of its purposes.  Id. 

Nor do the decisions in Citizen Band Potawatomi Indian Tribe of Oklahoma v. Collier, 

142 F.3d 1325 (10th Cir. 1998) and Kialegee Tribal Town of Oklahoma v. Muskogee Area 

Director, 19 I.B.I.A. 296 (1991) compel a different conclusion.  See Pls.’ Br. at 39.  In Citizen 

Band, the court denied the assertion that the Absentee Shawnee Tribe and the Potawatomi Tribe 

shared a former reservation because the court found that the language, history, and historical 

circumstances of the 1891 Act demonstrated that the land at issue had been set aside by treaty for 

the exclusive use of the Potawatomi Tribe.  142 F.3d at 1332-34.  Although the Absentee 

Shawnee had settled down on the land, it was not by any treaty or executive order, and the 

government, in passing the statute, acknowledged their presence but did not intend to grant them 

the land as a reservation. Id.  The court held that Congress did not undertake any affirmative 

actions to legitimize the Absentee Shawnee’s presence and mere knowledge was insufficient to 

abrogate the treaty rights granted to the Potawatomi Tribe.  Id. at 1334.  Here, the facts are quite 

different.  As Interior noted in its decision, this is not an issue of a separate tribe.  The UKB 

existed as an organization of Cherokee Indians in Oklahoma, and “[t]here is no question that the 

UKB occupied the former Cherokee reservation nor that the Keetoowah Society of Oklahoma 

Cherokees was formed out of the Cherokee Nation of Oklahoma.”  2012 Decision at 4, 

AR000020.  Thus, the UKB is not like the Absentee Shawnee, a group that migrated to land 

already occupied by another tribe, but is a tribe “formed under express congressional 

authorization from the citizens of the other [and] can share the same former reservation for 
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purposes of qualifying for the ‘former reservation’ exception in 25 U.S.C. § 2719(a)(2)(A)(i)” as 

determined by the Secretary.  Id. 

In Kialegee Tribal Town, the Interior Board of Indian Appeals (“IBIA”), in affirming the 

Area Director’s decision that he could not consider acquiring land in trust for the Kialegee 

without the concurrence of Muscogee Creek, stated that: 

Appellant does not contend that it ever had its own reservation or that it now has 
its own “former reservation” within the meaning of 25 CFR 151.2(f).  As noted 
above, however, appellant may intend to argue that the entire former Creek 
Reservation is not only the Nation’s but also appellant’s reservation for purposes 
of Part 151.  Appellant fails to support such an argument, producing no evidence 
whatsoever that the Secretary has ever considered the former Creek Reservation 
to be appellant’s reservation.  The Board finds that the former Creek Reservation 
is not appellant’s reservation within the meaning of section 151.2(f) because it is 
not “that area of land constituting the former reservation of [appellant] as defined 
by the Secretary.” 
 

Kialegee Tribal Town, 19 I.B.I.A. at 303.  Interior’s decision in this case is not contrary to the 

IBIA’s ruling because in Kialegee, the tribal town did not contend that it had its own reservation 

or its own “former reservation” nor did it produce any evidence to support such a finding.  By 

contrast, Interior specifically considered the issue and the relevant factors, and found that the 

historic Cherokee reservation is also the “former reservation” of the UKB for purposes of the 

trust acquisition in this case.  2012 Decision at 4-6, AR00002-22; see also June 24, 2009 

Decision at 7, AR003637 (finding that Cherokee Nation does not have exclusive jurisdiction 

within the former Cherokee reservation).6

B. Interior reasonably determined that it had statutory and regulatory 
authority to take land into trust for the UKB Corporation. 

    

 
Interior, considering the record before it and the application of statutes and regulations to 

                                                           
6  Plaintiffs also argue that it is significant that the UKB’s constitution does not contain a claim 
of its territorial designation.  Pls.’ Br. at 33.  It is not. The OIWA does not require that a tribe list 
a geographic area in its constitution.  
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that record, reasonably determined that it had the statutory and regulatory authority to take land 

into trust for the UKB Corporation.  Plaintiffs’ arguments to the contrary are unavailing. 

1. The Trust acquisition is authorized by Section 3 of the OIWA. 

Interior reasonably determined that the trust acquisition for the UKB Corporation is 

authorized by section 3 of the OIWA, 25 U.S.C. § 503.  As Interior explained in its decision, in 

the 1946 Act, Congress recognized the UKB as a band of Indians within the meaning of the 

OIWA, “to secure any benefits which, under the Oklahoma Indian Welfare Act, are available to 

other Indian bands or tribes.”  60 Stat. 976; H.R. Rep. No. 79-447, at 2 (1945).  The OIWA, in 

turn, authorizes Interior to issue a charter of incorporation to the recognized band of Indians, 

which may convey to the incorporated group the right to “enjoy any other rights or privileges 

secured to an organized Indian tribe” under the IRA.  25 U.S.C. § 503.  “One of the rights” 

conferred in the “bundle of Federal benefits” provided by the IRA is “the ability to petition the 

Secretary to take land into trust for the Tribe’s benefit.”  Carcieri, 555 U.S. at 403-04 (Stevens, 

J., dissenting).  As Interior recognized, because a tribe incorporated under the OIWA has the 

right to petition for land to be held in trust, it necessarily follows that the Secretary has the 

corresponding authority to take the land in trust for an incorporated tribe.  Thus, Interior 

reasonably determined that it had statutory authority to take land into trust for the UKB 

Corporation, a determination to which deference is due.  See City of Arlington, 133 S. Ct. 1863 

(court defers to agency interpretation of statutory ambiguity concerning agency’s jurisdiction).   

Plaintiffs argue that Interior’s decision is an attempt to circumvent the holding in 

Carcieri, that the UKB has no right to have land taken into trust under the IRA, and that the 

OIWA could not create greater rights in the UKB Corporation than those held by the tribe.  Pls.’ 

Br. at 15-17.  This assertion is incorrect and is based on a misreading of the OIWA’s statutory 
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language.  Congress itself described the OIWA as “permit[ting] the Indians of Oklahoma to 

exercise substantially the same rights and privileges as those granted to Indians outside of 

Oklahoma by the [IRA],” H.R. Rep. No. 478, without suggesting that those rights pertained only 

to Oklahoma Indians who were members of Indian tribes under federal jurisdiction in 1934.  

Rather, the OIWA confers “rights or privileges secured to an organized tribe” under the IRA.  

The OIWA thus confers to tribes incorporated under the OIWA the IRA rights generally; it does 

not differentiate between tribes organized before or after 1934, which would make little sense in 

a 1936 statute authorizing tribes to reorganize.  Indeed, as the UKB had no right to organize 

under the IRA, from which Oklahoma tribes were specifically excluded from those sections – it 

is only by virtue of the OIWA that these rights and privileges available under the IRA are made 

applicable to Oklahoma tribes including the UKB.  Plaintiffs’ assertion is untenable.  

Plaintiffs’ argument also fails because it has the effect of importing the IRA’s statutory 

definition of “Indian” into the OIWA, which is clearly wrong.  The IRA’s definition of “Indian” 

is necessary in the IRA because the substantive provisions of the IRA apply to “Indians” without 

qualification.  For example, the IRA authorizes the Secretary to acquire land “for the purpose of 

providing land for Indians,” 25 U.S.C. § 465, provides the right to organize “any Indian tribe,” 

id. § 476(a), and authorizes the Secretary to issue a charter of incorporation to an Indian “tribe,” 

id. § 477.  The IRA limits these provisions by defining “Indian,” in part, to include “all persons 

of Indian descent who are members of any recognized Indian tribe now under federal 

jurisdiction.”  Id. § 479.  Section 3 of the OIWA, in contrast, itself specifically defines to whom 

it applies: “[a]ny recognized tribe or band of Indians residing in Oklahoma.”  25 U.S.C. § 503.  

Importing the IRA definition into section 3 of the OIWA would redundantly limit the statute’s 

scope to a “recognized” tribe, which is unnecessary, and would limit the rights and privileges 
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authorized in the 1936 OIWA to tribes under federal jurisdiction in 1934, which is inexplicable.  

That limitation is even more absurd when applied to the 1946 Act, which expressly 

“recognize[s]” the UKB “as a band of Indians residing within Oklahoma” within the meaning of 

the OIWA.  

If Congress had wanted to limit the OIWA to tribes under federal jurisdiction in 1934, it 

would have said so.  Where the words of a later statute differ from those of a previous one on the 

same or related subject, Congress must have intended them to have a different meaning.  Klein v. 

Republic Steel Corp., 435 F.2d 762, 765-66 (3d Cir. 1970).  The legislative history of the two 

statutes demonstrates that the concerns that Congress had about an overly broad application of 

the IRA did not exist with respect to the OIWA.  In considering the IRA, Congress was 

concerned about extending the benefits of the statute to all self-identified Indians.  See Carcieri 

v. Kempthorne, 497 F.3d 15, 28 (1st Cir. 2007), rev’d on other grounds Carcieri v. Salazar, 555 

U.S. 379 (2009).  With respect to the OIWA, however, Congress understood specifically to 

whom the statute would apply, noting that it would “affect the welfare of approximately 125,000 

Indians representing about 30 different tribes.”  H.R. 2408, 74th Cong. (2d Sess. 1936).   

Congress’s reference to the IRA in section 3 of the OIWA was necessary only to 

incorporate the benefits and rights generally afforded to tribes by the IRA into the OIWA.  The 

IRA, as amended throughout the years, is the repository of most of the major benefits provided to 

federally recognized tribes, and Congress subsequently has incorporated the benefits of the IRA 

by reference in numerous tribal recognition statutes enacted decades after the IRA.  See, e.g., 25 

U.S.C. § 1300f (1978); 25 U.S.C. § 762 (1980); 25 U.S.C. § 715(a) (1989).  Carcieri itself 

recognizes that Congress has repeatedly enacted statutes extending the benefits of the IRA to 

“Indian tribes not necessarily encompassed within the definitions of ‘Indian’ set forth” in the 
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IRA.  555 U.S. at 392.  Congress, in recognizing the UKB under the OIWA – which made 

portions of the IRA applicable to recognized tribes thereunder – extended such benefits to the 

UKB.  Plaintiffs’ arguments otherwise are incorrect. 

Finally, Carcieri does not pose an obstacle to having and taking land in trust for tribes 

federally recognized after 1934.  Pls.’ Br at 16.  Plaintiffs misread the law.  While the definition 

of “Indian” in the IRA places a time constraint based on when a tribe was “under federal 

jurisdiction,” the statute “imposes no time limit upon recognition.”  Carcieri, 555 U.S. at 398 

(Breyer, J., concurring) (emphasis added).  Nor is the time when a tribe was “organized” 

pertinent to the scope of the IRA; indeed it was the IRA itself that first allowed tribes to 

organize.  Rather, determining whether a tribe was “under federal jurisdiction” in 1934 requires 

an often complex analysis, one that Interior has not yet undertaken with respect to the UKB.7

2. The trust acquisition is consistent with Interior’s regulations. 

  

Rather, as it did for a number of tribes that had trust applications pending when Carcieri was 

decided, Interior determined to examine whether other statutory authority existed allowing it to 

take land in trust for the UKB without determining whether the tribe satisfied the time 

constraints of the IRA.  Based on this examination, Interior identified several other possible 

statutory bases for trust acquisition for the UKB, including section 3 of the OIWA, which, as 

demonstrated here, authorized the trust acquisition by conferring on the UKB Corporation the 

“rights” secured to tribes under the IRA.   

Plaintiffs first argue that the trust acquisition violates Interior’s regulations because the 

                                                           
7  Interior would need to conduct a Carcieri analysis if the decision were remanded and Interior 
invoked its authority under the first definition of “Indian” in the IRA as it pertains to acquiring 
land in trust.  For the reasons explained herein, such a determination is not necessary under 
section 3 of the OIWA. 
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regulations place limitations on trust acquisitions for federally chartered tribal corporations.  Pls.’ 

Br. at 18.  Those regulations provide that Interior may acquire land in trust status when 

authorized by Congress for “an individual Indian or a tribe.”  25 C.F.R. § 151.3.  The 

regulations, in turn, define “tribe” to mean “a corporation chartered under” the IRA or OIWA 

where “statutory authority . . . specifically authorizes trust acquisitions for such corporations.”  

Id. § 151.2(b).  Section 3 of the OIWA provides such specific authority by conferring on tribal 

corporations any rights or privileges secured to an organized tribe under the IRA.  As established 

above, the right to petition for land to be held in trust is one of the specific, essential rights in the 

IRA; thus Interior reasonably concluded that “the Secretary must possess the actual authority to 

take the land in trust” for the UKB’s tribal corporation chartered under the OIWA.  AR003588 

(emphasis added). 

Plaintiffs argue that because Interior stated that the OIWA “implicitly” authorized trust 

acquisitions, the OIWA did not provide the requisite “specific” authorization.  Pls.’ Br. at 18-20.  

But the fact that authority is implicit does not mean it is not specific; to the contrary, it is well 

established that something may be both “specific” and “implicit.”  See, e.g., RUI One Corp. v. 

City of Berkeley, 371 F.3d 1137, 1151 (9th Cir. 2004) (Contract Clause analysis “subject[s] only 

state statute that impair a specific (explicit or implicit) contractual provision to constitutional 

scrutiny) (emphasis added); United States v. Cotto, 347 F.3d 441, 447 (2d Cir. 2003) (declining 

to reach question whether defendant could demonstrate coercion “even in the absence of a 

specific explicit or implicit threat”) (emphasis added); United States v. Wright Contracting Co., 

728 F.2d 648, 651 (4th Cir. 1984) (noting “the more specific limitations explicit and implicit” in 

certain enumerated conditions) (emphasis added); United States v. Mead Corp., 533 U.S. 218, 

219 (2001) (“Congress engages not only in express, but also in implicit, delegation of specific 
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interpretive authority”) (emphasis added).  Indeed, here, while the authority to take land in trust 

is implicit – in that it is not expressly stated – it is implied from the very specific and express 

grants of the rights and privileges available under the IRA.  Thus, Interior correctly concluded 

that the OIWA implicitly but specifically authorizes the Secretary to take land in trust for 

corporations chartered under OIWA § 503. 

A court must defer to an agency’s interpretation of its own regulation unless it is plainly 

erroneous or inconsistent with the regulation.  Auer, 519 U.S. at 462.  Here, as demonstrated 

above, Interior’s interpretation is not inconsistent with the statutory language.  Moreover, in the 

unique context of the OIWA, Interior’s interpretation is eminently reasonable.  The OIWA 

departed from the IRA by providing the “rights and privileges of an organized tribe” under the 

IRA to an “incorporated group” under the OIWA.  The OIWA provides tribal corporations with 

the governmental powers set forth in the IRA.  Thus, for example, while IRA section 476 

providing for organization of Indian tribes requires tribal constitutions to vest the tribe with the 

power to employ legal counsel, prevent the disposition of tribal assets without the tribe’s 

consent, and negotiate with federal, state, and local governments, these and virtually all other 

powers that the UKB may exercise are set forth not in the UKB’s constitution, but in its 

corporate charter.  As Interior approved the UKB’s constitution and charter in 1950, Interior at 

the time plainly understood that the IRA rights and benefits secured to the UKB by the 1946 Act 

and section 3 of the OIWA were to be exercised through the vehicle of the UKB Corporation.  

Accordingly, Interior reasonably concluded that the OIWA specifically authorized the Secretary 

to take land into trust for the UKB Corporation.8

                                                           
8  Plaintiffs also argue in a footnote that Interior’s failure to consider the acquisition as an off-
reservation application violates the APA.  Pls.’ Br. at 41-42 n.42.  Although Interior considered 
the requirements of 25 C.F.R. § 151.11 (regulations applicable to off-reservation acquisitions) in 
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It also does not matter that the UKB and the UKB Corporation are separate entities for 

purposes of considering UKB’s application pursuant to the Part 151 regulations.  See Pls.’ Br. at 

21.  Plaintiffs argue that Interior’s decision was arbitrary and capricious because Interior violated 

its regulations in considering an application submitted by the UKB to take land into trust for the 

benefit of the UKB Corporation.  Plaintiffs argue that Interior could only consider an application 

submitted by the group seeking to have land taken into trust for its behalf, not for another entity.  

Id.  Plaintiffs’ assertion is a misreading of the regulations, which make no such requirement.  

Section 151.9, the regulation concerning requests for approval of trust applications, states that a 

trust application “need not be in any special form but shall set out the identity of the parties, a 

description of the land to be acquired, and other information which would show that the 

acquisition comes within the terms of this part.”  25 C.F.R. § 151.9.  The regulation makes no 

mention of any requirement that a tribe cannot submit an application on its behalf and for its 

tribal corporation, or, as discussed below, whether a tribe and its tribal corporation may submit 

an application for an acquisition for either.  See Cnty. Of Charles Mix v. U.S. Dept. of Interior, 

799 F. Supp. 2d 1027, 1041 (D.S.D. 2011), aff’d 674 F.3d 898 (8th Cir. 2012) (court found that a 

resolution submitted by a tribe’s Business and Claims Committee requesting that the BIA take 

land into trust for the tribe did not violate Interior’s regulations because there was no 

requirement that the tribe be the entity requesting that land be taken into trust).   

                                                                                                                                                                                           
the context of the 76-acre Community Services Parcel, the AS-IA stated that it was not necessary 
to decide whether that application was for an on- or off-reservation acquisition because the result 
would be the same under both analyses.  2009 Decision at 5, AR003635.  Nevertheless, the 
Regional Director considered section 151.11 in her final recommendation, finding that the 
request met both requirements.  April 19, 2012, Regional Director Mem., AR005104.  In the 
decision at issue, however, Interior determined that the two tribes shared a former reservation, 
thereby clarifying that it would consider the factors contained in 25 C.F.R. § 151.10, “On-
reservation Acquisitions” to be applicable.  2012 Decision at 5, AR000021. 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 41 of 52



35 

Nor does the Department’s Fee-to-Trust Handbook, Version II (“Handbook”) make any 

such requirement.  The Handbook is an internal guidance document issued to all BIA Regional 

Directors to assist in preparing acquisition packages, including gaming and gaming-related fee-

to-trust acquisitions, for review by the Office of Indian Gaming Management Staff.  The 

Handbook explains each step of the fee-to-trust application process, including acknowledging 

receipt of applications and defining time frames for gathering information to complete those 

applications.  It also includes a checklist of those documents that must be transmitted to decision-

making officials regarding fee-to-trust decisions and provides step-by-step procedures for 

considering trust acquisitions.  See Handbook, AR004979-5076.  The Handbook has no binding 

effect upon the Department; it is informal guidance material that lacks the force of law.  See N. 

Cal. River Watch v. Wilcox, 633 F.3d 766, 779 (9th Cir. 2011) (citations omitted) (FWS 

handbook on permit processing was guidance material and not binding).  The Handbook imposes 

no discernible rights or obligations.  It does not constrain the Secretary’s discretion.  It is not 

published in the Federal Register or Code of Federal Regulations.  The document that preceded 

the current Handbook was not binding on the Department either.  See Michigan Gambling 

Opposition v. Kempthorne, 525 F.3d 23, 28-29 & n.3 (D.C. Cir. 2008) (2005 Checklist for 

Gaming Acquisitions was non-binding).  Nevertheless, Plaintiffs argue that the Handbook 

requires that the Secretary should have required the UKB Corporation to submit its own 

application because it uses the word “applicant” in discussing the procedure for considering an 

application.  Pls.’ Br. at 22.  But nothing in the Handbook suggests that this direction reflects an 

interpretation of any regulation, nor have Plaintiffs identified anything that would suggest as 

much.  The Handbook’s reference to an applicant is non-binding; it does not constrain the 

Department from considering the application submitted by the UKB and the UKB Corporation.   
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Additionally, the fact that UKB and UKB Corporation are separate entities is a distinction 

without a difference.  Interior recognized that the UKB’s tribal government and tribal 

corporation are separate entities.  Pls.’ Br. at 21 (citing Solicitors Opinion, 65 I.D. 483 (1958), 2 

Op. Sol. on Indian Affairs 1846, (U.S.D.I. 1979)).  It went on to note that the UKB government 

represents the UKB in its governmental affairs and that the UKB Corporation represents the 

UKB in its business affairs.  Id.  Interior discussed a Internal Revenue Service’s (“IRS”) ruling 

directly pertinent to the matter, noting that the IRS recognized the tribal character of the 

corporation in holding that tribal corporations, as a form of the tribe, are not taxable entities: 

“[t]he question of tax immunity cannot be made to turn on the particular form in which the tribe 

chooses to conduct its business.”  Id. (quoting Rev. Rul. 81-295; 1981-2 C.B. 15; 1981 IRB 

LEXIS 95).  As Interior noted, “[t]he UKB Corporation is merely the tribe organized as a 

corporation.”  Id.  Its property is tribal property.  Tribal property is subject to the governing 

authority of the UKB government.  Interior concluded that thus, “any land placed into trust for 

the UKB Corporation would necessarily be under the governmental jurisdiction of the UKB 

government.”  Id.  See also AR003588, n.1 (“The UKB Corporation is merely the tribe organized 

as a corporation.”).9

                                                           
9 Federal Defendants further note that it appears that the UKB and the UKB Corporation 
submitted the application jointly, in which case the applicant did submit the application on its 
behalf.  The application states that “On behalf of the [UKB], a federally recognized tribe, and the 
[UKB Corporation], a federally-chartered corporation, this letter amends the April 12, 2006 
application . . . [and] respectfully requests that the Secretary accept the Gaming Parcel into trust 
for either the Tribe . . . or the Tribe’s federally-chartered corporation.”  AR003049.  In the 
amended resolution submitted in support of the application, the tribe notes that Article V, Section 
1 of its Constitution provides that the supreme governing body of the Band shall be the Council 
of the UKB, which also manages the tribal corporation.  AR000223-24; see also UKB Corporate 
Charter, Section 2. Through the resolution, the Council requests that the Secretary acquire the 
Parcel in trust for the benefit of the tribal corporation held by the UKB and authorizes the Chief 

 

Case 4:12-cv-00493-GKF-TLW   Document 135 Filed in USDC ND/OK on 01/03/14   Page 43 of 52



37 

3. Interior’s 2012 Decision does not violate the Cherokee Treaty of 1866. 

Interior’s decision to take the Parcel into trust does not violate the Cherokee Nation’s 

treaty.  See Pls.’ Br. at 40-41.   First, Plaintiffs ignore the 1998 appropriations rider, which 

provided that no appropriated funds shall be used to acquire land-into-trust within the former 

Cherokee reservation without consulting the Cherokee Nation.  See 2009 Decision at 7, 

AR003637.  If Congress believed taking land into trust for a different tribe violated Cherokee 

Nation’s sovereignty and only the Cherokee Nation could assert sovereignty over land within the 

boundaries of the former reservation, it would not have left open the possibility of Interior taking 

land-into-trust for a tribe, not Cherokee, within the former reservation’s boundaries.  See Id.   

Further, Plaintiffs’ misread the 1866 Treaty provisions.  Article 15 of the treaty provides: 

The United States may settle any civilized Indians, friendly with the Cherokees 
and adjacent tribes, within the Cherokee country, on unoccupied lands east of 96°, 
on such terms as may be agreed upon by any such tribe and the Cherokees, 
subject to the approval of the President of the United States, which shall be 
consistent with the following provisions . . .  
 
* * *  
  
But no Indians who have no tribal organizations, or who shall determine to 
abandon their tribal organizations, shall be permitted to settle east of the 96° of 
longitude without the consent of the Cherokee national council, or of a delegation 
duly appointed by it, being first obtained. And no Indians who have and 
determine to preserve the tribal organizations shall be permitted to settle, as 
herein provided, east of the 96° of longitude without such consent being first 
obtained, unless the President of the United States, after a full hearing of the 
objections offered by said council or delegation to such settlement, shall 
determine that the objections are insufficient, in which case he may authorize the 
settlement of such tribe east of the 96° of longitude. 
 

1866 Treaty, Art. 15.  This provision is simply inapplicable in this situation and the plain 

language does not support Plaintiffs’ assertion.  The United States has not settled any Indians on 

                                                                                                                                                                                           
of the UKB to submit any such applications and materials to the Secretary as may be necessary.  
AR000223-24    
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unoccupied lands.  The Parcel at issue is owned by the UKB in fee.  2012 Decision at 3, 

AR000019.       

 The plan language of Article 26 of the 1866 Treaty does not support Plaintiffs’ assertions 

either.  Article 26 provides:    

The United States guarantee to the people of the Cherokee Nation the quiet and 
peaceable possession of their country and protection against domestic feuds and 
insurrections, and against hostilities of other tribes. They shall also be protected 
against inter[r]uptions or intrusion from all unauthorized citizens of the United 
States who may attempt to settle on their lands or reside in their territory. In case 
of hostilities among the Indian tribes, the United States agree that the party or 
parties commencing the same shall, so far as practicable, make reparation for the 
damages done. 
 

1866 Treaty, Art. 16.  This is not a situation where unauthorized citizens are seeking to settle or 

reside.  The UKB owns the Parcel in fee.  Nor is this a situation of hostilities from another tribe.  

Black’s Law Dictionary defines “hostility” as “a state of enmity between individuals or nations, 

and act or series of acts displaying antagonism, acts of war.”  Black’s Law Dictionary (9th ed. 

2009).  The action of which Plaintiffs complain, the UKB seeking to have its fee land taken into 

trust, simply is not a series of acts displaying antagonism that amount to an act of war.  See “Act 

of Hostility: an event that may be considered an adequate cause for war.”  Id.  Likewise, the 

plain language of Article 8 of the 1866 Treaty does not support Plaintiffs’ assertion that the 

action of acquiring land into trust violates the provision, which provides that “[n]o license to 

trade in goods, wares, or merchandise shall be granted by the United States to trade in the 

Cherokee Nation, unless approved by the Cherokee national council,” 1866 Treaty, Art. 8.  The 

2012 Decision to acquire land in trust does not violate the 1866 Treaty provisions cited by 

Plaintiffs.   

4. Interior properly considered whether the BIA is sufficiently equipped 
to discharge its responsibilities relating to the trust acquisition. 
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Interior reasonably considered and found that the BIA is sufficiently equipped to 

discharge its duties relating to the trust acquisition for the UKB Corporation.  Although Plaintiffs 

argue that Interior did not reasonably consider whether BIA could discharge its responsibilities, 

the record reflects otherwise.  See Pls.’ Br. at 47.  Here, Plaintiffs bear the burden of proving that 

Interior’s analysis of this factor was arbitrary and capricious.  South Dakota v. U.S. Dept. of 

Interior, 423 F.3d 790, 800 (8th Cir. 2005) (citation omitted).  To meet this burden of proof, 

Plaintiffs must “[p]resent evidence that [Interior] did not consider a particular factor; [they] may 

not simply point to the end result and argue generally that it is incorrect.”  Id.   

Interior’s deliberations regarding the implications for the agency if the Parcel was taken 

into trust considered the relevant factors.  25 C.F.R. § 151.10(g) requires that the Secretary 

consider that “[i]f the land to be acquired is in fee status, whether the [BIA] is equipped to 

discharge the additional responsibilities resulting from the acquisition of the land in trust status.”  

25 C.F.R. § 151.10(g).  The Regional Director noted the issues facing BIA in her April 19, 2012, 

recommendation to take the land into trust, specifically that the UKB would likely reject the 

authority of Cherokee Nation employees and insist that the Region provide Bureau direct 

services as it has done in the past with respect to other Bureau Services.  April 19, 2012 Mem., 

AR 005103.  The Regional Director found that while the additional duties may be a hardship 

unless additional appropriations or budget allocations were made, “the Region is, nevertheless, 

capable of providing these services.”  Id.  The AS-IA concurred in this assessment.  2012 

Decision at 9, AR000025.   In making this assessment, the AS-IA considered the totality of the 

record, which not only included the issues raised by the Regional Director, but also her 

assessment that the BIA was capable, and the fact that previously, in 2009, the AS-IA had 

determined that the duties associated with accepting land into trust would not be significant.  See 
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2009 Decision at 8, AR003638.  The AS-IA was entitled to use his discretion to examine the 

matter and assess the purposes for which the Parcel would be acquired into trust.  The ASIA is 

aware of what resources the Department has (in terms of BIA personnel and funds) and that have 

to be allocated for management of post-transfer gaming oversight.  Although the Regional 

Director stated that additional funds/personnel may be needed, the ASIA did not consider this to 

mean that BIA was not adequately equipped to discharge its responsibilities.  2012 Decision at 8-

9, AR000024-25.   

C. Plaintiffs’ Request for Declaratory Relief and for Conversion of the August 
12, 2013, Preliminary Injunction into a Permanent Injunction should be 
Denied. 
 

The Court should deny Plaintiffs’ sweeping request for declaratory relief beyond those 

issues decided in the 2012 Decision and should decline to convert the August 12, 2013, 

preliminary injunction into a permanent injunction.  Specifically, Plaintiffs seek a declaration 

that “the IRA, OIWA, and federal regulations do not authorize the placement of the [Parcel] into 

trust on behalf of the UKB Corporation, and Carcieri precluded the approval of the [Parcel] 

because the UKB was organized in 1950, after the 1934 and 1936 respective dates of the IRA 

and the OIWA.”  Pls.’ Br. at 47; see also at 18 (“Because Carcieri makes clear that the UKB has 

no right to have the land taken in trust under section 5 of the IRA . . .”).  Plaintiffs’ request, 

however, is based on an erroneous reading of the Supreme Court’s decision, Carcieri, 555 U.S. 

379, and improperly assumes that the AS-IA undertook an analysis of whether land could be 

taken into trust on behalf of the UKB.   

 In Carcieri, the Supreme Court was “asked to interpret the statutory phrase ‘now under 

Federal jurisdiction’” in the first definition of “Indian” (members of any recognized Indian tribe 

now under Federal jurisdiction) contained in section 479 of the IRA.  555 U.S. at 382.  The 
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Supreme Court held that “[Section] 479 limits the Secretary’s authority to taking land into trust 

for the purpose of providing land to members of a tribe that was under federal jurisdiction when 

the IRA was enacted in June 1934.”  Id.  In its decision, the Supreme Court noted that Section 

479 has:  

[T]hree discrete definitions [of the term Indian]: ‘[1] members of any recognized 
Indian tribe now under Federal jurisdiction, and [2] all persons who are 
descendants of such members who were, on June 1, 1934, residing within the 
present boundaries of any Indian reservation, and ... [3] all other persons of one-
half or more Indian blood.’ 

 
Id. at 391-92.  The Supreme Court’s Carcieri decision clarified the temporal requirement 

that the Secretary may only acquire lands into trust for the benefit of Indians who are members 

of tribes that were “under Federal jurisdiction” in 1934.  The decision left open what it means to 

have been “under Federal jurisdiction” in 1934.  In their request, Plaintiffs do not allege that the 

AS-IA made any findings that the UKB was not under federal jurisdiction, only that the UKB 

was organized in 1950.  Pls.’ Br. at 47.  And as Justice Breyer explained in his concurrence in 

discussing the relationship between the two terms Federal recognition and “under Federal 

jurisdiction,” the word “now” in the IRA modifies “under Federal jurisdiction” not 

“recognition,” and therefore, Justice Breyer concluded that the IRA “imposes no time limit upon 

recognition.”  Id. at 397-398 (Breyer, J., concurring).  Moreover, Justice Breyer noted that “a 

tribe may have been ‘under Federal jurisdiction’ in 1934 even though the Federal Government 

did not believe so at the time.”  Id. at 397.  Plaintiffs’ merely allege that the AS-IA “impl[ied] 

that Carcieri would preclude approval of the trust applications under authority of section 5 of the 

IRA.”  Pls.’ Br. at 16.  This attribution of implication is not a finding.  The AS-IA, in fact, did 

not ultimately decide the issue, instead finding that section 3 of the OIWA permitted him to 

acquire land in trust for the UKB Corporation.  Because of that finding, the AS-IA did not 
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engage in an analysis of the implications of Carcieri.  Plaintiffs’ cannot now seek a declaration 

on a matter that was not before the AS-IA. 

Further, Plaintiffs, in seeking to convert the Court’s decision to enjoin Federal 

Defendants from transferring into trust on behalf of the UKB Corporation the Parcel that is the 

subject of this action, fail to meet their burden to show entitlement to the drastic and 

extraordinary remedy of permanent injunctive relief.  As the Supreme Court has repeatedly held, 

“[a]n injunction is a drastic and extraordinary remedy, which should not be granted as a matter of 

course.”  Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 2748 (2010); Weinberger v. 

Romero-Barcelo, 456 U.S. 305, 311-12 (1982).  Plaintiffs seeking a permanent injunction are 

required to demonstrate the following: 

(1) that [they have] suffered an irreparable injury; (2) that remedies available at 
law, such as monetary damages, are inadequate to compensate for that injury; (3) 
that, considering the balance of hardships between the plaintiff and defendant, a 
remedy in equity is warranted; and (4) that the public interest would not be 
disserved by a permanent injunction. 
 

eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006); Monsanto, 561 U.S. at 2745.  

Courts sitting in equity “should pay particular regard for the public consequences in employing 

the extraordinary remedy of injunction.”  Weinberger, 456 U.S. at 312; Winter v. Natural Res. 

Def. Council, Inc., 555 U.S. 7, 24 (2008).  The proper inquiry is not “to ask whether there is a 

good reason why an injunction should not issue; rather, a court must determine that an injunction 

should issue under the traditional four-factor test.”  Monsanto, 561 U.S. at 2757.  Indeed, where, 

as here, the Court’s jurisdiction is based on the APA, vacatur is the presumptive remedy.  See 5 

U.S.C. § 706(2)(C) (“The reviewing court shall . . . hold unlawful and set aside agency action 

found to be . . . in excess of statutory jurisdiction, authority, or limitations, or short of statutory 

eight”); Fed. Election Comm’n v. Akins, 524 U.S. 11, 25 (1998) (“If a reviewing court agrees that 
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the agency misinterpreted the law, it will set aside the agency’s action and remand the case.”); 

Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1084 (D.C. Cir. 2001) (“[A plaintiff who] 

prevails on its APA claim . . . is entitled to relief under that statute, which normally will be a 

vacatur of the agency’s order.”).  Here, should the Court find that the 2012 Decision was 

arbitrary and capricious, the proper remedy would be to set aside the decision and remand the 

case to Interior.  Plaintiffs’ wholly fail to demonstrate the necessity of the permanent injunction 

that they request. 

V. CONCLUSION  

WHEREFORE, Federal Defendants respectfully request that the Court uphold the 2012 

Decision and find that it was not arbitrary and capricious, an abuse of discretion, or otherwise not 

in accordance with law, and was based upon consideration of the relevant factors and is entitled 

to due deference.  The Court should deny Plaintiff’s declaratory request and decline to convert 

the preliminary injunction it granted on August 12, 2013, to a permanent injunction, and instead 

immediately dissolve the preliminary injunction.  Federal Defendants further request any other 

relief as may be just. 

Dated: January 3, 2014 

Respectfully submitted, 

ROBERT G. DREHER 
Acting Assistant Attorney General 
 
/s/ Jody H. Schwarz 
Jody H. Schwarz 

      Barbara M.R. Marvin 
      United States Department of Justice  
      Environment and Natural Resources Division 
      Natural Resources Section    
      P.O. Box 7611      

Washington, DC  20044 
      Phone: (202) 305-0245 
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      Fax:     (202) 305-0506 
      E-mail: jody.schwarz@usdoj.gov 
        barbara.marvin@usdoj.gov 
       
 
      Of Counsel: 
      Bethany C. Sullivan 
      United States Department of the Interior 
      Office of the Solicitor, Division of Indian Affairs 
      Washington, DC 20044 
 
      Attorneys for Federal Defendants 
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CERTIFICATE OF SERVICE 

 
 I hereby certify that on the 3rd day of January, 2014, I electronically filed the foregoing 
with the Clerk of the Court using the CM/ECF system, which will send notification of such 
filings to the parties entitled to receive notice. 
 
 

s/ Jody H. Schwarz 
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