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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 

THE COMMONWEALTH OF 
MASSACHUSSETTS, 

Plaintiff, 

vs. 

THE WAMPANOAG TRIBE OF GAY 
HEAD (AQUINNAH), THE 
WAMPANOAG TRIBAL COUNCIL OF 
GAY HEAD, INC. and THE AQUINNAH 
WAMPANOAG GAMING 
CORPORATION, 

Defendants. 

 CASE NO:_______________________

 

 

 

CIVIL ACTION NO.  2013-0479 
[Formerly Supreme Judicial Court for Suffo
County, Massachusetts] 

 

 
 
      

 

 

 
 

NOTICE OF REMOVAL 
 

Defendants, THE WAMPANOAG TRIBE OF GAY HEAD (AQUINNAH), THE 

WAMPANOAG TRIBAL COUNCIL OF GAY HEAD, INC 1 . and THE AQUINNAH 

WAMPANOAG GAMING CORPORATION (collectively “Defendants” or “ Aquinnah Tribe”), 

hereby remove Case No. 2013-0479 from the Supreme Judicial Court for Suffolk County, 

Massachusetts pursuant to 28 U.S.C. § 1331, 1441 and 1446 and as grounds for its removal, state 

as follows: 

																																																								
1 Defendant, THE WAMPANOAG TRIBAL COUNCIL OF GAY HEAD, INC. is alleged by 
Plaintiff to exist, but the Defendant THE WAMPANOAG TRIBE OF GAY HEAD 
(AQUINNAH) believes it does not. The parties have agreed that by accepting service for THE 
WAMPANOAG TRIBAL COUNCIL OF GAY HEAD, INC. and removing the action to this 
Court, Defendants do not waive any argument that, THE WAMPANOAG TRIBAL COUNCIL 
OF GAY HEAD, INC. does not exist.    
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Statement Of The Case 
 

1.  On August 23, 2013, the United States Department of the Interior, Office of the Solicitor, 

issued an opinion letter to the National Indian Gaming Commission concluding that the 

Wampanoag of Gay Head (Aquinnah) Indian Claims Settlement Act of 1987 (“Settlement Act”), 

25 U.S.C. §§ 1771 et. seq. does not prohibit the Wampanoag Tribe of Gay Head (Aquinnah) 

from gaming on its existing trust lands under the Indian Gaming Regulatory Act (“IGRA”) 25 

U.S.C. §§ 2701 et. seq.  

2.  On August 29, 2013, the National Indian Gaming Commission deemed approved the 

Aquinnah Tribe’s submission of a site–specific amendment to its Gaming Ordinance for the 

conduct and regulation of gaming on the Aquinnah Tribe’s existing trust lands, Gaming 

Ordinance No.  2011-01. 

3.  On October 25, 2013, the National Indian Gaming Commission, Office of General 

Counsel, issued a legal opinion that the Aquinnah Tribe is entitled to conduct and regulate 

gaming activities on its existing trust lands under IGRA.  

4.  On December 2, 2013, the Commonwealth of Massachusetts (“Commonwealth”) filed a 

Complaint and Motion in the Supreme Judicial Court for Suffolk County, Massachusetts, Case 

No. 2013-0479 (the “State Court Action”). A copy of the Complaint, with Exhibits, is attached as 

Exhibit A, hereto.  

5.  All Defendants agreed to stipulate to acceptance of service as of December 26, 2013. A 

copy of the letter confirming such agreement is attached as Exhibit B, hereto. 

6.  The Complaint purports to assert two causes of action: (1) Breach of Contract and (2) 

Declaratory Judgment pursuant to G.L. c. 231A. 
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7.  The Commonwealth seeks relief in the form of an order (1) Declaring that the Aquinnah 

Tribe has no right to license, open, or operate a gaming establishment on the Settlement Lands 

without complying with all laws of the Commonwealth pursuant to the terms of the Settlement 

Agreement;  (2) Declaring that Gaming Ordinance No. 2011-01, and any action taken by the 

Aquinnah Tribe pursuant to Gaming Ordinance No. 2011-01, is illegal and void because the 

Ordinance and any actions taken pursuant to the Ordinance are in irreconcilable conflict with the 

Settlement Agreement and with Massachusetts law; and (3) Awarding the Commonwealth such 

other and further relief as the Court deems just and proper.  

Federal Subject Matter Jurisdiction 

8.  In order for the Commonwealth to prevail on its claims against the Aquinnah Tribe, it 

must establish that the allegations of which it complains violate federal law. Accordingly, the 

Commonwealth’s claims plainly arise pursuant to federal law, thus presenting federal questions 

that permit removal to this Court. 

9.  Reserving Aquinnah’s defenses that this case should be dismissed for lack of a valid 

waiver of Aquinnah’s sovereign immunity from suit and/or should be dismissed for failure to 

join necessary and indispensible parties, for purposes of removal, this Court has federal subject 

matter jurisdiction pursuant to 28 U.S.C. § 1331 and supplemental jurisdiction to the 

Commonwealth’s state law claims pursuant to 28 U.S.C. § 1367. 

10.  Specifically, the Complaint on its face calls into question the United States Department of 

the Interior’s and the National Indian Gaming Commission’s interpretation of the Settlement 

Act, 25 U.S.C. §§ 1771 et. seq. as modified or impacted by IGRA,  by alleging at ¶ 36 that the 

Act reaffirms all the provisions of a certain Settlement Agreement between the Commonwealth  
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and a private corporation prior to the federal recognition of the Aquinnah Tribe. This allegation 

misrepresents the terms of the Settlement Act. 

11.  Specifically, the Complaint on its face calls into question the effect of the National Indian 

Gaming Commission’s approval of Gaming Ordinance No. 2011-11, as amended. See Complaint 

at ¶¶ 54 -56. 

12.  Specifically, the Prayer for Relief of the Complaint on its face requests an Order 

“declaring that the Aquinnah Tribe has no right to license, open, or operate a gaming 

establishment on the Settlement Lands without complying with all laws of the Commonwealth 

pursuant to the terms of the Settlement Agreement.” Such Prayer for relief seeks a declaration of 

the Aquinnah Tribe’s rights as a matter of federal law.  

13.  Specifically, the Prayer for Relief of the Complaint on its face requests an Order 

Declaring that Gaming Ordinance No. 2011-01, and any action taken by the Aquinnah Tribe 

pursuant to Gaming Ordinance No. 2011-01, are illegal and void because the Ordinance and any 

actions taken pursuant to the Ordinance are in irreconcilable conflict with the Settlement 

Agreement and with Massachusetts law. Such Prayer for relief seeks a declaration of the 

Aquinnah Tribe’s rights as a matter of federal law.  

14.  In addition to federal subject matter jurisdiction identifiable on the face of the Complaint, 

federal subject matter jurisdiction is present here because substantial question of federal law are 

necessary elements of both the breach of contract and the declaratory judgment claims. 

15.  In addition to federal subject matter jurisdiction identifiable on the face of the Complaint, 

federal subject matter jurisdiction is present here because each claim is in actuality a question of 

federal law. The crux of the Commonwealth’s claim is the federal government incorrectly  
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determined that the Aquinnah Tribe’s existing trust lands are eligible for the conduct of gaming 

activities pursuant to IGRA, and consequently erred in approving the Tribe’s Gaming Ordinance. 

16.  In addition to federal subject matter jurisdiction identifiable on the face of the Complaint, 

federal subject matter jurisdiction is present here because IGRA preempts the field on legal 

disputes related to gaming activities on Indian lands. 

17.  In the event IGRA’s preemption is less than complete, this dispute, particularly the 

Commonwealth’s attempt to have state law govern the gaming activities of a federally 

recognized Indian Tribe, falls within the scope of IGRA’s preemption of the field.  

18.  To the extent, if any, that the Commonwealth’s Complaint does raise claims that are not 

federal claims, this Court has jurisdiction over such supplemental claims pursuant to 28 U.S.C. § 

1367(a). 

All Procedural Requirements for Removal Have Been Satisfied 

19.   The United States District Court for the District of Massachusetts is the District 

embracing the place where the state court action is pending. All defendants accepted Service of 

Process on December 26, 2013. See December 18, 2013 letter from Commonwealth Assistant 

Attorney General Juliana Rice, a copy of which is attached as Exhibit B, and this case was 

removed to this Court on December 30, 2013, well within the thirty days (30) days required of 

28 U.S.C. § 1446(b). 

20.  On December 7, 2013, the Aquinnah Tribe adopted Resolution No. 2013-43 directing its 

attorneys to cause the removal of this action, while making clear that the attorneys have no 

authority to waive the Aquinnah Tribe’s sovereign immunity from suit. See Exhibit C. 

21.  All Defendants join in this Notice of Removal; accordingly, the unanimity of consent 

requirement is satisfied. 
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22.  A copy of this Notice of Removal is being filed contemporaneously with the Clerk of The 

Supreme Judicial Court for Suffolk County, Massachusetts, as required by 28 U.S.C. § 1446(d). 

23.  Within twenty-eight days after filing this Notice of Removal, Aquinnah will file certified 

or attested copies of all docket entries, records, and proceedings in the State Court Action in 

paper and will also file a disk with the clerk’s office containing the state court record in PDF 

format.  

24.  By filing this Notice of Removal, Defendants are making a limited special appearance 

only. Defendants do not waive, and hereby expressly reserve the right to challenge the court’s 

jurisdiction over the Defendants, including but not limited to the Defendants sovereign immunity 

from suit.  

25.  By this removal, Defendants do not waive any objection they may have as to service, 

jurisdiction or venue, or any other defenses or objections they may have to this action. 

Defendants intend no admission of fact, law or liability by this Notice, and expressly reserve all 

defenses.  

Conclusion 

WHEREFORE, for the reasons set forth herein, THE WAMPANOAG TRIBE OF GAY HEAD 

(AQUINNAH), THE WAMPANOAG TRIBAL COUNCIL OF GAY HEAD, INC. and THE 

AQUINNAH WAMPANOAG GAMING CORPORATION, hereby remove Case No. 2013-

0479 from the Supreme Judicial Court for Suffolk County, Massachusetts pursuant to 28 U.S.C. 

§ 1331, 1441 and 1446 to this honorable federal court.	
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DATED:  December 30, 2013  Respectfully Submitted, 

/s/ Bruce A. Singal 
BRUCE A. SINGAL (BBO # 464420) 
ELIZABETH J. MCEVOY (BBO# 683191) 
DONOGHUE, BARRETT & SINGAL               
One Beacon Street, Suite 1320                      
Boston, MA 02108 
Telephone: 617-720-5090                         
Facsimile: 617-720-5092 
Email: bsingal@dbslawfirm.com 
Email: emcevoy@dbslawfirm.com 
 
SCOTT D. CROWELL (pro hac vice 
application pending) 
TRIBAL ADVOCACY GROUP LLP 
1487 W. State Route 89A, Suite 8 
Sedona, Arizona 
Telephone: 425-802-5369 
Facsimile: 509-290-6953 
Email: scottcrowell@hotmail.com 
 
LAEL R. ECHO-HAWK (pro hac vice 
application pending) 
GARVEY SHUBERT BARER 
1191 Second Ave. 18th Floor 
Seattle, Washington 98101 
Telephone: 206-816-1355 
Facsimile: 206-414-0125 
Email: lechohawk@gsblaw.com 
 
JOHN J. DUFFY (pro hac vice 
application pending) 
JOHN R. CASCIANO, BBO #634725   
STEPTOE & JOHNSON LLP 
1330 Connecticut Ave., N.W. 
Washington, DC 20036 
Telephone:  202-429-6268 
Facsimile:   202-429-3902 
Email:jduffy@steptoe.com 
Email: jcasciano@steptoe.com 

Attorneys for Proposed Defendants 
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CERTIFICATE OF SERVICE 
 

I, Bruce A. Singal, hereby certify that this NOTICE OF REMOVAL filed through the 

ECF System, was served upon counsel for Plaintiff, by email and first class mail at: 

Juliana deHaan Rice (Juliana.Rice@state.ma.us) 
Carrie Benedon (Carrie.Benedon@state.ma.us) 
Bryan Bertram (Bryan.Bertram@state.ma.us) 
Government Bureau 
Office of Attorney General Martha Coakley 
One Ashburton Place 
Boston, MA 02108-1698 
 
 

 Dated: December 30, 2013 

 

      /s/ Bruce A. Singal    
      BRUCE A. SINGAL 
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THE COMMONWEALTH  OF MASSACHUSETTS 

OFFICE OF THE ATTORNEY GENERAL 
ONE ASHBURTON PLACE 

BOSTON, MASSACHUSETTS 02108 

MARTHA  COAKLEY 
ATTORNEY GENERAL 

(617) 7272200 
www.mass.gov/ago 

December 2, 2013 

BY HAND 

Maura S. Doyle, Clerk 
Supreme Judicial Court 

for Suffolk County 
John Adams Courthouse 
One Pemberton Square, Suite 1300 
Boston, MA 021081707 

Re:  Commonwealth of Massachusetts v. The Wampanoag Tribe of Gay Head 
(Aquinnah K  the Wampanoag Tribal Council of Gay Head, Inc.. and The 
Aquinnah Wampanoag Gaming Corporation, No. SJ2013

Dear Ms. Doyle: 

Enclosed for filing  in the abovereferenced matter please find the Complaint and Motion 
for Appointment of Special Process Server. Because the plaintiff is the Commonwealth, I 
understand that the filing fee will  be waived. 

Thank you for your attention to this matter. 

Yours truly, 

Juliana deHaan Rice 
Assistant Attorney General 
(617) 7272200, ext. 2583 

JDR/sc 

S:\Adlaw\JRice\Wampanoag Aquinnah\Filing Llr 12213.docx 

o 
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COMMONWEALTH OF MASSACHUSETTS 

SUFFOLK, ss.  SUPREME JUDICIAL COURT 
FOR SUFFOLK COUNTY 
No.  2013_ 

THE COMMONWEALTH OF 
MASSACHUSETTS, 

Plaintiff, 

v. 

THE WAMPANOAG TRIBE OF GAY HEAD 
(AQUINNAH), THE WAMPANOAG TRIBAL 
COUNCIL OF GAY HEAD, INC., and THE 
AQUINNAH WAMPANOAG GAMING 
CORPORATION, 

Defendants. 

MOTION FOR APPOINTMENT OF SPECIAL PROCESS SERVER 

Pursuant to MASS. R. CIV. P. 4(c), the undersigned hereby moves for the appointment of 

Kevin McCarthy, Director of Investigations for the Office of the Attorney General, or his 

designee, as special process server in the abovecaptioned action.  Mr. McCarthy and the 

individuals in his Division are over 18 years of age and are not parties to this action. 

COMMONWEALTH OF MASSACHUSETTS, 
By its attorneys, 

MARTHA COAKLEY 
ATTORNEY GENERAL 

— 

Jyifiam deHaan Rice (BBOl/564918) 
Carrte Benedon (BBO # 625058) 
Bryan F. Bertram (BBO # 667102) 
Assistant Attorneys General 
One Ashburton Place 
Boston, MA 02108 
6177272200 
Juliana.Rice@state.ma.us 
Carrie.Benedon@state.ma.us 
Brvan.Bertram@,state.ma.us 

RECEIVED 
DEC 0 2 2013 

MAURA S. DOYLE CLERK 
OF THE SUPREME JUDICIAL COURT 

PDR RL IFFOLK  COUNTY 

Dated:  December 2, 2013 
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COMMONWEALTH OF MASSACHUSETTS 
SUPREME JUDICIAL COURT IN AND FOR SUFFOLK COUNTY 

No •   sJ^ciKjn 419  

THE COMMONWEALTH OF 
MASSACHUSETTS, 

Plaintiff, 

RECEIVED 
DEC 0 2 2013 

MAURA S. DOYLE CLERK 
OF THE SUPREME JUDICIAL COURT 

FOR SUFFOLK COUNTY 

V. 

THE WAMPANOAG TRIBE OF GAY HEAD 
(AQUINNAH), THE WAMPANOAG TRIBAL 
COUNCIL OF GAY HEAD, INC., and THE 
AQUINNAH WAMPANOAG GAMING 
CORPORATION, 

Defendants. 

COMPLAINT 

1.  The Wampanoag Tribe of Gay Head (Aquinnah) is a federally recognized 

Indian Tribe located on lands at the western tip of Martha's Vineyard.1  On its lands, the 

Aquinnah Tribe may do as it wishes, so long as it  acts consistently with State and local 

law.  The Aquinnah Tribe is entitled to, and receives, the respect and deference of  the 

Commonwealth of Massachusetts with regard to its lawful actions. 

2.  What the Aquinnah Tribe may not do, however, is operate a gaming (i.e., 

gambling) establishment on its lands, unless that establishment is licensed and permitted 

under both State and local law. 

3.  This  matter  has  been  settled  since  November  1983,  when  the 

1  As used herein, the terms "Aquinnah Tribe" and "Tribe" shall refer to the defendants 
Wampanoag Tribe of Gay Head (Aquinnah) and the Wampanoag Tribal Council of Gay 
Head, Inc. 
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Commonwealth, the Aquinnah Tribe, the Town of  Aquinnah (the "Town"),  and the 

Taxpayers' Association of Gay Head, Inc. (the "Taxpayers' Association") negotiated and 

entered into  an agreement (the "Settlement Agreement") (attached as Exhibit A)  to 

resolve a lawsuit brought by the Aquinnah Tribe claiming aboriginal property rights to 

certain tracts of land in the Town. 

4.  In  the Settlement Agreement, the Town and its Taxpayers' Association 

conveyed title to over 400 acres of land on Martha's Vineyard to the Aquinnah Tribe.  In 

return,  the  Aquinnah Tribe  agreed that  those lands would  remain subject to  the 

Commonwealth's (and local) laws and jurisdiction, and that the Tribe had no authority or 

jurisdiction to act in contravention of those laws. 

5.  The Commonwealth's laws prohibit any person or entity from operating a 

gaming establishment without a gaming license issued under State law.  Under the terms 

of  the Settlement Agreement, that prohibition applies to the Aquinnah Tribe, just as it 

would  to  any  other  entity  that  sought to  open  a  gaming  establishment in  the 

Commonwealth.  In  addition, Massachusetts law  grants only  one entity  (i.e.,  the 

Massachusetts Gaming Commission) authority to issue the requisite gaming license. 

6.  Because the Aquinnah Tribe does not have a gaming license issued by the 

Massachusetts Gaming Commission, the Tribe may not operate a gaming establishment 

on its lands. 

7.  Nonetheless, the Aquinnah Tribe recently adopted a Tribal  ordinance 

purporting to permit the Tribe to:  license, open, and operate gaming establishments on its 

lands, all  in contravention of Massachusetts law.  Moreover, the Tribe has expressed its 

intent to open a gaming establishment "as soon as possible," and has acted on that intent 

2
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as described in this complaint. Those actions have violated the Settlement Agreement. 

8.  Accordingly, the Commonwealth brings this action based upon breach of 

contract and G.L.  c. 231 A.  The  Commonwealth seeks judgment declaring that the 

Aquinnah Tribe must follow  the terms of  the Settlement Agreement by, among other 

things, abiding by all  laws of  the Commonwealth,  including those laws that prohibit 

gaming without a Stateissued license. 

PARTIES 

9.  The Commonwealth of Massachusetts is a sovereign state of  the United 

States. 

10.  Defendant the Wampanoag Tribe of Gay Head (Aquinnah) is a federally 

recognized Native American Tribe. 25 U.S.C. § 1771(7). 

11.  The Wampanoag Tribe of Gay Head (Aquinnah) includes the Defendant 

Wampanoag Tribal  Council of  Gay Head, Inc.,  an  entity  formerly organized as a 

Massachusetts nonprofit corporation whose incorporation was deemed revoked under 

the laws of the Commonwealth effective June 18, 2012. 

12.  The Wampanoag Tribe of  Gay Head (Aquinnah) and the Wampanoag 

Tribal Council of Gay Head, Inc. maintain their principal and usual places of business at 

20 Black Brook Road, Aquinnah, Massachusetts. 

13.  Defendant  the Aquinnah  Wampanoag Gaming  Corporation  is,  on 

information and  belief, a whollyowned subsidiary of  either or both the Wampanoag 

Tribe of Gay Head (Aquinnah) and the Wampanoag Tribal Council of Gay Head, Inc. 

3
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14.  Upon  information  and  belief,  the  Aquinnah  Wampanoag Gaming 

Corporation maintains its principal  and usual place of business at 20 Black Brook Road, 

Aquinnah, Massachusetts. 

JURISDICTION AND VENUE 

15.  This Court has subject matter jurisdiction over this action in accordance 

withG.L. c. 214, §§ 1,2, 8. 

16.  This Court has personal jurisdiction over the Wampanoag Tribe of Gay 

Head (Aquinnah) pursuant  to G.L. c. 223A, § 2, because the Tribe maintains its principal 

and usual place of business in the Commonwealth. 

17.  This Court has personal jurisdiction over the Wampanoag Tribal Council 

of Gay Head, Inc. pursuant to G.L. c. 223A, § 2, because the Tribe maintains its principal 

and usual place of business in the Commonwealth. 

18.  This  Court  has personal jurisdiction over  the  Aquinnah Wampanoag 

Gaming Corporation pursuant to G.L. c. 223A, § 2, because that entity, on information 

and belief, maintains its principal and usual place of business in the Commonwealth. 

19.  Venue is proper in this Court pursuant to G.L. c. 223, § 5, because this 

action is brought by the Commonwealth. 

FACTS 

The Aquinnah Tribe Received Title to Settlement Lands in Return for 

Its Agreement to Abide by the Laws of the Commonwealth 

20.  The  Town  of  Aquinnah is  located on  the  western tip  of  Martha's 

Vineyard, Massachusetts. 

21.  Incorporated in  1870 as Gay Head, Massachusetts, the Town formally 

changed its name to Aquinnah in 1997. 

4

Case 1:13-cv-13286-FDS   Document 1-1   Filed 12/30/13   Page 7 of 60



22.  Throughout its  history, the Town has  been home to  a community of 

Wampanoag Native Americans named the Aquinnah. 

23.  In  February 1987, the United States Secretary of  the Interior formally 

recognized the Aquinnah as an Indian Tribe. 

24.  Previously, in  1974,  the  Aquinnah  Tribe  sued the  Town  claiming 

aboriginal title  to  certain tracts of  land  in  Martha's Vineyard.  Wampanoag Tribal 

Council of Gay Head, Inc. v.  Town of Gay Head, No. 745826G (D. Mass.). 

25.  On September 28, 1983, the Commonwealth, the Aquinnah Tribe, the 

Town, and the Town Taxpayers' Association entered into  a "Joint Memorandum of 

Understanding Concerning Settlement of  the Gay Head, Massachusetts Indian Land 

Claims" (the Settlement Agreement) to resolve the Wampanoag lawsuit. 

26.  The Settlement Agreement was the capstone to nine years of litigation and 

was a carefully struck, negotiated contract among sophisticated parties represented by 

legal counsel. 

27.  The Settlement Agreement conferred benefits and placed obligations on 

all parties to that agreement. 

28.  The Town and the Taxpayers Association agreed to convey title to more 

than 400 acres of public and private lands (the "Settlement Lands") to a specially created, 

stateformed corporation created by the Aquinnah Tribe "for  the purpose of acquiring, 

managing, and permanently holding lands, including the lands defined in this settlement 

as the Settlement Lands."  Settlement Agreement | 3.  On information and belief, the 

United States Department of the Interior took the Settlement Lands at issue in this action 

into trust for the Tribe's benefit in December 1988 and March 1993. 

5
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29.  In return, the Aquinnah Tribe agreed to relinquish all claims of any kind to 

lands and waters in the Commonwealth. Settlement Agreement | 8(d). 

30.  In numerous provisions of the Settlement Agreement, the Aquinnah Tribe 

also  agreed that  the  Settlement Lands would  remain under  the  Commonwealth's 

jurisdiction and be subject to all  State and local  laws.  In  short, the Aquinnah Tribe 

expressly agreed that it  had no authority whatsoever to act in contravention of State and 

local laws, and conceded that it would be subject to State enforcement power if  it did so. 

A.  Paragraph 3 of the Settlement Agreement states: 

The  Tribal  Land  Corporation shall  hold  the 
Settlement Lands, and any other land it  may 
acquire, in the same manner, and subject to the 
same laws, as any other Massachusetts 
corporation, except to  the extent specifically 
modified  by  this  agreement  and  the 
accompanying proposed legislation.  Under no 
circumstances, including any future recognition 
of the existence of an Indian tribe in the Town 
of  Gay  Head,  shall the civil or criminal 
jurisdiction of the Commonwealth of 
Massachusetts, or any of its political 
subdivisions, over the settlement lands, or any 
land owned by the Tribal Land Corporation in 
the Town of Gay Head, or the Commonwealth of 
Massachusetts, or any other Indian land in Gay 
Head, be impaired or otherwise altered, except 
to the extent modified in this agreement and in 
the accompanying proposed legislation. 

(emphasis added). 

B.  Paragraph 11 of the Settlement Agreement states: 

The  Settlement Land  shall  be  subject to  an 
express  federal  statutory  restriction  against 
alienation.  This  statutory  provision  against 
alienation shall state explicitly that  (a) no Indian 
tribe or band shall ever exercise sovereign 
jurisdiction as an Indian tribe other than to the 
extent agreed herein, over all or part of the 

-6-
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Settlement lands, or over any other land that may 
now or in the future be owned by or held in trust 
for, any Indian entity, but (b) the absence of such 
sovereignty shall not in any way prejudice Gay 
Head Indians in  their efforts to  obtain federal 
benefits available to  Indians  or  the  achieve 
recognition as a tribe. 

(emphasis added), 

C.  Paragraph 13 of the Settlement Agreement states:  "All  Federal, 

State and Town laws shall apply to the Settlement Lands" subject 

only to certain narrow restrictions not relevant here. 

D.  Paragraph 16 of the Settlement Agreement subjects the Settlement 

Lands to  the Town's Land Use Plan and to  the Town's zoning 

laws. 

31.  The Settlement Agreement was duly executed by authorized individuals 

on  behalf  of  the Commonwealth, the  Aquinnah Tribe,  the  Town,  and  the  Town 

Taxpayers' Association. 

32.  Both  the  Massachusetts Legislature and  the  United  States Congress 

subsequently enacted legislation ratifying the Settlement Agreement. 

33.  In 1985, the Massachusetts Legislature enacted Chapter 277 of the Acts of 

1985, entitled "An  Act  to  Implement the Settlement of  the Gay Head Indian Land 

Claims" ("the Commonwealth Act").  The Commonwealth Act implemented the terms of 

the Settlement Agreement and incorporated the Settlement Agreement into State law. 

34.  The  Commonwealth Act  also  reaffirmed  the  parties'  contractual 

agreement that the Settlement Lands would be under the Commonwealth's jurisdiction 

and subject to  the laws of  both the Commonwealth and Town.  Section 4  of  the 

7
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Commonwealth Act  states that "All  federal, state, and town  laws shall apply to  the 

settlement lands" subject to certain exceptions not applicable in this action.  Section 5 of 

the Commonwealth Act provides: 

Except as provided in this act, all laws, statutes and bylaws 
of the commonwealth, the town of Gay Head, and any other 
properly constituted legal body, shall apply to all settlement 
lands and any other lands owned now or at any time in the 
future by the Tribal council or any successor organization. 

35.  On  August  18,  1987,  the  United  States  Congress enacted  the 

Massachusetts Indian Land Claims Settlement Act  (the "Federal Settlement Act")  to 

implement the Settlement Agreement. 

36.  As with the Commonwealth Act, the Federal Settlement Act  reaffirmed 

the parties' contractual agreement that the Settlement Lands would remain subject to the 

Commonwealth's (and local)  laws and jurisdiction—including those laws governing 

gaming—and that the Aquinnah Tribe would not exercise jurisdiction over those lands. 

[Sjettlement lands and any other land that may now or 
hereafter be owned or held in  trust for  any Indian tribe or 
entity  in  the town of  Gay Head, Massachusetts shall be 
subject to  the civil  and criminal  laws, ordinances, and 
jurisdiction of  the Commonwealth of  Massachusetts and 
the town of Gay Head, Massachusetts (including those laws 
and regulations which prohibit or regulate the conduct of 
bingo or any other game of chance). 

25 U.S.C. § 1771g. 

37.  The Federal Settlement Act  further  reaffirmed the parties' contractual 

agreement that the Aquinnah Tribe may not exercise any jurisdiction inconsistent with 

Massachusetts law governing the Settlement Lands:  the Tribe ushall not exercise any 

jurisdiction over any part of the settlement lands in contravention of this subchapter, the 

civil  regulatory and criminal laws of the Commonwealth of Massachusetts, the town of 

8
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Gay Head, Massachusetts, and applicable Federal laws." 25 U.S.C. § 1771e(a) (emphasis 

added). 

The Aquinnah Tribe Has Not Obtained a License to Open a Gaming 
Establishment Pursuant to Massachusetts Law 

38.  Massachusetts law  prohibits  any  person or  entity  from  opening or 

operating a gaming establishment without a gaming license issued by the Massachusetts 

Gaming Commission pursuant to the statutory process set forth in Chapter  23K of  the 

General Laws and regulations promulgated thereunder. 

39.  The  Settlement Agreement subjects the  Aquinnah  Tribe  and  the 

Settlement Lands to the jurisdiction of  the Commonwealth and to the Commonwealth's 

criminal and civil  laws. 

40.  Accordingly,  the  Aquinnah Tribe—like  any  other  entity  subject  to 

Massachusetts law—cannot operate a gaming establishment without first  obtaining a 

gaming license issued by the Massachusetts Gaming Commission pursuant to Chapter 

23K and regulations promulgated thereunder. 

41.  The Aquinnah Tribe does not presently hold and has never held a gaming 

license issued by the Massachusetts Gaming Commission. 

42.  Nor would the Aquinnah Tribe be currently eligible to receive a gaming 

license. 

43.  The Chapter 23K  licensing process requires an entity  to  apply for  a 

gaming license, and the application process involves an extensive determination whether 

an applicant is suitable to operate a gaming establishment. E.g., G.L. c. 23K, §§ 918. 

9
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44.  Among other requirements, an applicant must have reached an agreement 

with its host community and "received a certified binding vote on a ballot question at an 

election in the host community in favor of such license." G.L. c. 23K, § 15. 

45.  The Aquirmah Tribe has not reached any agreement with the Town, nor 

has it received the approval of the Town's voters to open a gaming establishment. 

46.  The Aquirmah Tribe  is  therefore currently prohibited from  opening a 

gaming establishment because it  does not  possess a  gaming license issued by  the 

Massachusetts Gaming Commission. 

47.  Accordingly, any actions taken by the Aquirmah Tribe to open or operate a 

gaming establishment would violate Massachusetts law. 

The Aquinnah Tribe Adopted a Tribal Gaming Ordinance in 
Violation of Massachusetts Law 

48.  The Aquinnah Tribe  has taken actions to  license, open, and operate 

gaming establishments on Settlement Lands in violation of Massachusetts and local law 

and in breach of the Settlement Agreement's provisions requiring the Aquinnah Tribe to 

abide by that law. 

49.  On  February 4, 2012, the Aquinnah Tribe passed Resolution 201204 

("Resolution Adopting Wampanoag Tribe of Gay Head (Aquinnah) Gaming Ordinance 

No. 201101") adopting a Tribal  gaming ordinance, Gaming Ordinance No. 201101 

(attached as Exhibit B). 

50.  Among other things. Gaming Ordinance No. 201101 purportedly: 

A.  Authorizes gaming to be conducted on Settlement Lands; 

B. Establishes an Aquinnah Tribal Gaming Commission; and 

2  Gaming Ordinance No. 201101, §§ 1.5 and 1.6. 
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C.  Authorizes that Commission to  issue gaming licenses and Tribal 

work permits in furtherance of gaming activities.4 

51.  In other words, Gaming Ordinance No. 201101 purportedly authorizes 

the  Aquinnah Tribe to  license, open, and operate gaming establishments without first 

obtaining a Chapter 23 K license from the Massachusetts Gaming Commission. Gaming 

Ordinance No. 201101 also purportedly establishes a governing body for such unlawful 

gaming separate from and outside of the very same laws the Aquinnah Tribe agreed to 

follow in the Settlement Agreement: the laws of the Commonwealth. 

52.  The  Aquinnah Tribe's adoption of  Gaming Ordinance No.  201101 

violates Massachusetts law,  is  void,  and breaches the Aquinnah Tribe's contractual 

obligation to abide by Massachusetts law as set forth in the Settlement Agreement. 

The Aquinnah Tribe Has Taken Further Actions Aimed at Opening a 
Gaming Establishment in Violation of Massachusetts Law 

53.  After adopting Gaming Ordinance No. 201101, the Aquinnah Tribe has 

taken additional actions violating the Commonwealth's gaming laws. 

54.  The Aquinnah Tribe submitted its Gaming Ordinance No. 201101 to the 

National Indian Gaming Commission ("N1GC")  for  review and approval.  By  letter 

dated February 21, 2012, the NIGC  approved Gaming Ordinance No.  201101 for 

gaming on Indian Lands as defined by  the Federal Indian Gaming Regulatory Act 

("IGRA"). 

3 Id. at § 2. 

4  Mat § 3. 
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55.  The Aquinnah Tribe subsequently resubmitted Gaming Ordinance No. 

201101 to the NIGC accompanied by a new Tribal resolution making the ordinance 

specific to the Settlement Lands.5 

56.  On August 29, 2013, NIGC wrote to the Aquinnah Tribe that the NIGC 

once again considered Gaming Ordinance No.  201101—now sitespecific to  the 

Settlement Lands—"to be approved to the extent that it is consistent with the provisions 

oflGRA." 

57.  The Aquinnah Tribe requested a legal opinion from NIGC stating that the 

Tribe may conduct gaming on Settlement Lands. On October 25, 2013, NIGC informed 

the Tribe by letter of its legal opinion that the Settlement Lands are Indian Lands under 

IGRA and that those lands are eligible for gaming under Gaming Ordinance No. 2011

01. 

58.  Neither the Aquinnah Tribe nor the NIGC informed the Commonwealth 

that the Tribe had submitted gaming ordinances for NIGC's approval or that the Tribe 

had requested legal opinions from  the NIGC  concerning  eligibility for  gaming on 

Settlement Lands. 

59.  The Commonwealth only first learned of these matters in a letter from the 

Aquinnah Tribe dated November 12, 2013—after NIGC approved the Aquinnah Tribe's 

gaming ordinance and after NIGC issued its legal opinion. 

60.  The Aquinnah Tribe has publicly and repeatedly expressed its intent to 

license, open, and operate one or more gaming establishments under Gaming Ordinance 

No. 201101 "as soon as possible."6 

5  Resolution 201223, "Identification  of  Indian  Lands  for  the  Purposes of  the 
Wampanoag Tribe of Gay Head (Aquinnah) Gaming Ordinance 201111," Apr. 7, 2012. 
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61.  Consistent with  its  expressed intent,  the  Aquinnah Tribe  has, on 

information and belief, submitted notice to the NIGC that it will  license a gaming facility 

on its Settlement Lands.  On information and belief, the NIGC received the Aquinnah 

Tribe's notice—together with a proposed license—on or about August 5, 2013. 

COUNT I: 
BREACH OF CONTRACT 

62.  The allegations set forth in paragraphs 1 through 61 are incorporated by 

reference as if set forth herein. 

63.  The Settlement Agreement is a valid and enforceable contract that created 

obligations on  the  part  of  the  Aquinnah Tribe  to  observe and  comply  with  the 

Commonwealth's laws, including those regulating gaming establishments. 

64.  The  Aquinnah Tribe  may  not  license,  open,  or  operate gaming 

establishments on  Settlement Lands  without  a  gaming  license  issued  by  the 

Commonwealth. 

65.  The Aquinnah Tribe's actions, as alleged in this complaint, have breached 

the terms of the Settlement Agreement. 

66.  The  Commonwealth has suffered and  will  continue to  suffer  injury 

resulting from the Aquinnah Tribe's breach of the Settlement Agreement. 

67.  The  Aquinnah Tribe's actions, as alleged in  this  complaint, are so 

considerable that they go to the very essence of  the parties' contractual bargain in  the 

Settlement Agreement. 

6 See, e.g., Mark Arsenault, "Tribe Says it Will  Open Small Casino on Vineyard," The 
Boston Globe A1 (Nov. 12, 2013). 
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68.  The  Aquinnah  Tribe's  actions, as  alleged  in  this  Complaint,  are 

anticipatory breaches of the Tribe's contractual obligations to the Commonwealth. 

69.  The  Commonwealth has suffered and will  continue to  suffer  injury 

resulting from the Aquinnah Tribe's anticipatory breaches of the Settlement Agreement. 

70.  Relief in the form of damages or restitution is not adequate to remedy the 

injury the Aquinnah Tribe has inflicted upon the Commonwealth through its actual and 

anticipatory breaches of the Settlement Agreement. 

COUNT II: 
DECLARATORY JUDGMENT (G.L. c. 231A) 

71.  The allegations set forth in paragraphs 1 through 70 are incorporated by 

reference as if set forth herein. 

72.  Under General Laws c. 231 A, § 2, this Court is authorized to determine 

the rights, duties, status, or other legal relations of parties under written contracts, such as 

the Settlement Agreement, and under the laws of the Commonwealth. 

73.  The Aquinnah Tribe's actions, as alleged in this Complaint, are actual or 

anticipatory breaches of the Settlement Agreement and actual violations or contemplated 

and impending violations of Massachusetts law. 

74.  As a party to the Settlement Agreement, the Commonwealth may seek to 

enforce the terms of the Settlement Agreement. 

75.  The Commonwealth is  also responsible for  the enforcement of  laws 

prohibiting gaming without a gaming license. 

76.  An actual controversy has therefore arisen between  the Aquinnah Tribe 

and the Commonwealth concerning the Tribe's actual or  anticipatory breaches of  the 
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Settlement Agreement and actual violations or contemplated and impending violations of 

Massachusetts law. 

77.  No administrative remedies exist to terminate this controversy. 

78.  A  judgment of  this Court concerning those actions would terminate the 

uncertainty giving rise to this controversy. 

[Reminder of page intentionally blank] 
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PRAYER FOR RELIEF 

WHEREFORE, the Commonwealth respectfully asks this Court enter judgment: 

a.  In  favor of  the Commonwealth and against the Aquirmah Tribe on all 
Counts; 

b.  Declaring that the Aquinnah Tribe has no right to license, open, or operate 
a gaming establishment on the Settlement Lands without complying with 
all  laws of  the Commonwealth pursuant to the terms of  the Settlement 
Agreement; 

c.  Declaring that Gaming Ordinance No. 201101, and any action taken by 

the Aquinnah Tribe pursuant to  Gaming Ordinance No.  201101, are 
illegal and void because the Ordinance and any actions taken pursuant to 
the Ordinance are in irreconcilable conflict with the Settlement Agreement 
and with Massachusetts law; and 

d.  Awarding the Commonwealth such other and further relief as the Court 
deems just and proper. 

Respectfully submitted, 

THE COMMONWEALTH OF 
MASSACHUSETTS, 

By and through its attorney, 

MARTHA COAKLEY 
ATTORNEY GENERAL 

—j

JuIiaria deHaan Rice (BBO # 564918) 
(fce Benedon (BBO # 625058) 
Bryan Bertram (BBO # 667102) 
Assistant Attorneys General 
Government Bureau 
Office of Attorney General Martha Coakley 
One Ashburton Place 
Boston, MA 021081698 
(617) 9632107 
Juliana.Rice@,state.ma.us 
Carrie.Benedon@,state.ma. us 

Dated: December 2, 2013  Brvan.Bertram@state.ma.us 
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JOINT MEMORANDUM OF UNDERSTANDING 

CONCERNING SETTLEMENT OF THE GAY HEAD, 

MASSACHUSETTS INDIAN LAND CLAIMS 

WAIMPANOAG TRIBAL COUNCIL 
OF GAY HEAD, IXC. 

September 28, 1983 

Exhibits To Complaint -- Page 2
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1. The Parties to the Settlement are the parties in the 

litigation before the United States District Court for the 

District of Massachusetts known as Wampanoag Tribal Council of 

Gay Headr Inc., et al. v. Town of Gay Head, et al.y Civil 

Action No. 745826G (including interveners). 

The Parties shall seek to have all others who may be 

interested in the Settlement act so as to assure that the 

Settlement becomes effective. 

2. The Parties agree to the following settlement, all 

provisions ofwhichuax.e__to be__considered as inseparable and^ 

interdependent, except as otherwise specifically provided 

herein, and which are all conditioned upon requisite favorable 

action within 18 months of the execution of this settlement by 

other entities, including appropriate executive and 

legislative branches of the governments of the Town of Gay 

Head, the Commonwealth of Massachusetts, and the United States 

of America. 

3. A statechartered corporation (hereinafter called the 

Tribal Land Corporation) will be created by the Wampanoag 

Tribal Council of Gay Head, Inc. (hereinafter the Tribal 

Council) for the purpose of acquiring, managing, and 
j 

permanently holding lands,, including the lands defined in this 

settlement as the Settlement Lands. The Tribal Land 

Corporation shall hold the Settlement Lands, and any other 

land it may acquire, in the same manner, and subject to the 

same laws, as any other Massachusetts corporation, except to 

Exhibits To Complaint -- Page 3
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the extent specifically modified by this agreement and the 

accompanying proposed legislatione Under no circumstances, 

including any future recognition of the existence of an Indian 

tribe in the Town of Gay Head, shall the civil or criminal 

jurisdiction of the Commonwealth of Massachusetts# or any of 

its political subdivisions, over the settlement lands, or any 

land owned by the Tribal Land Corporation in the Town of Gay 

Head, or the. Commonwealth of Massachusetts, or any other 

Indian land in Gay Head, or the Commonwealth of Massachusetts, 

be impaired or otherwise altered, except to the extent" 

modified in this agreement and in the accompanying proposed 

legislation. 

4. The Town of Gay Head will convey all its rights, title 

and interest in the Town Common Lands (except for the 

shoreline as defined in Paragraph 10) to the Tribal Land 

Corporation. These lands comprise about 238 acres (which 

include the Cranberry Lands, the Face of the Cliffs, and the 

Herring Creek), and are described roughly on the map attached 

hereto and made part of this agreement. A survey shall be 

made in order to determine the precise acreage and boundaries 

of the Common Lands. The cost of the survey shall be regarded 

as part of the cost of the Tribal Land Corporation's 

acquisition of lands under this settlement and shall be 

financed out of the Federal funds appropriated pursuant to 

Paragraph 8. . Existing surfaced roads across the Common Lands 

will continue to be owned and maintained by the Town of Gay 

Head or the Commonwealth of Massachusetts, as the case may be. 
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and shall be open to the public. Present unsurfaced roads 

providing access across the Common Lands to private.lands 

beyond shall continue to be available for access to such 

private lands. 

5. The Town of Gay Head shall convey the socalled Cook 

Lands (L, No. 395) to the Tribal Land Corporation, Such 

property, however, shall not be part of the Settlement Lands, 

and shall remain subject to taxation and foreclosure in the 

same manner as any other privately owned property in Gay 

Head. Any structure placed on this property shall be subject 

to all Federal, State and local laws, including Town zoning 

laws. State and Federal conservation laws, and the regulations 

of the Martha's Vineyard Commission, and in no event shall any 

structure or structures erected on this land comprise more 

than 3,000 square feet or exceed a height of twelve feet with 

a maximum peak of 16 feet. Changes in Town zoning laws made 

subsequent to the date of this Memorandum may be made 

applicable to such Cook lands only in the manner provided for 

changes to the Land Use Plan as described in Paragraph 16 of 

this Memorandum. If the said property is used for any purpose 

not permitted by the Land Use Plan, or is sold, leased or 

otherwise alienated by the Tribal Land Corporation to any 

entity other than one which is Indian controlled, all right, 

title and interest in the property shall revert to the Town of 

Gay Head, provided however, that nothing herein shall prevent 

the granting of a valid mortgage on the said property. All 

residents and property owners of Gay Head, their guests and 
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assigns, shall have an easement to use the pond beach on the 

Cook Lands for such recreational activities as are now carried 

out on such beach, including, but not limited to, fishing, 

swimming, outdoor recreation, or the beaching or achorage of 

small boats, and shall have guaranteed access to such beach by 

land as provided in the Land Use Plan. 

6. The Owners of the former Strock Estate will convey 

their ownership interest in certain lands formerly known as 

the Strock Estate in Gay Head to the Tribal Land Corporation. 

These lands consist of three parcels separate from each 

other — one parcel of about 57 acres, one of. about 33 acres and 

one of about 85 acres, or a total of about 175 acres. (The 

precise lot numbers falling within these three parcels are 

listed ii Appendix A.) These lands are to be sold to the 

Tribal Land Corporation at fair market value established 

without regard to Indian claims extinguished in accordance 

with Paragraph 8(d). 

7. If the owners of the land located between the 

socalled Cranberry Lands portion of the Common Lands and 

Kenemsha Creek (hereinafter called the Menemsha Neck Lands) 

are willing to sell their land, the parties will support the 

principle that the Federal Government should provide funds in 

order to acquire these lands so that they may become part of 

and be treated as Common Lands for purposes of this 

settlement. Such sales shall be at fair market value 

established without regard to Indian claims extinguished in 

accordance with Paragraph 8(d). If any owner refuses to sell 
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oc if the Federal Government refuses to provide funds for 

these lands, Che other provisions of this settlement will 

nevertheless remain in effect. 

8. The parties to the settlement support the principle 

that: 

(a) The Federal Government will appropriate funds to 

finance the survey of the Common Lands and the Cook 

property described in Paragraphs 4 and 5; 

(b) The Federal Government will appropriate funds, 

in a sufficient amount to pay forthe lands of the former 

Strock Estate described in Paragaph 6, based upon fair 

appraisal? 

(c) The Parties will also seek Federal funds to pay 

for the Menemsha Neck Lands described in Paragraph 7, if 

any owners desire to sell, but if such funds are not 

obtained, the other provisions of this settlement will 

nevertheless remain in effect; 

(d) Congress will enact legislation that eliminates 

all Indian claims of any kind, whether possessory, 

monetary, or otherwise, whether aboriginal or under 

recognized title involving lands and waters in the Town of 

Gay Head, and that effectively clears the titles to all 

land in Gay Head of any such claims, whether asserted in 

the past, present or future.' That legislation will also 

extinguish all claims of any kind by the alleged Gay Head 

Tribe, whether possessory, monetary or otherwise, whether 

aboriginal or under recognized title involving any other 
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lands and waters within the Commonwealth of Massachusetts 

and that effectively clears the titles to all land in the 

Commonwealth of any such claims, whether asserted in the 

past, present or future. The alleged Gay Head Tribe and 

the Tribal Council on behalf of all persons of Indian 

descent hereby agree that this settlement is in full 

compensation for the claims so extinguished. This 

legislation shall not eliminate or affect the claim of any 

individual Indian which is pursued under any law generally 

applicable to nonIndians as well as Indians. 

9. Neither the provisions of Paragraph 8 not this Joint 

Memorandum of Understanding as a whole shall be deemed an 

admission of the existence of a tribe and are instead intended 

simply to extinguish claims made by any Indians, whether 

advanced by individuals, groups or tribes. 

10. The Settlement Lands shall comprise the following: 

(a) The Common Lands described in Paragraph 4, 

excluding the shoreline abutting on ocean, sound, or 

pond. Such shoreline, consisting of a strip of land 

extending 50 feet inland of mean high water along the 

ocean and sound and 30 feet inland of mean high water 

along Menemsha Pond, Menemsha Creek and any other body of 

water, shall continue to be owned by the Town of Gay Head 

and shall be available to all Gay Head residents and 

property owners, their guests and assigns, for 

recreational and other uses now commonly made of such 

shoreline, and shall be subject to a conservation trust 

Exhibits To Complaint -- Page 8

Case 1:13-cv-13286-FDS   Document 1-1   Filed 12/30/13   Page 28 of 60



with the Town of Gay Head as Trustee that shall insure the 

continues right qf such uses by such persons. Access to 

the shoreline across the common lands shall be preserved 

/ 

and the roads and paths established in accordance with the 

Land Use Plan mentioned in paragraph 16 for such access 

shall be maintained by the Town of Gay Head, 

(b) The three parcels of the former Strock Estate 

described in paragraph 6. 

(c) The Menemsha Neck Lands described in Paragraph 7 

which, so far as they are acquired pursuant to this — 

Settlement, shall be treated as though they were part of 

the Common Lands. 

11. The Settlement Land shall be subject to an express 

federal statutory restriction against alienation. This 

statutory provision against alienation shall state explicitly 

that (a) no Indian tribe or band shall ever exercise sovereign 

"jurisdiction as an Indian tribe other than to the extent 

agreed herein, over all or any part of the Settlement lands, 

or over any other land that may now or in the future be owned 

by or held in trust for, any Indian entity, but (b) the 

absence of such sovereignty shall not in any way prejudice Gay 

Head Indians in their efforts to obtain federal benefits 

available to Indians or to achieve recognition as a tribe. 

Notwithstanding the foregoing, the federal restriction against 

alienation shall permit the Tribal Land Corporation to convey 

a strip of land up to 70 feet wide beginning 30 feet inland 

from mean high water and 500 feet.long, starting from the 

-7-

Exhibits To Complaint -- Page 9

Case 1:13-cv-13286-FDS   Document 1-1   Filed 12/30/13   Page 29 of 60



terminus of the West Basin Road and running in an easterly 

direction alo'ng an area of West Basin now used for mooring 

boats, so that the Town may construct a bulkhead and related 

structures at this site, subject to the limitations set forth 

in the Land Use Plan. 

12. Subject to the conditions expressly provided in this 

Agreement, the Settlement Lands are to be held in trust by the 

Tribal Land Corporation for the benefit of Gay Head Indians, 

defined as all descendants of the Indians listed in the census 

taken in 1869.—A copy of the said census is included as , 

Appendix B of this Agreement. 

13, All Federal, State and Town laws shall apply to the 

Settlement Lands subject only to the following special 

provisions, regardless of any federal recognition the alleged 

Gay Head Tribe may acquire: 

(a) The Settlement Lands will not be treated as real 

property subject to taxation pursuant to Massachusetts 

General Laws Chapter 59, or any successor State Law, but 

the Tribal Land Corporation will make payments in lieu of 

property taxes to the Town of Gay Head or other 

appropriate entity on the former Strock Estate, if and 

when improvements are placed on those lands. The fraction 

of land subject to such payments shall be determined in 

accordance with the density requirements of Town zoning 

ordinances. For example, if a house is placed on land 

which is zoned for twoacre homesites, then two acres of 

the land shall be subject to payments in lieu of 

-8-
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taxes. The amount of such payment shall be determined by 

assessing9the value of the improvements and the value of 

the land attributable to such improvement, as determined 

in accordance with this section, and applying the town 

property tax rate or any other applicable tax rates just 

as though the improvements and attributable land were held 

by any private person. With respect to inlieu payments 

that remain unpaid, neither the Town nor any other person 

will have the right of foreclosure against the Settlement 

LandsInstead"af itsright of foreclosure, the Town or . 

any other person otherwise entitled to foreclosure may 

enforce a lien against other assets of the Tribal Land 

Corporation or any subsidiary thereof, or any other entity 

controlled by the Tribal Council. If the inlieu payments 

are not fully paid three years after they are due, the 

Town may seize the land and improvement on which the 

inlieu payments are in arrears and lease such land and 

improvements on reasonable terms for periods of time not 

to exceed five years, the sums realized from such leases 

to be applied, after costs, to the payment of the amount 

in arrears. Seizure by the Town under this provision 

shall in no way affect title to the land, which shall 

remain with the Tribal Land Corporation, and at the 

expiration of any lease period during which all arrearages 

have been paid in full, control of the land and 

improvements shall be returned to the Tribal Land 

Corporation. 

-9-
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(b) The Tribal Land Corporation will have the right 

(after consultation with appropriate State and local 

officials) to establish its own regulations concerning 

hunting (but not trapping or fishing) by Indians on the 

Settlement Lands by means other than firearms or 

crossbow. These regulations by the Tribal Land 

Corporation shall impose reasonable standards of safety 

for persons and protection of wild life and the absence of 

such regulations imposing such standards of safety shall 

bedeemed unreasonable. These safety and protection 

standards shall be subject to judicial review for 

reasonableness and may be enforced by State and local law 

enforcement officers. Hunting by firearm or crossbow 

shall remain subject to the State law. 

14. The Gay Head Indians will not receive Federal 

recognition as a Tribe as a result of Congressional 

legislation to carry out the provisions of this Settlement, 

but they shall have the same right to petition for such 

recognition as other groups. 

15. Plaintiffs in the lawsuit against the Town of Gay 

Head, known as Wampanoaq Tribal Council of Gay Head, Inc., et 
J 

al. v. Town of Gay Head, et al., agree to cause the lawsuit to 

be dismissed with prejudice at the time that the Federal 

legislation referred to in Paragraph 8 becomes effective. 

16. The Settlement Lands will be subject to the Land Use 

Plan attached hereto and made a part hereof. The Land Use 

Plan shall be enacted as part of the zoning law of the Town of 

-10-
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Gay Head. Future amendments of the Land Use Plan as 

applicable to the Settlement Lands and embodied in the Town 

Zoning Law will require approval by the Tribal Land 

Corporation, by the Town of Gay Head (by whatever majbrity is 

usually required for such amendments) at two town meetings not 

less than one month apart, at least one of which shall be held 

during the month of July or August, and by such officials, if 

any, of the Commonwealth whose approval is required for 

amendments to zoning laws. 

ACCEPTED; 

1 
For the Wampanoag Tribal Council of Gay Head, Inc. 

Date; flf^jf 1 Witn 

For the Town of/Gay Head; 

For the Taxpayers' Association of Gay Elead, Inc. 

QyDate; U (W1? Witness; 

L ' J1 Va w miUUU W dL JU U i I U* JL dl o ̂3 a S Lis (c U U .3 o ? yf 

Bv:^ Date ; ll/zz/w Witness 

—7 w/ 

7J) 1 /ft, 
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WAi.U'ANOAG TRIBAL V OUNCIL 

OF GAY HEAD, INC. 

October 3, 1983 

LAND USE PLAN 

I. The Cranberry Lands and the Gay Head Cliffs 

/ 

A. Access to the shoreline across the Common Lands shall be 

preserved, and the established roads and paths for such access 

shall be maintained by the Town of Gay Head or with respect to any 

State roads, by the Commonwealth of Massachusetts. Such rights of 

way, as shown on the attached map, shall include: 

(1) By foot_and by vehicle along the Lobsterville and 

West Basin Road, inclusive of the parking areas at their ends; 

from the end of these roads to the West Basin anchorage and to 

the Menemsha Pond; and by two existing roads leading from 

Lobsterville Road to the properties above the clay pits, the 

one proceeding from Menemsha Sound, the other from the 

terminus of the Lobsterville Road at Menemsha Pond; 

(2) By foot from the Lobsterville Road to the Sound, 

wherever the center line of that Road is within 125 feet of 

mean high water; 

(3) By foot along an easement 10 feet wide, extending 

from the West Basin parking area to the Sound, along a line 

approximately 80 feet west of, and parallel to, the top of the 

atone revetment along the west bank of Menemsha Creek, and by 

foot along existing paths from West Basin Road, as shown on 

the attached map. The Town of Gay Head shall retain the right 

to enter on these shores and rights of way in order to clean 

and repair tihem, and to regulate behavior on them, as 
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necessary to maintain the natural condition of the land, or to 

keep its use.within the capacity of anchorages, roads, or 

parking areas. 

B, The Common Lands will not be subdivided, but will be held 

in their entirety by the Tribal Land Corporation and will be 

subject to normal health and building regulations of Gay Head and 

of the Commonwealth as they are in force at the time in question. 

C, Except as noted below, all the Common Lands will be left in 

their existing natural condition, and used only for recreation, 

food gathering,~crereraonyenvironmental research and education,^or 

nature reserve. There will be no clearance or planting of 

vegetation, no extension of paving or erecting of structures, no 

parking of vehicles beyond the existing paved roads and parking 

areas, no storage of equipment and no installation of utilities. 

All with the following exceptions: 

1. Work may be done which is necessary to preserve the 

present natural condition (such as planting, anchoring, the 

reestablishment of dunes, or works to prevent erosion), or.to 

improve conditions for wildlife or for natural crops such as 

berries, fish, and shellfish (for example: planting, 

draining, irrigating, shaping of the pond, bottom, or the 

installation of traps or shellfish rafts). 

2. Existing walks, road and parking areas may be 

repaired and improved. No toad may be built or widened to 

give a travel surface wider than 15 feet. Additional parking 

spaces may be provided between the West Basin Road and the 

-2-
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proposed bulkhead at West Basin, and at Henemsha Pond, and thf 

unpaved parking areas along Lobsterville Road may be improved 

as necessary to protect the beach and vegetation. 

3. New walkways, roads, and parking areas may be 

constructed, but only if they serve the purposes of this 

section, and do not disturb the nesting grounds on the 

peninsula. 

4. Signs and symbolic objects may be erected to explain 

the meaning of the site, or to regulate behavior on it. They 

shall not be illuminated, nor be over six feet high or six 

square feet in area. 

5. A bulkhead and related structures may be constructed 

on the strip of land 100 feet inland from mean high water and 

500 feet long, starting from the terminus of West Basin Road 

and running in an easterly direction along the area of West 

Basin now used for mooring boats. Such structures may be 

installed at this site for the gathering or processing of fi; 

or shellfish, or the harboring, servicing, launching or repa 

of small boats but shall be subject to Town zoning and may n' 

be over twelve feet high from mean ground level nor may thei 

aggregate floor area exceed 2000 square feet. As far as 

possible, these structures should be of traditional form, an 

be sited and finished so as to be visually unobstrusive and 

blend with the land. Utilities must be placed underground. 

The Tribal Land Corporation will grant an easement across 

settlement land to ensure that necessary utilities may be 

brought to this site. Any bulkhead and related facilities 

-3-
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built on this site shall be available on the same terms, 

without distinction, to all residents of Gay Head, their 

heirs, guests and assigns. 

6. Temporary utilities may be provided and related 

activities undertaken to facilitate such traditional 

activities as the Gay Head Pageant. 

7. Any facility built with Town funds on the Cranberry 

Lands such as a bulkhead or a parking lot shall remain in the 

ownership of the Town, provided, however, that no such 

facility, may be built by_the Town without the consent of the 

Tribal Land Corporation, 

II. The Cook Lands. 

A, These lands will not be subdivided, but will be held in 

entirety by the Tribal Land Corporation. 

B, This land will be subject to normal health and building 

regulations of Gay Head and the Commonwealth, as they are in force 

at the time in question, and to state and federal conservation 

laws and the regulations of the Martha's Vineyard Commission. 

Town zoning laws applicable to these lands may be changed only in 

the manner provided In the Settlement Agreement. 

C, In addition, the aggregate floor area of all structures on 

the land may not exceed 3,000 square feet and such structures may 

not exceed a height of twelve feet with a maximum peak of sixteen 

feet. All structures must be set back at least 100 feet from the 

State Road, and at least 100 feet from the recreational beach, and 

-4-
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should as far as possible be traditional in form, and sited and 

finished to be unobtrusive and to blend with the land. All 

utilities must be placed underground, and any fishery development 

at the shore shall be kept easterly and separate from the pond 

beach to which residents have access, and no obstruction of any 

kind may be placed in the water that would interfere with the 

recreational use of the beach and adjacent waters. 

D. Residents and property owners of Gay Head, their guests 

and assigns, will have a right of access on foot along the shore 

of Menemsha Pond, to a point 30 feet inland of mean high water, 

and from the western boundary of the property to a point 300 feet 

to the east along the shore. They may use these shores for 

fishing, swimming, outdoor recreation, or the beaching and 

anchorage of small boats. They will also have a right of access 

by foot and by car to this shore along an easement 30 feet wide 

beginning at the present entrance from State Road, and running 

approximately 100 feet east of and parallel to the western 

boundary of the property, including a parking area 40 x 60 feet at 

the beach as shown on the attached map. The Town retains the 

right to enter on this shore and this right of way, in order to 

clean or repair them, or to regulate behavior on them, as 

necessary to maintain the natural condition of the land, or to 

keep its use within its capacity. 

III. The Strock Lands 

A. These lands will not be subdivided, but will be held in 

entirety by the Tribal Land Corporation. 

5
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B. This land will be subject to normal health and building 

regulations of Gay Head and the Commonwealth, as they are in force 

at, the time in question, and to the zoning regulations and the 

substantive standards of the subdivision regulations of the Town 

of Gay Head as they exist at the time of this agreement, as 

included herein as appendix "C", No special permit or approval by 

the Planning Board, the Board of Appeals, the Conservation 

Commission or the Martha's Vineyard Commission shall be required 

for any use which complies in all respects with the substantive 

requirements of the saidzoning and subdivision regulations^==_SJjjch_ 

permits and approvals may be requested and issued in the same 

manner.as for other land in Gay Head with respect to any exception 

to, or other variation from such requirements, which is authorized 

by the said regulations. 

-6-
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These districts are located on a map entitled ^Zoning Map of 

Gay ITead", on file in the 'office of the Town Clerk. This map, 

with all explanatory matter conccrnimj the cpecial ovorlny 

districts, is hereby made part of the ByLaw. 

D. HAZARDOUS USE 

In any district, no use of any building of parcel of land may 

be established which is hazardous to health, or dangerous 

due to the possibility of fire, explosion, or other cause, 

C., PERMITTED^USES IN A RURAL-RESIDENTIAL DISTRICT 

The following uses are permitted in a RuralResidential Dis

trictr 

1. detached onefamily dwellings, not including temporary 

or mobile structures except as provided below: 

2. religious, educational, or municipal uses; 

3. farm, forest, plant nursery, or other agricultural or 

horticultural use; 

4. the harvesting and processing of fish and shellfish; 

5. any use customarily accessory to .ind clearly incidental 

to a permitted principal use on the lot includina: 
« 

a. a home occupation employing no wore than five per

sons not members of "the'rcsident family; 

b. .the.display and sale of natural products raised or 

prepared in the Town; 

c. the renting of roorr.s or boardinn of not more than 

eight persons not members of the resident family; 

d. the use of no more than t'.:? ^nts for the sleeping 

of members of the resident family or their guests; 

e. the storage of unoccupied vehicles, boats, boat and 
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except for.warning devices, construction or maintenance' 

work, or other special, circumstances.: ' V . . ' "'' 

5. The use will not cause continued erosion of the land 

or increased surface drainage from tho lot.' 

6. The use will not cause pollution of the surface or 

groundwaterr saltwater intrusion into water supply 

wells; or an inadequate water supply to meet the anti

cipated demands of the proposed activity or of those 

existing or permissible on adjacent properties. 

7. No temporary or mobile structures not otherwise per

raitted under this ByLaw wilX be used or stored except 

if incidental to a fair, a special event, or a public 

construction project, and then only if for no more than 

60 days. 

8. Where possible, the site design will preserve and en

hance existing trees over 12 inch caliber, water courses, 

hills, and other natural features, as well as vistas, 

ocean views, and historic locations, and will minimize 

the intrusion into the character of existing development. 

» 

9. The use will not cause the destruction of wildlife habi

tats, damage to wetlands or littoral ecology, damage. 

to marine fisheries and shellfish, or any unnecessary 

decrease in agricultural use or potential productivity . 

of the land. 

rERMITTED USES IM A MARINE COMMERCIAL DISTRICT 

The followin'T us^n arc perr.itted in a Marine Commercial Dis

trict: 

1. the hirvesting and processing of fish and shellfish; 

J of boats, provided 

Exhibits To Complaint -- Page 23

Case 1:13-cv-13286-FDS   Document 1-1   Filed 12/30/13   Page 43 of 60



that no more than four boats will, be stored or ass..r.bi 

n f»y • • , " . " 

,3. iov. j ,. ci'v.'a ..oi".i , or r.iun.lo ip.il ^.jor • 

"•. envn, i'.r •' 1, jjler.L nursery, or other n^ricul tuml 

.iquacuj turn I , or l.orticeltural use; 

5. any r^.o customarily ."".cces.'ory to and olear_y incidei.t.il 

o c v;.- rmiv.tod uro CM*. -!VJ ' rt, but. ivt incii;ding the 

'v,:e or utorr.'rrj of torvtr, trail'^rn. r.iobiie hor.eb, •...iryjr 

v ^h'oj cs , and other temporary or portable dwellina"or • 

^trueture.':. 

USES BY SPECIAL PKRTIIT IH Pv f'ARINE CCMHFRCaAL DISTRICT. , 

A.iy crmrci or Ir.d.i Jtriel • uni, riot pacifically p'Tiitted 

above, inclusive of mariruurand. boat .rcpa ir yards c" larger 

oizo, v/h.u;:: are not prohibits  by ether  provision of this 

By".::/, \.hich are dependent on marine transportation, or 

.r.arir.3 ,..v.:odrcr:: or ^.'hicr. i£?rvrnnrire transpartuition, are 

penritce:'. in a Marine Cor.ir.^rcial Cisurict, but only if the 

Planning ."e..rJ grants a rpeci'.l perr,it for an exception, 

r.ach permits shall' 'be cjran'c^d if' ell' othef provisions c^.: thi 

ByLav; arc r.;5t, • and if the riteria listed in Section IIrr 

a "".so Met 

SIGNS • • . • ...... .... 

There hall ba ho.rare than one "sign, per lot,, and. that sign. 

T.ay aiy :: '.o M '.fy *•.".•,3 premises or to ^ofer to proi 

. v a iJ 1 J All riTns shall be under 

-•• • .sar ' ;  'ec. . .  in r,L:.nr i i  no novir. T or flashing J rent'* 

and nhri.ll 'a r., 1 i.;hte'.i unices by a ^tcariv v;hite reflected 

light. Tliere shall bo no signs in the Speeinl Overlay Exhibits To Complaint -- Page 24
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• Moshup Trail District of Critical pianning'Concern'unress'" " • • 

by special permit from thePlanning• Hoard Plan Review Com

mittee . 

K. REQUIREMENTS FOR DEVELOPMENT IN' SPECIAL OVERLAY DISTRICTS '• 

WHICH ARE IMPOSED IN ADDITION TO THE REQUIREMENTS' OF THE 

UNDERLYING DISTRICTS. 

1. Construction: 

There shall be no construction of buildings or struc

tures within 200 feet of wetlands, waterbodies, beaches, 

dunes, or the crests of bluffs over 15 feet high until 

a special permit is obtained from the Planrtng Board ' • 

Plan Review Committee, providing that within 100 feet of 

said wetlands, waterbodies, beaches, dunes or bluffs, 

a special permit may only be granted for a tishing 

related marine commercial structuresAdditions to 

existing structures may be allowed by special permit 

from the Planning Board Plan Review Committee provided 

that any such addition is less than .100 square feet in 

area. In order to minimize visual prominence of man

made features, avoid erosion or other land instabilities 

and otherwisepreserve the cultural^ .historic and 

visual integrity o£ the Moshup Trail Cultural and His

toric District of Critical Planning Concern, the fol

lowing shall exist: 

1. A special permit shall be required from the Plan

ning Board Plan Review Committee for the siting 

of a building in its Jot. OuilJLnqs should hi 

sited on or at least near the side slope of a 
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valley and never into the center of a.valley. 

• r.uiluins" sr.Duld' r.ct b.3 ^itci at the top of a slo.rp

;/;:ero ; r " 'wi]. 1 j ar^Iy rsilouetti"'. 

riqr.i'.irt t'r.z rS/.v. 1J b6 sitod dov;n 

the cji.:.' r.o that tiic slonj contain? the build

ing (;:) and serves as a partial backdrop for thri. 

2. EuiIdinu's shull he constructed of natural wood 

sb^rziles i«ith neutral trin color (refer to SECTIO 

VIII: • DEFINITIONS). " 

3. Roofing materials shall be black asphalt, wood or 

...cedar shingles.. . ...... 

•i. B": i luincj . .ur.~ :icn:; shall be no more tlian 1 incr.cs 

in i. ignt from the median natural grade without a 

Gvo'j .al porr.iit frOi'.i thj Pliinni.ng Board Plan Rev'tv/ 

COimaitt^e. 

5. *. Jizxcory strucr.urc'3 i r,d adcliii'.ons to r e ex i s t i4. 

structures shall conf :".rm in materials, scale and • 

prop^n.ion to the pri.i ipal s true L;:ro. In cases 

•where preexisting structures, are not compatible 

with the requirements Lor new construction, a.TCS-

56fy'Structures shall'"cdnforift to the requirements. 

for new construction (r.:umbers one (1) through four 

: ('t) of the above> .• ' • • 

Vehicular Peuostriau V.'ayc 

Vehicu accesses chall ' located 4^+ closer f .. 

1,00 .'rem • ictir.a vciicul.T. acessoc on the same 

 side of ;-.e road, and ju"h .tceesnes shall not be greater 

than 12 feet in width, except that lots in existence 

 t) io7«; which have a right of access to 
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8 • 

a public road shall continue to have such right of" 

access. Variations from this "requirenient may be ailowcd 
« 

by special permit from the Planning Board Plan Review 

Committee, provided safety and the visual'character of 

the road are assured. 

Old Lobsterville Road and additional sections of Old 

South Road, except for that part which connects Church 

Street with Moshup Trail, shall not be paved with im

pervious material. There shall be no new vehicular 

access to Old Lobsterville Road, Old Church, and Old 

South Roads, except when no other accesff is aval£abier, 

and it shall require a special permit from the Planning 

Board Plan Review Committee. Said roads shall continue 

to be kept open for nonvehicular public access. 

No new vehicular way may be constructed' in a Special 

Overlay District whose traveling surface exceeds 15 feet 

in width, eJccept by special permit from the Planning 

Board Plan Review Committee. 

In order to maintain the visual integrity and to promote 

public health and safety, no driveway (i.e. curbcut) 

shall be permitted' within the Moshup: Trail Cultural and 

Historic District of Critical Planning Concern without 

a special permit • from thePlanning Board Plan Review 

Committee. The Plannina Board Plan Review Committee shall 

consider but is not limited to the following criteria 

in granting a special permit: 

1. Road frontage of "otfs); 

2. Frequency and duration of use; 

nn the lot (S) ; 
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4. Safety (line of unobstructed vision to JIG. pub* 

' y- r> - •m * • ' 
^ « i.. , 

i'JiliLy j...) sr..ire j ;i'ii; .,cr:r:3 ;v;.mijaccnt Pro

perty ov;n.r(: , ; and 

(•". ":hi use o:: pervious pavinq r.atcrials such c.> grave 

JuoiiP, crunhsd rliell, or w.icu chips shall be 

ci ri] .:y..o. 

r tone Via lis c.id r\n;cui: 

—KG_.cicnc jhall be 'ronvovccl, 'noved or otherwise al • 

•lered, except for repair or e;:capt by special permit i\. 

the PlrnnincTHoard PlanRcvie*;Gommittee. 

In .0 i.;in*'r.o tlu; virurl pr^ninr'nee of nanmpek'. 

tur^.s ana Tti;ar. Ise protect tl" cultural, historical an: 

visr.1 inccjr.L•>£ the 'Toshu'o Trr.il Cultural and [Ii?Wo

Uisirict of C.;iti jal Pla.Mn in' Conccrri, •'•a sppcial perni 

ill be rr_;U.,r';:! by the "l an nine Rrard Plan Review Cfr... 

Lee fcr n^.w "•,n':e~. 

UtiJ itirjr; 

All' neu utilities shall'be placed undoraround. I'^'revoi: • 
« 

above ground utilities ray be allc'.T;d by permit from ti.o 

Plariinfj Board an Review Cor.nitt^e provided 'that i't' f'l 

•thar (e) it"i.'j. technica.i lyinfearible to install undcr

qround "tilities, or (b) f'.c cost of 'such underaround ' ' 

util i tl • •:;l1. I;e rx-r.- tiiaa Si, 500. Of) nrcater than tle 

^ ^ " rwr: vi;c .1J u t". 1 i i 11 •* .*• • c.v lot sorved . 

!! 2.1. /1. . vj 1T * 11. li i * ^ L ~i' ^ 

Cc.'isLruetion '..'iin l.;0 f '.'Ot of Historic and Cultural 

Places shall only he by special pernit fron the Planninn 

—• n̂ , ,TrH t» 1 a n 

Exhibits To Complaint -- Page 28

Case 1:13-cv-13286-FDS   Document 1-1   Filed 12/30/13   Page 48 of 60



10 ' 

Review' Cdnrnittee" shall issue & special'.permit" only. if it •• 

finds thaf the: proposed ̂ construction is in* harmony with . 

the cultural and historic aspects of the site. The Cui

tural and Historic Place's in' the'Town of "Gay Head :are:  " 

Toad Rock, The Clay Pits, Occoch Pond, Mittark's Grave, 

Silas Paul's Grave, Gay Head Pound, Cook's Spring, Gay Head 

Baptist Church and Parsonage, Old Indian Cemetary, Indian 

Burial Grounds Lot #1, Indian Burial Ground  Old Lobstor

ville Road, Gay Head School, Deacon Simon Johnson House. 

Private Parking Areas 

Withiii the Special" Overlay Moshup Trail' Cultural and His : 

toric District of Critical Planning Concern, a special per

mit shall be required by the Planninq Board Plan Review 

Comnittee for a private parking area on a lot (Refer to 

SECTION VIII: DEFINITIONS). The Planning Board Flan Re' 

view Committee shall consider but is not limited to the 

following criteria in granting a special permit: 

1. Access to the parking area; 

2. Siting or placement of a parking area on a lot; 

3. The number of cars allowable on a'lot; 

•4. . Frequency and duration of the . use of. a parking area; 

5. Pervious paving materials such as gravel, wood chips, 

bluestone, or crushed shell shall be employed; and 

6. Adequate screening with plants and shrubs as recom

mended by the Site Heview Committee. 

Mo commercial parking area '..ill be permitted except those 

which beniifit the Town's people, such as Philbin Beach. 

In order to preserve the visual integrity of the Moshup 
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Trail •. Cultural and Historic District.of Critical Plan

. p" ".I*, •"•l ie.', rtr L"~ "vr. rri r 

*. ;j:; * ;:.J •• t... .*< 

Jcn in. DTny "Jirrjv ^.;r vv I^WxTIONS 

MINP'U.'l LOT SI "EH 

No exirtim lor :;hall '."3 "hancrod in any size or shape so a? 

to ran\i?l, If ''civolojo.l, in a violation of any of the dir^n

aiohal regulations .set'fortirbalov. Mo• "structuresmay. be 

erected on any lot v/hi...;! is less' than 2 acres in extent, 

r.xcept as provided by • the jcules for. compact, siting. In. Sec

' '.on v I<'j.l ov, or "I'.iloss ii'iT.t lot '.s a p:'ee::istiria lot as 

provided in hectics. VI. . _ 

pTr.T_'CTf?R\L 

On any the u; tci.l •.•ncljced Jj.xr  a::c.. oE'^ll structur 

m.iy ".o1.: e:.cecd 3,1500 ;5cruaro J.sot '"or c^ry 2 acres conta' ncu 

in that' IoI:, 3;:coi3li as orovided ih Section and" providing 

also i*hat th' n li/uii V:ion .jhall n:• c vo.srict the interior 

area "of.any i:ingle fuwiiy residential buildinn; tlio interior 

area any jiuglc frviilv irssidoatial buil«di;.a on a lot 

nhali "be ihcluded in detferfhini'fia" fh'a 'limitation imposed" by

this 'section on ^1.1 ochar ^tructuris c" such lot. 

USE DHNsirr' •'  ' 1 ' •' ' • ' 

Cn anv lot, HLI ./so r.av ' ? P.O t!'.an '.no ('._llir.n for evcuv 

2 aero i;)..;:. i..od 1':. ~r rcia i vntatprise may 

occupy h.'.:ili,'.it, 1 • P..1 os it is a ho'n 

'.ecu; "iicnccerrorv •:•«•) t;... r. dvo 5 ] ir.g unit. 

SETBACK 

•• "5 0 Tant- f t nm flP" 
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12 

lot line, and at least 40 ifaefc. frbm Old 'LobstervilleV Qiae :• 

Church and Old South Roads^ • except; as provided' in Section .V 

and VI. 

' BUILDING' HEIGHT " ' ' ' '• 

The highest point in any structure may not be more than 20 

feet above the mean finished grade within 20 feet of the struc 

ture or two (2) stories, whichever is less. However, the 

highest point may be no more than 18 feet high for a gable 

or hip .roof and 13 feet high for a flat or shed roof in open 

areas within a Special Overlay District except by special • • 

•permit.' from the Planning: BoartT Plan Review Coranrittee, Butr:. 

slender and unoccupied projections customarily carried above 

the roof, such as chimneys, spires, flagpoles and windmills 

may rise 40 feet above that grade, or higher by special per

mit from the Planning Board where they will... not block or 

damage the view from the public road or from adjacent proper

ty. Roof types other than gables or hip, flat or shed, 

added roof walks and/or second story porches on new or pre

existing structures shall require a special permit from the 

Planning Board Plan Review Committee within the Hoshup Trail 

Cultural and Historic•District of Critical Planning Concern. 

(Refer to SECTION VIII; DEFINITIONS) 

WELLS, AND SANITARY. DISPOSAL • SYSTEMS 

All wells and sanitary disposal systems shall comply with the 

following regulations: 

1. no sanitary disposal system may bo located closer than 

2 30 feet from any water body or existing well or am

tary disposal system. No well may be located closer 
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13 

than 200 feet from any saltwater body or existing sani— 

:arv rl j 1 • •rjt" n .3;:^n^t for w^lls ur^ccl ir connection 

^ »;ii.;''. fi.ih ol" Liiicllf i?h hatchori'js whore a l:s^cr dis

to.~-.rj r!.iy bo allowed rrj perrdt fro^ the Plana'.na 

Board Tier. IVivicu CcTrx..«tC3 2. 

2. There chall be a ninimum o\ 5 feet separation between 

'.ho j.o'vost poini: ofc t;:: l^jchr'.ng field and the hi'jh 

scascnol'•jatci: 'jblc for all a a nil." •*7 disposal systems. 

jL, Kair.anltarycisposal system shi.Il bo located within 30 • 

feet of" c^ny r.diacent lot in separate ownership... 

 IV; CCl^rp.y.A.TIGN Kr"nT.P.TTONS 

CONSERVATION AREAS 
x. ." • . , 

No strue'*Mre rany occupy, nor nay ny regrnding, excavation, 

or filling be do..o in auy \.e^lar.d. Ir.ad subject to flooc:, • 

cliff, ;^dch, cr diuie inn."".intoiy behind a beach except by 

special permit fro?.1, che Plrnnir.'i r.O.ird '*.nf"i' subsequent review 

a;:d approval !:y the Con;;or/r. tioa "jrr.v.issior.. These cor.se; va

• ticn are? s areintended to incl.udo • ti.ore^reas regulated by 

Chapter 131, Section '.0 of the General Laws, and also t• in

clude all land which is'less thart 10 feet" above'f.'inh •high 

. wo.ter.. .In .grantii.a. a . special • ponr.it the board, must, be satis

fied there *.Vii'l be no irreparable danage to the natural're—. 

scurcrs of th'.; Tcvn, and no ha  3rd to the health or safety 

suah as nigh' irico frcn [roll1:"i^n, the b^ckinc up of sewago, 

mcroarod flood in.., s tvioturn I ..naja, laclt of safe eg re sr., 

cr a rup'..uro o' utility svsu': :s 
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B. . EXCAVATION" ' ' 

No qravel loatn, sand, clay, or stone may be removed from any 

site without a special permit from the Board of Selectmen. 

C. USE OF WATER AREAS' " 

There may be no shellfishing in any body of water or disturb

ance of its bed or bank without a permit from the Board of 

Selectmen, in accordance with General Laws Chapter 13 0, Sec

tion 52. ' 

D. CLEARINGS AND VEGETATION 

There shall be no clearcutting of trees in any area over • • 

1/2 acre, without a' special permit fronrthe Planning* Board. 

Within the Special Overlay Moshup Trail Cultural and His

toric District of Critical Planning Concern, there shall be 

no removal of ground cover, shrubs, or trees in any area 

without a special permit from the Planning Bbard Plan Review 

Committee. Within the District, plantinqs shall be indige

nous or easily naturalized plant typos and materials, (refer 

to SECTION VIII: DEFINITIONS and to Suggestions for Planting 

Materials on file with the Site Review Committee in the Town 

Clerk's office). No special permit shall be rcqi ..red for a 

vegetable, herb or plant garden not exceedincr 100 square feet. 

SECTION"V. REVIEW OF DEVELOPMENTS 

A. COMPACT SITING 

The Planninq Board may, by special permit, allow that no more 

than 20 dwcllinaa with their normal accessory uses may be 

placed on a contiguous group of lots of no less than 5,000 

square feet each, and with side and rear but not street 
Exhibits To Complaint -- Page 33

Case 1:13-cv-13286-FDS   Document 1-1   Filed 12/30/13   Page 53 of 60



setbacks reduced to no less thari 10 feet from the lot lines; 

•VJI-C. •: L.'JD "r.  IN-QVO':- O;. •.  )ts ir. i:TIJ«CN io.-BOI-.idiacont to C.n 

"" v;i.osj i;: Lor; t, coc^zhcr /id; ^sc; IOLj etjL,?. J; 

ct 1' r. 1 acrs.i rnu I Lipid ec". by t:.o ~h^r of dvrellinqs. The 

Doaird r?.ust c.lso find: 

1. th'. open area is legally established to remain permn

ny^iy nr.builtupon, permanently associated with tlicsn 

a w c l l i r . r ;  J u t s ,  a n d "  o ' . T . c d  a n d  r . a i n t  i n o d  b v  t h e o w n e r : ,  

2. satisfactory and pjmaner.t provision' is madefor wat'"*,, 

supply and sev/aM'o disposal without cost or responsib: 1 .t 

to ".lie Town? • •• ..... • •. .. .... . .. ... ..... ... ...... 

• ar.d Ll.n . ̂r.ullu.r: compact dovuloor.ont will Lo. superior 

to conventional .dcveLopnie>iit in. preserving open space, 

'.'.til: ring natural fc'.turcs, and allowing more efficient 

3ar*."ic':.7 ..j'.ilo not b'iincj inferior to conventional do

veloprr.er.r. in any ot;:c.'.r respect. 

DCJELOPMENTS OF rvZGIOUAL IMPACT 

DoveIcpMentr wtiich meet rhe qualifications as Developments 

of Regional Impact will be referred to the ilartha1 s Vineyard. 

Conmisrion.for review unaor the provisions of Chapter 637, 

Acts of 1974 and Chapter '8 03 ' o'f; the'Acts of 1975." ' Mo 'perrties 

or special pcrrnicc ma" b,^ i.s:".ued . f or sucli. developments which, 

have been so referred until the Martha's Vineyard Commission 

has ...ppro'ed, or approved with conditions, and referred the 

oroposal back ho t'.J'. Town for notion. 
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SECTION VI; NONCONFORMING USES AND P R EEXISTING LOTS . 

A. • PRE-EXISTING LOTS. V ' . 

Any preexisting lot containing an area of at least 5,000 

square feet and held in separate ownership from any ad

joining land may have erected on it any structure otherwise 

perrritted on a lot of the minimum allowable area, even if 

the preexisting lot does not comply with the miimum area 

requirements. 

Q. NON-CONFORMING. USE 

Any preexisting structure or use of structure or land which 

does not conform to the provisions of this DyLaw or any 

amendment thereto may nevertheless continue in that use. It 

may also be changed to cdnforra to the provisions of the Dy

Law at any time. Any such nonconforming use or structure 

may be extended or altered by a special permit from the 

Planning Board provided that the alteration bears a reason

able relationship to the original 'size and nature of the 

nonconforming use, and that the Planning Board finds that 

the change, extension or alteration shall not be substan

tially more detrimental than the existing nonconformina 

use to the neighborhood. Construction or operations under • 

a building or special permit shall conform to any subsequent 

amendment of this ByLaw unless the use or construction 

authorized thereby is comlmenced within a period of net more 

than six months after the issuance of the permit, and in 

cases involving construction, unless such construction is 

continued through to completion as continuously and expe

ditiously as is reasonable. If a nonconforming use or Exhibits To Complaint -- Page 35
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structure is damaged or destroyed it may be rcctorr.d t:o itn 

pruvio*'. •* IVJn' cnnr.ii:i.T .sMtv.i." t'cnron f6»"!,iing uses "ar '• 

.•'.r.JLUJ.M" o:: . UJ.i " v i rf not 13"

Ll.Jin riv'_ yc::r*. ^^ 1 \ r.L '•.li'.ro.C '".or bo revived . 

ZCTIOU VII: AJ.MINirj'l"HATi0N 

liOA^.r: cr fJZLEcr:iF.u 

'xhis riyEaw ciial.!;beonrarcod by the Building Inspector, . • 

acting under Lhe Bnard of Selectmen. No building shall be 

built or altered and no v.s of land or building shall, be 

begun.or changed, without a permit haying been issued by the

Buildi ng In.::pjrtor, acting under the Board of Selectmen, 

lermits not used within a. year's time shall become void. 

I'aC'". apt3 icn1 ion fc:: a perniit shnTl bo accompanied by such 

plans, 3;:. v..y:;, 1 id ot,I; :r •eta a  may be necessary in tht. 

i.p'.tc.; cJ ciie r.vildin^ J:.:r''ctor to insure full compliance 

with thir ByI r.;. •   • 

If the iaixdin'j I .up actor is regucsted in writing to enfoi ce 

this ByLav/, against anv person allegedly in violation of 

the saxia and declines to act, he shall notify in v.'ritinq the 

party vrh'iJ requested s'tich ehforcemertt • of •anv = action:or ref usal 

tu..act.and the reasons therefore within 14 days of receipt 

of' such "request. '• . : 
' 

BOARD OF 

Thr.rr is hojeby o;;tabii {'..••».1  CcirJ of Appeals consisting 

of five r'tmhers aj:jociate members to be appointed 

by r.lie Board of So 1 octr."n 0 provi.led in C.iaptor 8 03 of t'.e 

General Laws. The Board of Appeals shall have the powar: 
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C0^ct _ 

18' 

1. ' to hear, and decide appeals? an. appeal hereunder• may be 

taken by any person aggrieved by reason' of his inability 

to obtain a pertrrit or "enforcement action from any ad

ministrative officer under the provisions of Chapter 40A 

of the'General Laws, by the Martha's Vineyard Commission 

or by any person, including an officer or board of the 

Town, orof the abutting town, aggrieved by an order or 

decision of the Inspector cf Buildings, or other admin

istrative official, in violation of" any provision.ofli,,^. • 

said chapter axu thia. ByLaw»r 

2. and to authorize variances according to requirements of 

Chapter 808 of the General Laws. 

PLANNING BOARD PLAN REVIEW COMMITTEE 

In addition to .its customary responsibilities, the Planning 

Board shall hear and decide on applications for special per

mits for exceptions as provided in this ByLaw; and as author

ized by Chapters 637 and 808 of the General Laws. 

When reviewing applications for special permits in Special 

Overlay Districts, the Planning Board shall .be joined by a 

member appointed, by and from the Conservation Commission and 

a member appointed by and from the Board of Selectmen and 

shall function as both a Plan Review Cuinmittee and Special 

Permit' Granting Board. . ' 

In granting any special permit, the Planninn Board must be 

sntisfied that the general criteria in Section IID are net 

as well as any special criteria ror that type of special 

permit, and it may impose such conditions and sate

T, =hali adopt rules for 

Exhibits To Complaint -- Page 37
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the conduct of its. business and procedures for tho sub

mission of rp'TJcations, includiriq r.e .quired maps", . plann>' •' 

•"'iciv.o, rports and other infer..;.:.tion . 

A special pcrinit under this ByLav hall only be issued 

follov.'ing a public hearing held within 65 days after the 

filing of an application •••ith the special permit granting 

authority, a copy of which 3^:all forthwith be given to thf 

Town Clerk by the: applicant. A special permit granted 

under this ByLaw shall lapse one year from the grantTRg . 

thereof, .including ..the .tinu; required to pursue, or await th'.• 

de.cerr.'.inntion of an appeal under General Laws Chapter ̂ OA, 

Section 17, if a substantial use thereof ha" not sooner 

corjr.'vnced o::ccpt Cor good cause or, in tho case of a permit 

for cc..struction, if ojnsrructioii has not fc.agun by such 

date o.xccdpt for c;o3cl czrse. Urs accessory to activities 

permitted" as'a matter' of" right, whether cr not • onthe'same

parcel as activities penrittei as a matter oE right, which 

activities are necessary in connection with scientific 

research or .scientific development or related production 

may be permitted dpoii thd" J.ssuance' bf 'a special permit' prov 

:vid.od the gran.ing authority finds tint th" proposed acces

soryuse does not substantially1 derogate from.the public

^ood . 

Hi", ii:.: c(.::riiTrr". 

Ihoco s'..al] bo a .lit; R :vic'.; i.'of •".ittoo acting in an advisory 

capacity to tho Piannir. * • r a::;i tb.e Planning Hoard Plan 

Review Committee. The Site Review Committee may adopt Site 
Exhibits To Complaint -- Page 38
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Design Guidelines which may be revised from tine to time, 

and take into consideration the, special, characteristics of ", 

the Moshup Trail Cultural and Historic District of Critical 

Planning Concern. The Site Design Guidelines shall be kept 

on file in the Town Clerk's office and copies shall be made 

available for inspection to applicants for special per

mits. 

The Site Review Committee shall consist of the Building 

Inspector, one member appointed by and from the Conservation 

Comrnission, Planning Board, Board of Health and Board of 

Selectmen. 

The Planning Board Plan Review Committee will receive 

applications for special permits within the Moshup Trail 

Cultural and Historic District of Critical Planning Concern, 

and will refer the applicant to the Site Review Committee. 

The Site Review Committee shall review the application and 

may make a site visit to determine if the application con

forms to the District regulations and to suggest guidelines 

for development. The guidelines will be assisted by the 

» 

Site Design Guidelines and are nonbinding but intended to 

f . ~ 

assist and advise. The Planning Board Plan Review Committee

will beguided by the. comments, suggestions and recommenda

tions of the Site Review Committee when granting special 

permits. 

Special permits within the Moshup Trail Cultural and His

toric District of Critical Planmna Concern will be qranted 

only for proposals determined by the Site Review Committee 

to be consistent with the purposes of the ByLaw as stated Exhibits To Complaint -- Page 39
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in SECTION I and taking, into consideration'tho : .ociai 

fsf-'r.rt o'J the District. ' 

Thvi "ntr1 oZ ooils may a^poit.t a zcnin'i aclninistrator, 

subject 'o cpd Jirxaticn by the Hoarc: of Selcctaun, to snrvo 

?.t its pleo.uurG pursuant to such qualifications as may bi_ 

c  tnbl ichcd by tho Board of Sol^ctnion. Tiie Board of Appeal 

noy dKlsnato to :a:.d Conine: /.cninis'jator some if its pov:ul 

an^d. duties. Any person aggrieved by a decision or order of 

the Zoning AUr.;inisLrator, whether or not previourTy a party 

.to. a proceeding,, or any. municipal officer, or board, may * 

"•ppeal tO tne Board of r\pnc2l5.:, m: provided in Section 14 

of Chapter •lv:\ or the General La^'3, within 30 days after 

i.hj dec;.ginn '.f th. Zcnhry Administrator has been filed in 

the c trice of tho ;,':v.'n Clerk. Any appeal, .application or 

nrititicn filcjd '..i'.h thn 3oni::g Administrator as to which 

ho aeciii ion' IVas ; been issued •'within 3'5 days'from the dateof

filing r.hall be deemed d„;iie:l n .1 ohalv In: subject to ap^e..' 

to the Board of Appeals us provided iu. .Section 0 of Chapter 

4 OA of the General Law , 

SECTION VIT.I: DEr IM1TI0MS 

A. ACCESSORY: A building' structure or use which is

subcrdinate t.i, and thn use of whir^ is 

incidental to. t;:~t otf the main building, 

snruc11;r>; or u.;o of the lot. 

r . .ILUFT: Tor purpn^us o.. thL;: ByLaw, blufCs shall 

nean coastal elevation lying within 200 Exhibits To Complaint -- Page 40
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feet of the mean •.high water mark1 of any . • 

ocean or-tidal pond, ;with a-height exceeding; "• 
• . .* • ' . . • • 

15 feet (as measured from mean high water 

to the crest of the bluff) and the slope o'f 

whose seaward face exceeds 30 percent. 

C. FLOOR AREA; The totai floor area on all levels having a 

ceiling height of .6 feet or more and enclosed 

by walls and roof, inclusive of floored 

... . cellars and. attics. 

D. LOT: A continuous parcel of land in single owner

ship witli the legally definable- boundaries; ' ' 

E. STRUCTURE: A combination of materials assembled at a 

fixed location to give support or shelter. 

A structure ihcluder any building, A fence 

or wall over 6 feet high considered a 

structure. An open terrace not more than 

3 feet above grade is not considered.a struc

ture . 

F. BODY OF WATER; Any exposed natural water surface, whether 

« 

running or still, permanent or seasonal, 

including but not limitedto ponds, swampsf .... 

streams, ocean and springs. 

G. NEUTRAL: Colors which have no strong, hue, intensity, 

or brightness. Examples arc on file with 

the Site Review Committor in the Gay Head 

Town Hall. 

H. NATURAL: Existing in a condition thnt is Mot altered 

or improved in any way. Exhibits To Complaint -- Page 41
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NATURALIZE: (Refers. Lo vegetation) Plant materials 

K. SITING: 

L. PRIVATE PJIRK-. 

I::N AREA: 

• i .  

ROOrTVPES:' 

»•. •••'h cherr. .V •? ^irodu'^c1., i~  "vn rr^inn or". " 

...rja ••.;ic riourich 1iC c' v wcr? p'iv j 

r. Lq: n }lL .:T ir or innate to ^ speoJ.Cic 

region or area. 

The positior. of a structure in relation to 

the bcunJariec and size of the lot on whv". 

it sit?, the con':our and qener»l charactrr 

of the landscape, other.structures, drivt . 

ways, walks, and vegetation. 

A defined, parcel, of land owned privateiy by 

an individual (s), association, corporatic". 

trust, or other organization which is usr*'1 

for puiiing on a regular basis by one o_ 

iii.vre v*j; lie l.1 s . 

,.n c Ir.,vl wh.;. ;ii is characterized 

by lo./^lying grou'nf.jovcr, Vntilbsiat other ' 

vogetivicr. 

1.  Flat: . A roof with a jingle plane 

u'ith no pitch or g;. le. 

2. ' Shed: • •'A" roof with a single pitch' v

and no gable. . 

3V ' GabloT' Tlie. vcrticie ' triangle shape

OL A buildinq wall above the 

cornice height formed by two 

a loping roof planes. 

. Hip: A with planes that slorn 

toward the center from all Exhibits To Complaint -- Page 42
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• . • rf , .. 

5. Roof A porch enclosed by. a baiiusi

Walk': tirade placed on or around the " 

roof of a building. 

6. Second A structure attached to the 
> 

Story second story of a building 

Porch: which serves as a semi or 

fully enclosed space. 

SECTION IXr.• AMENDMENT. 

This ByLaw may be amended from time to time at an anr .al or 

special Town Meeting in accordance with the provisions of Chapter  ' 

803. 

SECTION X: VALIDITY 

The invalidity of any section or provision of this ByLaw shall 

hot invalidate any other section or provision of it. 

SECTION XI: PENALTIES 

Any violation of this ByLaw shall be enforceable pursuant to 

the authority granted by Massachusetts General Laws, Chapter 40, 

Section' 2iD. 

Violations shall be disposed of by the Cuildina.Inspector. Any 

person violating any of the provisions of this ByLaw shall be 

fined not more than twohundred dollars ($200.00) for each offense, 

"ach dav that any violation is permitted to eist after written 

notification thereof by the Building Inspector shall constitute 

a separate offense. "7 n 

-Mtof**) " zZci Exhibits To Complaint -- Page 43
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BASELINE GENEALOGY 1(370 ROLL BY NUMBER 

NUMBER NAME TO WHOM MARRIED 

1 JOHNSON, Simon = Cooper, Hannah 
212 DIVINE, Patrick = Pocknett, Louisa 
1322 JEFFERS, William = Johnson, Laura(l), Cooper, Slizabcahl*) 
2330 , BELAIN, George J. = Peters, Sophia 
3134 CUFF, Levi = Jeffers, Alice(l), Belain, Melissa(2) 
35U MADISON, Michael = Peters, Diane 

h3A.5 HASKINS, Samuel J. =Madison, Charlotte 
4656 COOPER, Aaron = Cooper, Abiah 
5759 SYLVIA, Francis = Peters, Elenora 
6065 COOPER, Zaccheus = Attaquin, Martha R. 
6679 VANDERHOOP, William Adrian = Salsbury, Beulah 
8039 B AS SETT, Leander = Jeffers, Huldah . _ 
9096 ANTHONY, John = Peters, Mary C. (2) 
9799 MINGO Charles H. = Jeffers, Lydia 
100103 PETERS, Johnson = Cooper, Mary 
109110 CORSEY, Landon = Jeffers, Julia F. 
11111J+ JAMES, William Spencer = Divine, Avis 
115121 JEFFERS, Thomas = James, Lucinda 
122131 MANNING, Thomas = Howwaswee, Rosabella M. 
132135 RANDOLPH, John P. = Swazey, Serena C. 
136137 MORTON, William = Mingo, Patience 
13SU0 MANNING, Alvin = Lowe, Roxa(l), Kent, Mary( 2) 
U1U6 DAVID, Prudence = NEVERS, Alexander 
14714" JERRET, Josiah = Howwaswee, Olive 
150154 RODMAN, Abraham = Wamsiey, Charlotte( 1), David, Roi'anna Ger 
155162 WAMSLEY, Hebron = Peters, Elenor 
163170 JOHNSON, Simon,2nd = Salsbury, Emily G. 
1711?^ DIAMOND, James = Manning, Abiah 
179lil FRANCIS, Jonathan = Weeks, Mary Ann 
182192 POCKNETT, Moses = Johnson, Julia Ann 

JOHNSON, Peter = Turner, Rachel 
193194 WAMSLEY, Jane Francis = Wamsiey, Hebron 

HOWWASWEE, Esther 
195196 HOWWASWEE, Zaccheus = Wamsiey, Elizabeth 
197200 WEEKS, Tristram = Bunker, Tamson 
201204 COOPER, Thomas Green 

BOWYER, Jaineo = , Mehitable 
205203 ROSE, Isaac D. = Wamsiey, Harriet A, 
209217 DODGE, Betsy 

SEWELL, Maria 
CUFF, Hnsea 
COLE, Fanny 
MANNING, Mai'iial = Talknot, Hannah 
DIVINE,John = Jeffers, Parnell 

J NEVERS, Haniel = Neve^s Ann Elizaueth 
223227 SALSBURY, iK.'LMEC ,C)CCoOCH , BROACHEH, WILLIAI'.r. 
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5, Roof A porch enclosed by. a BaluS

Walk; tirade placed on or around the ' 

roof of a building. 

•" * ' * • * * * V * *;•3"'•* 
6. Second A structure attached to the 

> 

Story second story of a building 

Porch: which serves as a semi or 

fully enclosed space. 

SECTION IX; AMENDMENT. 

This ByLaw may be amended from time to time at an anr"'al or 

The invalidity of any section or provision of this ByLaw shall 

hot invalidate any other section or provision of it. 

SECTION XI: PENALTIES 

Any violation of this ByLaw shall be enforceable pursuant to 

« 

the authority granted by Massachusetts General Laws, Chapter 40, 

Section 210. 

Violations shall be disposed of by the Cuildina.Inspector. Any 

person violating any of the provisions of this DyLaw shall be 

fined not more than twohundred dollars ($200.00) for each offonse. 

"ach day that any violation is permitted to exist after vrittCM 

notification thereof by the Building Inspector shall constitute 

special Town Meeting in accordance with the provisions of Chapter 

803 

SECTION X: VALIDITY 

a scnarato offense. 
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V. 

BASELINE GENEALOGY li370 ROLL BY NUMBER 

NUt'1T3ER NAME TO WHOM MARRIED 

1 
2-12 

13-22 

2330 , 
3134 
3541 
^345 
4656 

6065 
6679 

80^9 
9096 

9799 
100103 

109110 
111114 
115121 
122131 
132135 
136137 
133140 
141146 
14714° 

150154 
155162 
163170 
171178 
1741.n 

182192 

193194 

195196 
197-200 

201204 

205203 
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10 1 • 'N '7 
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Required Background Investigations 
Standards for Background Investigations 
License Suspension 
Term of License; License Fees; Parameters of License 

Enforcement and Rules of Procedure for Hearings 
Notice of Violation 
Order of Temporary Closure 
Civil Fine Assessments 
Appeals Before the Commission 
License Hearings 

Audits 
Audits 

Exclusion or Ejection of Individuals 
Prohibition Against Certain Individuals 
Right to Exclude or Remove 

Prohibited Acts 
Enumeration 
Prohibition Against Cheating Devices 

General Requirements 
Fees 
Regulation of Commission 
Security and Surveillance 
Sovereign Immunity 
Privilege 
Compliance with Federal Law 
Amendments 
Words and terms 
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Repeal 
Unclaimed Winnings 
Patron Disputes 
Patrons Rights Regarding Disputes 
Gaming Commission Action on Patron Disputes 
Agent for Service of Process 
Consent to Jurisdiction 
Comity and Concurrent Jurisdiction 
Ellforcement Provisions 
Effective Date 

SECTION 1. IN GENERAL 

1.1. Definitions. 

Unless a different meaning is set forth below, the terms used in this Ordinance shall have the 
same meaning as defined in the Indian Gaming Regulatory Act, Public Law 100-497, 102 Stat. 
2467 (Oct. 17, 1988), 25 U.S.C. 2701 et seq., and its implementing regulations, 25 C.F.R. 3 500 
et seq., as amended from time to time. 

(a) "Applicant" means any person, partnership, corporation, joint venture or other entity applying 
for any license described in or required by this Ordinance. 

(b) "Application" means a request for the issuance of a license described in or required by this 
Ordinance. 

(c) "Cheat" or "cheating" means to: employ or attempt to employ any device, scheme, or artifice 
to defraud any other participant or the operator; engage in any act, practice, or course of 
operation as would operate as a fraud or deceit upon any other participant or any operator; 
engage in any act, practice, or course of operation while participating in Gaming with the intent 
of defrauding or deceiving any other participant or the operator to gain an advantage in the game 
over the other participant or operator; altering the selection of criteria which determine the result 
of the game or the amount or frequency of payment in a game; aid, abet or conspire to commit 
any ofthe foregoing conduct. 

(d) "Cheating device" means any machine, mechanism, equipment, card, die, or other device 
used, or attempted to be used, to Cheat. 

(e) "Class I Gaming" means Class I Gaming as defined at 25 U.S.C. 5 2703(6), and any 
regulations promulgated thereunder. 

(0 "Class 11 Gaming" means Class I1 Gaming as defined at 25 U.S.C. §2703(7), and any 
regulations promulgated thereunder. 

(g) "Commission" means the Wampanoag Tribe of Gay Head (Aquiimah) Gaming Commission. 
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(h) "Coininissioner" means an individual member of the Wampanoag Tribe of Gay Head 
(Aquimlah) Gaming Coininission. 

(i) "Council" or "Tribal Council" means the Tribal Council of the Wampanoag Tribe of Gay 
Head (Aquiimah). 

(i) "Gaming" means any Class I Gaming, Class I1 Gaining or Class I11 Gaming activity, 
individually or collectively, whether authorized or unauthorized. 

(k) "Gaining Device" means any equipment or mechanical, electromechanical or electronic 
contrivance, component or machine, used remotely or directly in connection with any gaming 
which affects the result of a wager by determining or predicting the outcome of such game or the 
odds of winning or losing such game. The term shall be broadly construed to promote the 
purposes of this Ordinance and shall also include any devices, machines, components or 
contrivances which do or are capable of affecting, in any way, the playing of any game. 

(1) "Gaming Facility" means the room or rooms, building or buildings, or portions thereof 
located on Indian Lands in which Gaming as authorized by this Ordinance is operated or 
conducted. 

(m) "Gaming Operation" means each economic entity that is owned by the Tribe and which 
operates the games, receives the revenues, issues the prizes, and pays the expenses. 

(n) "IGRA" shall mean the Indian Gaming Regulatory Act, Public Law 100-497, 102 Stat. 2467 
(Oct. 17, 1988), 25 U.S.C. 5 2701 et seq., as currently enacted and any amendments thereto. 

(0) "Indian Lands" means: 

(1) all lands within the limits of the Tribe's reservation; 

(2) any lands title to which is held in trust by the United States for the benefit of the Tribe 
or individual tribal member of the Tribe, or held by the Tribe or individual member of the 
Tribe subject to restriction by the United States against alienation and over which the 
Tribe exercises governmental power; and 

(3) for all lands acquired into trust for the benefit of the Tribe after October 17, 1988, 
lands that meet the requirements set forth in 25 U.S.C. 5 2719. 

(p) "Key Employee" means: 

(1) A person who performs one or more of the following functions: 

(i) Bingo caller, 
(ii) Counting room supervisor, 
(iii) Chief of security, 
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(iv) Custodian of gaming supplies or cash, 
(v) Floor manager, 
(vi) Pit boss, 
(vii) Dealer, 
(viii) Croupier, 
(ix) Approver of credit, or 
(x) Custodian of gambling terminals or other devices operated by the management 
of any gaming operation, including persons with access to cash and accounting 
records for such devices; 

(2) If not otherwise included, any other person whose total cash compensation from 
employment in any Gaming Operation exceed $50,000.00 per year; 

(3) If not otherwise included, the four most highly compensated persons in any gaming 
operation; or 

(4) Any other employee of any Gaming Operation that the Commission designates by its 
rules as a Key Employee. 

(q) "License" means any authorization granted by the Commission, pursuant to this Ordinance, 
to any person that is required for such person to perform certain acts or engage in certain 
activities. The issuance of a license shall not create a property or liberty interest in such license 
for the benefit of the licensee. 

(r) "Licensee" means any person who has been issued a valid and current license pursuant to the 
provisions of this Ordinance. 

(s) "Net Revenue" means gross revenues of an Indian gaming activity less amounts paid out as, 
or paid for, prizes and total Operating Expenses, excluding management fees. 

(t) "NIGC" means the National Lndian Gaming Commission. 

(u) "Operating Expense" means any expense incurred in the operation of gaming which by 
operation of generally accepted accounting principles, consistently applied, is so treated. 

(v) "Ordinance" means this Ordinance, which is the Tribal Gaming Ordinance ofthe 
Wampa~oag Tribe of Gay E-Iead (Aquinnah), as amended from time to time by the Tribal 
Council. 

(w) "Patron" means any person who participates in gaming or who is physically present on 
premises where gaming is conducted. 

(x) "Person" means any association, partnership, corporation, firm, trust or other form of 
business association or entity, as well as a natural person. 

(y) "Primary Management Official" means: 
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(1) The person(s) having management responsibility over all or any part of any Gaming 
Operation; 

(2) Any person who has authority: 

(i) To hire and fire employees of a Gaming Operation; or 
(ii) To establish worlcing policy for a Gaming Operation; 

(3) The chief financial officer or other person who has financial management 
responsibility for any Gaining Operation; or 

(4) Any person the Coinnlission designates by Commission Regulations as a Priinary 
Management Official. 

(z) "Regulations" means any regulations governing the conduct of games or the control of 
internal fiscal affairs of Gaming Operations as may be promulgated by the Coinmission 
established pursuant to this Ordinance. 

(aa) "Supplier of Gaming Goods and Services" means any person who manufactures, sells, 
leases, distributes, supplies or makes modifications to any gaming goods and services including, 
but not limited to any Gaming Device of the Tribe and all Persons holding any direct or indirect 
financial interest in such supplier. 

(bb) "Tribe" means, and "Tribal" shall refer to, the Wampanoag Tribe of Gay Head (Aquinnah). 

1.2 Short Title. 

This Ordinance shall be lcnown and may be cited as the Wampanoag Tribe of Gay Head 
(Aquinnah) Gaming Ordinance. 

1.3 Statement of Purpose. 

An Ordinance to govenl and regulate the operation, conduct and playing of (1) Class I Gaming, 
and (2) Class I1 Gaming, as defined by IGRA, so that revenue may be produced for the support 
of Tribal government programs, to promote economic development, and for the health, education 
and welfare of the Tribe and its members. The Tribal Council of the Wampanoag Tribe of Gay 
Head (Aquinnah) enacts this Ordinance in order to regulate all forms of Gaming on the Tribe's 
Indian Lands. 

1.4 Public Policy. 

(a) All Gaming which is conducted within the Tribe's Indian Lands and which is otherwise 
authorized by applicable law shall be regulated and licensed pursuant to the provisions of this 
Ordinance. 
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(b) The Tribal Council hereby finds and declares it to be the public policy of the Tribe that: 

(1) Regulation of licensed gaming is important inorder that licensed gaming is conducted 
honestly and that gaming is free from criminal and corruptive elements. 

(2) Public confidence and trust can only be maintained by strict regulation of all persons, 
locations, practices, associations and activities related to the operation of licensed 
Gaming Facilities and the manufacture or distribution of gaming devices. 

(3) All Primary Management Ofiicials, Key Employees, Gaming Facilities and Suppliers 
of Gaming Goods and Services must therefore be licensed and controlled to protect the 
public health, safety, morals, good order and general welfare of the Tribe. 

1.5 Class I Gaming Authorized. 

Class I Gaming is hereby authorized to be conducted on lands within the Tribe's Indian Lands; 
provided, however, that such Class I Gaming shall be conducted only in accordance with the 
provisions of this Ordinance, the Regulations, IGRA, and its implementing regulations, as 
amended from time to time. 

1.6 Class I1 Gaming Authorized. 

Class I1 Gaming is hereby authorized to be conducted on lands within the Tribe's Indian Lands; 
provided, however, that such Class I1 Gaming shall be conducted only in accordance with the 
provisions of this Ordinance, the Regulations, IGRA, and its implementing regulations, as 
amended from time to time. 

1.7 Location of Gaming. 

The Commission shall ensure that (i) such Gaming as it authorizes and licenses pursuant to this 
Ordinance is conducted on the Tribe's Indian lands, and (ii) such Gaming is not otherwise 
specifically prohibited by applicable federal law. 

1.8 Ownership of Gaming. 

The Tribe shall have the sole proprietary interest, authority and responsibility for the conduct of 
Gaming in any Gaming Operation authorized by this Ordinance. Individually owned Gaming 
Operations are prohibited. 

1.9 Use of Gaming Revenue. 

(a) Net Revenue from any Gaming authorized under this Ordinance shall be used only for the 
Collowing purposes: 

(1) to fund Tribal government operations and programs; 
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(2) to provide for the general welfare of the Tribe and its members; 

(3) to promote Tribal economic development; 

(4) to make donations to charitable organizations; or 

(5) to help fund operations of local government agencies of the Commonwealth of 
Massachusetts and its political subdivisions. 

(b) The Tribe may make per capita payments of Net Revenue from Gaming to Tribal members as 
long as such payments are in accordance with IGRA, 25 U.S.C. 5 2710(b)(3). 

1.10 Unauthorized Gaming. 

Any person who commits any act of unauthorized Gaming on the Tribe's Indian Lands shall be 
guilty of a crime and shall be prosecuted in any court of competent jurisdiction. 

1.11 Conduct of Games. 

All Gaming shall be conducted by persons duly licensed by the Commission. No person licensed 
by the Commission shall engage in, conduct or condone any Gaming that is not conducted in 
accordance with such Regulations governing the conduct of games as may be promulgated by the 
Commission under this Ordinance. 

1.12 Applicability of Ordinance. 

Unless specifically indicated otherwise, all provisions of tbis Ordinance shall apply to all 
Gaming on the Tribe's Indian Lands. 

1.13 Interpretation. 

This Ordinance shall be deemed an exercise of the sovereign power of the Tribe and all 
provisions of tbis Ordinance shall be liberally construed for the accomplishment of the statement 
of purpose. 

1.14 Cooperation with Law Enforcement. 

Tribal officials may cooperate with law enforcement officials of the Commonwealth of 
Massachusetts, the Bureau of Indian Affairs, the Federal Bureau of Investigation, and other law 
enforcement agencies, to assure that fair, honest and efficient Gaming is conducted by the Tribe. 

SECTION 2. TRIBAL GAMING COMMISSION 

2.1 Establishment. 
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(a) The Wainpanoag Tribe of Gay Head (Aquim~al~) Gaming Commission is hereby established. 
The Commission shall consist of three (3) members appointed by majority vote of the Tribal 
Council. There shall be among them a Chairperson, Vice-Chairperson, and at least one 
additional Commissioner, all as designated by a majority vote of the Tribal Council. 

(b) Terms of Office for Commissioners shall be as follows: the Chair shall serve an initial term 
of three years, with subsequent Chairs serving three-year terms. The Vice-Chair shall serve an 
initial term of two (2) years, with subsequent Vice-Chairs serving three-year terms. The 
additional Commissioner shall serve an initial term of one year, with subsequent Commissioners 
serving three-year terms. Any Commissioner may be removed from office prior to the end of the 
Coinmissioner's term by the Tribal Council only pursuant to the process set forth in 2.17. 

(c) Vacancies on the Commission shall be filled within thirty (30) calendar days by nominations 
and a majority vote of the Council. 

2.2 Licensing of Commissioners. 

(a) Requirements; application. Nominees for the position of Comnlissioner must meet the 
requirements of Sections I11 and IV of this Ordinance and must obtain a License from the Tribal 
Council prior to assuming office. A Commissioner shall complete an Application for a License 
and shall be subject to the same background investigation as a Key Employee and Primary 
Management Official under this Ordinance. Such bacltground investigation shall be performed 
at the direction of the Tribal Council by a duly appointed agent. Upon completion of the 
bacltground investigation, the Tribal Council shall, by majority vote, (i) either approve by 
Council Resolution the appointment of a Commissioner or (ii) notice the Commissioner for a 
hearing before the Tribal Council. All investigations and hearings under this section shall be 
conducted as provided in Section 5 of this Ordinance, except that all hearings shall be conducted 
by and before the Tribal Council. 

(b) Failure to meet License requirements or License violations. If the Tribal Council has reason 
to believe that a licensed Commissioner fails at any lime to meet the License requirements under 
this Ordinance or that the Commissioner has violated this Ordinance, the Regulations, or IGRA 
and/or any regulations promulgated thereunder or any other applicable law, the Tribal Council 
shall direct an investigation to be conducted and may notice the Commissioner for a hearing 
before the Tribal Council. Any action to remove a Commissioner from office for failure to meet 
the License requirements, violation of this Ordinance, misfeasance, malCeasance, or nonfeasance 
in office shall be conducted in compliance with Section 2.17. 

2.3 Restrictions on Commissioners. 

No person shall serve on the Con~mission if such: 

(a) Person's other employment or responsibilities conflict with, or could potentially conflict with, 
the duties and responsibilities of a member of the Commission; 
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(b) Person is an employee of any Gaming Operation or the person's other e~nployment or 
responsibilities create an impression or appearance of impropriety in the fulfillment of the duties 
and responsibilities of a member of the Commission; or 

(c) Person is a: 

(1) Member of the Tribal Council; or 
(2) Judge in any Tribal Court. 

2.4 No Financial Interest in Gaming. 

No Commissioner or any employee of the Commission: 

(a) Shall have any direct or indirect financial interest in a Gaming Operation other than his 
share of per capitapayments; 

(b) Shall provide services to a Gaming Operation or have ax  interest in an entity (such as 
retail sales) that is subject to control or oversight by a Gaming Operation; or 

(c) Be directly or indirectly employed by any Gaming Operation. 

2.5 Compensation of Commissioners. 

Commissioners shall be compensated at a rate set forth in a uniform schedule established by the 
Tribal Council. Commissioners shall be reimbursed for actual expenses incurred on Commission 
business, including necessary travel expenses. 

2.6 Meetings. 

(a) Regular meetings. The Commission shall meet at least once a month at the Commission's 
main office or at any other designated meeting place. 

(b) Special meetings. Special meetings shall be convened by the Chair of the Commission as 
necessary to carry out the official duties of the Commission. Notice of each special meeting 
shall be given by the Commission Chair by telephone, mail, or electronic mail to each 
Comnlissioner. Notice shall be received at least 24 hours in advance of such meeting and shall 
include the date, time and place of the proposed meeting. 

(c) Emergency meetings. An emergency meeting may be called by the Chair of the Commission 
with less than 24 hours' notice; provided, however, that the Chair of the Con~mission shall use 
best efforts to ensure that all Commissioners are notified of such meeting, with as much prior 
notice as possible under the circumstances. 

(d) Meetings open to the public. All meetings of the Commission may be open to the public; 
provided, however, that the Commission may, in its discretion, close any portion of any meeting 
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to the public when discussing ally information which the Commission deems contidential 
pursuant to the provisions of this Ordinance. 

2.7 Commission Office. 

The Commission shall maintain an office on the Tribe's Indian Lands that shall be the site at 
which the Commission's records and documents are maintained and stored on a permanent basis. 
No individual, except a Coinmissioner or a duly authorized employee or agent of the 
Commission, may possess a key to or may enter any Commissioil office without the permission 
of the Commission. 

2.8 Quorum. 

A quorum of the Commission shall consist of three (3) Commissioners. All decisions shall be 
made by a majority vote of a quorum of the Commission, unless indicated otherwise in this 
Ordinance. 

2.9 Organization. 

The Co~nmission may organize itself into any functional division it deems necessary, and may 
alter such plan of organization as it deems expedient. 

2.10 Recordkeeping. 

(a)   he Commission shall maintain complete records regarding the following: 

(1) License applications, financial statements, fingerprints, contracts, Licenses, 
suspension and cancellation notices and correspondences of all Applicants, including Key 
Employees, Primary Management Officials, Gaming Facilities and Suppliers of Gaming 
Goods and Services; 

(2) Commission Licenses; 

(3) Meeting minutes From all Commission meetings; 

(4) Compact compliance; 

(5) Rcports relating to customer disputes, coinplaints or other issues that affect the 
integrity of any Gaming Operation; 

( 6 )  Commission budget and expenditures; 

(7) Tribal Council communications and correspondences; 

(8) Ganling Device list; and 
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(9) Any other records or documents the Comnlission deems necessary or appropriate. 

(b) No person may access such records except a person duly authorized by the Coinmission. 

2.11 Reports. 

The Commission shall submit written quarterly reports to the Council within 45 days after the 
end of each quarter. All such reports shall be kept confidential. Such reports shall contain the 
following information: 

(a) Number and types of Licenses issued during the previous quarter; 

(b) Information regarding License denials, suspensions or revocations; 

(c) Reports of any events of noncompliance, breach or violations of this Ordinance, Regulations, 
Compact, IGRA and its implementing regulations, my License or any other applicable law or 
regulation; provided, however, that these reports are not the subject of, or relating to a pending 
investigation being conducted by the Commission, or a hearing before the Commission; 

(d) A summary of any Comnlission travel and training; 

(e) All other information which the Commission deems relevant in order to keep the Tribal 
Council informed and current on all Gaming regulatory matters. 

All information pertaining to a pending investigation being conducted by the Commission or 
hearing before the Commission shall be kept confidential. Nothing in this section shall authorize 
or permit the Commission to provide the Tribal Council with any information pertaining to a 
pending investigation or hearing before the Commission. Any willful or careless breach of this 
provision shall present due cause for removal of the Commissioner from office. Claims of such 
disclosure shall be presented to the Commission within sixty (60) calendar days of the act 
complained of, or within sixty (60) calendar days after the disclosure becomes known, whichever 
is later. 

2.12 Budget. 

The Commission shall establish a budget for its operations, including personnel costs. It shall 
acquire such furnishings, equipment, supplies, stationery, books and other items as it deems 
necessary or desirable to carry out its functions, and incur such other expenses, within the limit 
of funds available to it, as it deems necessary. 

2.13 Powers. 

The Commission shall exercise all powers necessary to effectuate the purposes of this Ordinance. 
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In addition to and in conj~mction with the other powers and responsibilities identified in this 
Ordinance, Regulations and other applicable laws and regulations, the Commission shall have 
the power to: 

(a) Promulgate Gaming Regulations; 

(b) Issue orders of teinporary and permanent closure of gaining activities for violations of this 
Ordinance, Regulations, IGRA and its implementing regulations and any other applicable law; 

(c) Initiate civil and criminal actions in court to enforce provisions of this Ordinance, 
Regulations, IGRA and its implementing regulations and any other applicable law; 

(d) Approve, deny or revoke Gaming Licenses; 

(e) Make findings of suitability; 

(f) Impose fines or sanctions upon any Licensee, subject to the hearing process set forth in 
Section 5; 

(g) Monitor all Gaming conducted on the Tribe's Indian Lands on a continuing basis; 

(h) Ensure that background investigations are conducted as required by this Ordinance and the 
IGRA and its implementing regulations, as well as conduct such additional investigations as the 
Commission may deem necessary; 

(i) Demand access to and inspect, examine, copy and audit all papers, books and records 
concerning activities and revenues of any Gaming conducted on the Tribe's Indian Lands and 
any other matters necessary to carry out its duties under this Ordinance; 

(j) Conduct such hearings as the Commission may deem appropriate in carrying out its duties, 
including administering oaths or affirmations to witnesses and issuing subpoenas for documents 
and/or to compel witnesses to appear at such hearings; 

(k) When information is received through a~ldits or other investigations that indicates a violation 
of Tribal, or applicable federal law or state law, to treat as confidential and provide such 
information to the appropriate law enforcement officials; 

(1) Adopt a Wampanoag Tribe of Gay Head (Aquinnah) Gaming License application; and 

(m) Within the limits of its budget, employ and fix the salaries of, or contract for the services of, 
such professional, technical and operational personnel and consultants as the execution of the 
Commission's duties may require. 

2.14 Promulgation of  Gaming Regulations. 
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The Commission shall promulgate Regulations governing the conduct of all games a~~tllorized by 
a Compact or IGRA and its implementing regulations, including Regulations governing the 
equipment, (chips, cards, tiles, etc.), used in such games. These Regulations shall include Tribal 
Internal Control Standards that meet or exceed the requireillents of the NIGC's Minimum 
Internal Control Standards as provided at 25 C.F.R. Part 543. The rules of each authorized game 
offered at any duly licensed Gaming Facility shall be posted in a conspicuous location in such 
GamingFacility. 

2.15 Access of Commission Officers. 

The Comn~ission shall he present in the Gaming Operations during all hours of operation through 
Commission Officers, and shall have immediate access to all areas of each Gaming Facility and 
Operation for the purpose of ensuring compliance with the provisions of this Ordinance, and 
applicable Tribal, federal and state laws. Any violation of this Ordinance or applicable Tribal, 
federal and state laws by the Tribe, a Gaming Operation employee or any other person shall be 
reported immediately to the Commission. 

2.16 Certification of Gaming Devices. 

All Gaming Devices purchased, leased or otheiwise acquired by any Gaming Operation must 
meet the technical equipment standards set forth by the Commission. The Commission shall 
maintain a complete list of all Gaming Devices (whether or not such devices are in use) located 
at any Gaming Facility. 

2.17 Removal of Gaming Commissioners. 

(a) A Commissioner may be removed from office prior to the end of the Commissioner's term by 
the Tribal Council for failure to meet the License requirements, violation of this Ordinance, 
misfeasance, malfeasance or nonfeasance in office. Removal of a Commissioner shall require a 
determination by no less than eight (8) members of the Tribal Council members at a duly called 
meeting of the Council that there is clear and convincing evidence that the Commissioner has 
failed to meet the License requirements, violated this Ordinance, or committed misfeasance, 
malfeasance or nonfeasance in office. 

(b) Any Commissioner whose proposed removal shall be considered by the Tribal Council 
pursuant to subsection (a) of this section shall be given written notice at least fourteen (14) 
calendar days before the Tribal Council convenes to consider the proposed removal. The written 
notice shall set forth with specificity the reasons for the Commissioner's proposed removal. The 
notice also shall inform the Commissioner ofthe date, time and location when the Tribal Council 
will consider the proposed removal. 

(c) The Commissioner whose proposed removal shall be considered by the Tribal Council 
pursuant to subsection (a) of this section shall be afforded the opportunity to present written and 
oral testimony and other evidence to the Tribal Council before it renders a decision. The Tribal 
Council shall make a final decision on removal within ten (10) calendar days from the date of the 
proceeding. The Tribal Conncil's decision shall be in writing and shall set forth specific findings 
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on. each alleged act relating to the Coinmissioner's proposed removal. The Tribal Council's 
written decision, which is final, shall be sent to the Commissioner and to the NIGC. 

SECTION 3. GAMING LICENSE, OTHER LICENSE AND WORK PERMIT 
APPLICATIONS AND PROCEDURES 

3.1 Licenses and Tribal Work Permits. 

The Commission is hereby authorized to issue alllicenses for the conduct of all Gaming 
authorized under this Ordinance, or any other Licenses related to Gaming, and work pennits 
which the Commission may require. 

(a) Persons. The following Persons must obtain Licenses or Tribal work permits as a 
precondition to employment or providing goods and services to the gaming and nongaming 
portions of the Tribe's gaminglhotel operations, as applicable: 

(1) All Primary Management Officials; 

(2) All Key Employees; 

(3) Suppliers of Gaming Goods and Services; and 

(4) Any other employee or class of employees as determined by Commission 
Regulations. 

(b) Gaming Facilities. Each place, facility, or location where Gaming is conducted on the 
Tribe's Indian Lands must obtain a separate Facility License f?om the Tribal Council. 

3.2 Standards for Licenses and Tribal Work Permits. 

Licenses issued hereunder shall be issued according to requirements at least as stringent as those 
set forth at 25 C.F.R. Parts 556 and 558, and any amendments thereto. 

3.3 Application for License or Work Permit. 

(a) No License or Tribal work permit shall be issued under this Ordinance except upon a sworn 
application filed with the Commission, in such form as may be prescribed by the Commission, 
containing a full and complete showing, at a minimum, of the following: 

(1) If applicable, a complete description of the premises at which Gaming will be 
conducted; 

(2) Agreement by the Applicant to abide by all conditions of the License, this Ordinance, 
Regulations, and IGRA and its implementing regulations, as applicable; 
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(3) A statement that the Applicant has never been convicted of, or entered a plea of guilty 
or no contest to, any of the followiilg criminal offenses: 

(i) Any felotly within the preceding ten years; 

(ii) Any ganing-related offense; 

(iii) Fraud, misrepresentation or any other crimes of moral turpitude in 
any context; or 

(iv) A violation of any provision of this Ordinance, Regulations, or any other 
ordinance or rules of the Tribe regulating or prohibiting gaming; and 

(4) The Applicant's fulfillment of all applicable requirements of IGRA, its implementing 
regulations, and all provisions of this Ordinance. 

(b) No License or Tribal work permit shall be issued to any Applicant who is determined by the 
Commission to be a person whose prior activities, criminal record, reputation, habits or 
associations pose a threat to the public interest or to the effective regulation and control of 
gaming, or create or enhance the dangers of unsuitable, unfair, or illegal practices, methods, or 
activities in the operation of gaming or the carrying on of the business and financial 
arrangements incidental thereto. 

(c) The issuance of Licenses and Tribal work permits shall also be subject to the provisions of 
Section 3 and Section 4of this Ordinance regarding background investigations. 

3.4 Required Application Forms. 

(a) Each individual, including a Primary Management Official or Key Employee, applying for a 
License or Tribal work permit, and any person who is subject to a background investigation in 
connection with an entity application for a License, shall be required to complete the following 
forms: 

(1) Application for License or Tribal work permit by individual, if applicable; 

(2) Personal history record; 

(3) Fingerprints, electronic submission(s) a i~dor  fingerprint cards as requestedlrequired; 
and 

(4) Request to release individual information. 

(b) To the extent not otherwise covered in paragraph (a) of this section, each applicant for a 
Primary Management Official or Key Employee position shall be required to provide the 
following information: 
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(1) Full name, other names used (oral or written), social security nurnber(s), birth date, place of 
birth, citizenship, gender, all languages (spolten or written); 

(2) Currently and for the previous 5 years: business and einployment positions held, ownership 
interests in those businesses, business a11d residence addresses, and driver's license numbers; 

(3) The names and current addresses of at least three personal references, including one personal 
reference who was acquainted with the applicant during each period of residence listed under 

A 

paragraph (a)(2) of th& section; 
- 

(4) Current business and residence telephone numbers; 

(5) A description of any existing and previous business relationships with Indian tribes, including 
ownership interests in those businesses; 

( 6 )  A description of any existing and previous business relationships with the gaming industry 
generally, including ownership interests in those businesses; 

(7) The name and address of any licensing or regulatory agency with which the person has filed 
an application for a license or permit related to gaming, whether or not such license or permit 
was granted; 

(8) For each felony for which there is an ongoing prosecution or a conviction, the charge, the 
name and address of the court involved, and the date and disposition if any; 

(9) For each misdemeanor conviction or ongoing misdemeanor prosecution (excluding minor 
traffic violations) within 10 years of the date of the application, the name and address of the 
court involved and the date and disposition; 

(10) For each criminal charge (excluding minor traffic charges) whether or not there is a 
conviction, if such criminal charge is within 10 years of the date of the application and is not 
otherwise listed pursuant to paragraph (a)@) or (a)(9) of this section, the criminal charge, the 
name and address of the court involved and the date and disposition; 

(1 1) The name and address of any licensing or regulatory agency with which the person has filed 
an application for an occnpational license or permit, whether or not such license or permit was 
granted; 

(12) A photograph; 

(13) Any other information the Commission deems relevant; and 

(14) Fingerprints consistent with procedures adopted by the Commission according to Section 
3.5. 

Exhibits To Complaint -- Page 83

Case 1:13-cv-13286-FDS   Document 1-2   Filed 12/30/13   Page 43 of 59



(c) The following notices shall be placed on the application fonn for a Key Employee, Primary 
Management Official or Supplier of Gaming Goods and Services before snch form is completed 
by an applicant: 

(1) "In compliance with the Privacy Act of 1974, the following information is provided: 
Solicitation of the information on this form is authorized by 25 U.S.C. 5 2701 et seq. The 
purpose of the requested information is to determine the eligibility of individuals to be 
granted a gaming license. The information will be used by the Tribal gaming regulatory 
authorities and by the National Indian Gaming Commission (NIGC) members and staff 
who have need for the information in the performance of their official duties. The 
information may be disclosed by the Tribe or the NIGC to appropriate federal, Tribal, 
state, local, or foreign law enforcement and regulatory agencies when relevant to civil, 
criminal or regulatory investigations or prosecutions or when pursuant to a requirement 
by a Tribe or the NIGC in connection with the issuance, denial, or revocation of a gaming 
license, or investigations of activities while associated with a Tribe or a gaming 
operation. Failure to consent to the disclosures indicated in this notice will result in a 
Tribe's being unable to license you for a Primary Management Official or Key Employee 
position." 

(2) "The disclosure of your social security number (SSN) is voluntary. However, failure 
to supply a SSN may result in errors in processing your application." 

(3) "A false statement on any part of your license application may be grounds for denying 
a license or the suspension or revocation of a license. Also, you may be punished by fine 
or imprisonment. (18 U.S.C. 1001)" 

(d) The Commission may request any additional forms or information from an Applicant as it 
deems necessary or appropriate. 

(e) The Cominission shall create and maintain an individual file for each Applicant which 
includes the Applicant's personal history record and all background information compiled by the 
Commission for at least three years for Primary Management Official or Key Employee 
Applicants, and at least one year for all other Applicants from the date of termination of 
employment. 

3.5 Fingerprint Cards Required. 

All Applicants for a License are required to submit fingerprints. The Commission is hereby 
identified as the enforcement agency to talce fingerprints. Pursuant to 25 C.F.R. 5 522.2(11), the 
Commission shall forward an Applicant's fingerprints to the NIGC to bc processed by the 
Federal Bureau of Investigation National Criminal Informatioil Center for a criminal history 
checlc, which shall include a checlc of criminal history records information maintained by the 
Federal Bureau of Investigation. The Commission may submit an Applicant's fingerprints to any 
additional Tribal, local or state criminal history checlc system or center as the Commission deems 
necessary. Reports obtained from such fingerprint processing shall be incorporated into the 
Applicant's License iile. 
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3.6 Employment Eligibility Determination 

The Commission shall conduct an investigation sufficieilt to make an employment eligibility 
determination. 

(a) To make a finding concerning the eligibility of a Key employee or Primary management 
official for granting of a License, the Commission shall review a person's: 

(1) Prior activities; 

(2) Criminal record, if any; and 

(3) Reputation, habits and associations 

(b) If the Commission, in applying the standards adopted in this Ordinance, determines that the 
licensing of a person poses a threat to the public interest or to the effective regulation of Gaming, 
or creates or enhances the dangers of unsuitable, unfair, or illegal practices and methods and 
activities in the conduct of Gaming, the Commission shall not license that person in a Key 
Employee or Primary Management Official position. 

3.7 Continuing Duty to Provide Information. 

Applicants and Licensees shall have a continuing duty to provide any materials, assistance or 
other information required by the Commission, and to fully cooperate in any investigation 
conducted by or on behalf of the Commission. If any information provided on the Application 
changes or becomes inaccurate in any way, the Applicant or Licensee shall promptly notify the 
Commission of such changes or inaccuracies. 

3.8 Facility License. 

Each Gaming Facility must obtain a Facility License from the Tribal Council as required by 
IGRA and its implementing regulations ensuring that the construction and maintenance of the 
Gaming Facility and the operation of Gaming, shall be conducted in a manner which adequately 
protects the environment and the public health and safety and for that purpose shall comply with 
the requirements of all applicable health, safety and environmental standards enacted by the 
Tribe and ally applicable federal and state laws. 

3.9 Temporary Licenses and Tribal Work Permits. 

Pending the satisfactory completion of all baclcground investigations and other applicable 
requirements of this Ordinance, IGRA, and any other applicable laws or regulations,, the 
Commission may issue: 

(a) Temporary Licenses to employees who work in any part of a Gaming Facility where Gaming 
is conducted; and 

Exhibits To Complaint -- Page 85

Case 1:13-cv-13286-FDS   Document 1-2   Filed 12/30/13   Page 45 of 59



(b) Tribal work permits to employees who: (1) do not come within the definition of Key 
Employee or Primary Management Official under this Ordinance; and (2) work only in non- 
Gaming related activities in facilities connected to a Gaming Facility, including but not limited 
to a hotel or restaurant. 

(c) In no event shall a temporary Gaming License or temporary Tribal worlc permit be valid for 
greater than ninety (90) calendar days. 

3.10 Temporary Employment Pending Issuance of Gaming License or Tribal Work Permit. 

As provided for in this Section, all individuals, including Primary Management Officials and 
Key Employees, may be employed in Ganling Operations or non-Gaming operations prior to the 
issuance of a License or Tribal work permit. During the period that the Licensee possesses only 
a temporary License or Tribal worlc permit, his or her employment shall be provisional only and 
subject to the requirements of this section. 

A temporary License or Tribal worlc permit may be issued only if the Commission has made a 
preliminary finding of eligibility for employment in Gaming or related non-Gaming operational 
areas, including a preliminary determination that the individual in question is not a person whose 
prior activities, criminal record or reputation, habits or associations pose a threat to the public 
interest or to the effective regulation and control of Gaming, or create or enhance the dangers of 
unsuitable, unfair, or illegal practices, methods, or activities in the operation of Gaming or the 
carrying on of the business and financial arrangements incidental thereto. 

Temporary or provisional employment shall be terminated upon the occurrence of any of the 
following: 

(a) Denial of a relevant License or Tribal work permit by the Commission; 

(b) Unsatisfactory completion of a background investigation or NIGC review, as applicable, 
resulting in nullification of a temporary License, as described in Section IV; or 

(c) To the extent required by federal regulations andlor, at the end of thirty (30) calendar days 
after the starting date of temporary or provisional employment, if no License or Tribal work 
permit has been issued, or a License or Tribal worlc permit issued remains effective only on a 
temporary basis, as provided in Section 3.9. However, temporary employees terminated for the 
reason described in this subsection shall be qualified for reemployment upon the satisfactory 
completion of background investigations and NIGC reviews, as applicable. 

3.11 Assignment or Transfer. 

No License or Tribal worlc permit issued under this Ordinance may be assigned or transferred. 

3.12 Identification Badges. 
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All employees worlcing in a Gaming Facility shall wear an employee identification badge that 
satisfies certain minimum requirements as established by the Commission, including an 
employee's name and License or Tribal work pennit number as approved by the Commission. 
All employees must carry on their person andor be prepared to present a valid identification 
badge upon demand to a Cominissioner or duly authorized employee or agent of the 
Commission. The identification badge shall be a legible tag evidencing the employee's name and 
photograph and the seal of the Tribe. 

SECTION 4. BACKGROUND INVESTIGATIONS AND LICENSE DECISIONS 

4.1 Required Background Investigations. 

Background investigations shall be conducted by the Commission, or other agent retained by the 
Commission, under the supervision and direction of the Commission, on all persons specified in 
Section 3.1 of this Ordinance. 

4.2 Standards for Background Investigations. 

(a) All Gaming employees shall be required to obtain a License fi-om the Commission 
established pursuant to this Ordinance. The Commission shall conduct background 
investigations of all Gaming employees and shall deny or revoke such Licenses for any 
employee whose prior activities, criminal records, if any, and reputation, habits and associations 
pose a threat to the public interest or to the effective regulation of gaming, or create or enhance 
the dangers of unsuitable, unfair, or illegal practices and methods and activities in the conduct of 
gaming. 

(b) When a Key Employee or a Primary Management Official begins work at a Gaming 
Operation, the Commission shall forward to the NIGC a complete application file containing the 
information listed under Section 3.4(b). 

(c) Before issuing a license to a Primary Management Official or to a Key Employee, the 
Commission shall: 

(1) Create and maintain an investigative report on each background investigation. An 
investigative report shall include all ofthe following: 

(i) Steps taken in conducting a background investigation; 

(ii) Results obtained; 

(iii) Conclusions reached; and 

(iv) The bases for those conclusions. 
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(2) Submit a copy of the Applicant's baclcground investigative report and copy ofthe 
eligibility detem~ination made pursuant to Section 3.6 to the NIGC no later 
than sixty (60) days after the applicant begins work. 

(d) Upon completion of a background investigation for a Key Elnployee or Primary Management 
Official, the Commission shall make a specific determination of eligibility for e~nployment in a 
Gaming Operation pursuant to Section 3.6. 

(e) If, within the 30-day period of receiving the report, NIGC provides the Commission with 
objections to the issuance of a License to a Key Employee or to a Primary Management Official, 
the Con~mission shall reconsider the Application, taking into account the objections itemized by 
the NIGC. The Commission shall make the final decision whether to issue a license to such 
applicant. 

(0 If the Commission does not license an Applicant: 

(1) The Commission shall notify the NIGC; and 

(2) Shall forward copies of its eligibility determination and investigative report to the 
NIGC for inclusion in the Indian Gaming Individuals Record System. 

(g) For Primary Management Officials and Key Employees, the Commission shall retain 
Applications for employment and reports of background investigations for inspection by the 
NIGC or its designee for no less than three (3) years from the date of termination of employment. 

4.3 Term of License; License Fees; Parameters of License. 

(a) Any License issued by the Commission, except a temporary License (as described in Section 
3.9), shall be effective until revolted or suspended by the Commission. The License of any 
Gaming Operation employee whose employment has been terminated either voluntarily or for 
cause shall be suspended and/or revoked only if there is cause for such License suspension 
andlor revocation as provided in this Ordinance. 

(b) Annual License fees shall be imposed: 

(1) On any persons required to obtain a License, in accordance with a fee schedule to be 
established by the Commission; and 

(2) In addition to the License fees imposed pursuant to Subsection (b)(l) of this Section, 
the Commission may impose such lees on Licensees as are reasonably related to costs of 
enforcement, including investigations and proceedings before the Commission, and 
which will, in the aggregate, be sufficient to enable the Tribe and the Commission to 
recover its reasonable costs of enforcing this Ordinance. Such costs may be estimated by 
the Commission and imposed prior to a final Commission action regarding a particular 
Licensee or Applicant. 
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(c) Violations of any provision of this Ordinance, the Regulations or relevant License provisions 
by a Licensee shall be deemed contrary to the public health, safety, morals, good order and 
general welfare of the Tribe and its members, and shall be deemed grounds for denial of a 
License, or suspension or revocation of a License. 

(d) Acceptance of a License by a Licensee constitutes ail agreement on the part of the Licensee 
to be bound by the provisions of this Ordinance and the Regulations as they are now, or as 
they may hereafter be amended or restated, and to cooperate fully with the Commission. It is 
the responsibility of the Licensee to remain informed of the contents of this Ordinance, the 
Regulations and all other applicable laws regulations, amendments, provisions, and 
conditions, and ignorance thereof will not excuse violations. 

(e) A License issued hereunder is a privilege license and no rights, property or otherwise, shall 
attach thereto. 

SECTION 5. ENFORCEMENT AND RULES OF PROCEDURE FOR 
HEARINGS 

5.1 Notice of Violation. 

(a) The Commission may issue a notice of violation to any person or entity for a violation of any 
provision of the Ordinance, Regulations, Compact, IGRA or other applicable Tribal or federal 
law or implementing regulations. 

(b) A notice of violation shall contain: 

(1) A citation to the Tribal or federal requirement that has been or is being violated; 

(2) A description of the circumstances surrounding the violation, set forth in common and 
concise language; 

(3) Measures required to correct the violation; 

(4) A reasonable time for correction, if the respondent cannot take measures to correct the 
violation immediately; and 

(5) Notice of rights of appeal. 

5.2 Order of Temporary Closure. 

(a) Simultaneously with, or subsequent to, the issuance of a notice of violation, the Commission 
may issue an order of temporary closure of all or part of a Gaming Operation for substantial 
violations of Tribal andlor federal law. 

(b) The operator shall close the Gaming Operation upon service of an order of temporary closure, 
unless the order provides otherwise. 
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(c) Informal expedited review. Within one (1) calendar day after service of an order of temporary 
closure, the respondent may request, orally or in writing, informal expedited review by the 
Cominission. 

(I) The Commission.shal1 complete the expedited review provided for by this paragraph 
as soon as is practical and no later than one (1) calendar day after receipt of a timely 
request. 

(2) The Coinmission shall, as soon as is practicable and no later than one (1) calendar day 
after the expedited review provided for by this paragraph, decide whether to continue an 
order of temporary closure and provide the respondent with an explanation of, and the 
factual basis for, that decision. 

(3) Whether or not a respondent seeks informal expedited review under this paragraph, 
within thirty (30) days after the Commissioil serves an order of temporary closure, the 
respondent inay appeal the order to the full Commission under Section 5.4. Otherwise, 
the order shall remain in effect unless rescinded by the Commission for good cause. 

5.3 Civil Fine Assessments. 

(a) The Cominission shall review each notice of violation and order of temporary closure to 
determine whether a civil fine will be assessed, the amount of the fine, and, in the case of 
continuing violations, whether each daily illegal act or omission will be deemed a separate 
violation for purposes of the total civil fine assessed. 

(b) Within fifteen (15) calendar days after service of a notice of violation, or such longer period 
as the Commission may grant for good cause, the respondent may submit written information 
about the violation to the Commission. The Commission shall consider any information so 
submitted in determining the facts surrounding the violation and the amount of the civil fine. 

(c) The Commission shall serve a copy of the proposed assessment on the respondent within 
thirty (30) calendar days after the notice of violation was issued, when practicable. 

(d) The Commission may review and reassess any civil fine, if necessary, to consider facts that 
were not reasonably available on the date of issuance of the proposed assessment. 

(e) If the respondent fails to request a hearing as provided in Section 5.4, the proposed civil fine 
assessment shall become a final order of the Commission. Civil fines assessed under this Section 
shall be paid by the person assessed and shall not be treated as an Operating Expense of the 
Gaming Operation. 

5.4 Appeals Before the Commission. 
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(a) A respondent may request a hearing to contest a notice of violation, order of temporary 
closure, civil fine assessment or order of exclusion by submitting a notice of appeal to the 
Commission within thirty (30) calendar days after service of: 

(1) A notice of violation; 

(2) A proposed civil fine assessment or reassessment; 

(3) An order of temporary closure; or 

(4) An order of exclusion under Section 7.2 fkom one or more Gaming Operations. 

(b) A notice of appeal shall reference the notice or order from which the appeal is taken. 

(c) Within ten (10) calendar days after filing a notice of appeal, a hearing shall be scheduled, 
with notice of the time, date and place of the hearing provided to the respondent. 

(d) At the hearing, the respondent is entitled to call witnesses and present evidence. 

(e) Within ten (10) calendar days after the respondent receives notice of the hearing, the 
respondent shall file with the Commission a supplemental statement that states with particularity 
(1) the relief desired and (2) the grounds therefor. The supplemental statement should include, 
when available, supporting evidence in the form of affidavits. If the respondent wishes to 
present oral testimony or witnesses at the hearing, the respondent shall include notice of this in 
the supplemental statement. The notice shall specify the names and job titles of proposed 
witnesses, and state whether a closed hearing is requested and, if so, why. The respondent may 
waive in writing his or her right to an oral hearing and instead elect to have the matter 
determined by the Commission solely on the basis of written submissions. 

(f) The full Commission shall issue a decision by majority vote within thirty (30) calendar days 
after the date on which the hearing was held. The decision of the Commission shall be based 
upon the whole record and shall include findings of fact and conclusions of law upon each 
material issue of fact or law presented on the record. In deciding such appeals, the Commission 
shall apply a preponderance of the evidence standard. The Commission shall provide a written 
decision, notice and order to all parties, which includes the reasons for its decision. The decision 
of the Commission on the appeal shall be final and not subject to judicial review. 

5.5 License and Tribal Work Permit Hearings. 

(a) If, after the issuance of a License or Tribal work permit, the Coinmission receives reliable 
information indicating that an employee is not eligible for a License or Tribal work permit under 
this Ordinance, the Commission shall suspend such License or Tribal work permit and shall 
notify the holder of the suspended License or Tribal work permit in writing about the suspension 
and the proposed revocation. 
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(b) The holder of the suspended License or Tribal work permit shall receive from the 
Comnlission notice of any hearing to consider revocation of the License or Tribal work permit 
no later than (10) days before any such hearing. The notice shall contain the date, time and 
location of the hearing, a detailed statement of the allegations that are the basis for the 
suspension and proposed revocation, and shall identify any evidence that the Commission 
intends to consider during the revocation hearing, including the identity of all witnesses who will 
testify before the Commission conceming the proposed revocation. 

(c) No later than three (3) days before any revocation hearing, the holder of the suspended 
License or Tribal work permit shall submit to the Commission a detailed response lo the 
Commission's statement of allegations and identify any evidence that shall be used by the holder 
of the suspended License or Tribal work permit at the revocation hearing, including the identity 
of all witnesses who will testify before the Commission concerning the proposed revocation. 

(d) At the revocation hearing, the holder of the suspended License shall have an opportunity to 
present evidence and arguments conceming the proposed revocation and cross examine 
witnesses. 

(e) Within ten (10) days after a revocation hearing, the Commission shall decide to revoke or to 
reinstate a License and issue notice to the holder of the suspended License or Tribal work permit. 
The Commission shall notify the NIGC of its decision. 

( f )  The decision of the Commission shall be final and not subject to judicial review. 

SECTION 6. AUDITS. 

6.1 Audits. 

The Tribe shall conduct annual independent audits of its Gaming Operations annually to be 
submitted lo the NIGC. All gaming-related contracts that result in purchases of supplies, services 
or concessions for more than $25,000 in any year (except contracts for professional legal or 
accounting services) shall be specifically included within the scope of any such audit. 

SECTION 7. EXCLUSION OR EJECTION OF INDIVIDUALS 

7.1 Prohibition Against Certain Individuals. 

It shall be a violation of this Ordinance for any Licensee to knowingly fail to exclude or eject 
from the gaming area of a Gaming Facility any individual who: 

(a) Is visibly under the influence of liquor, a drug or other intoxicating substance; 

(b) Is under the age of 18 years; 

(c) Is displaying disorderly conduct; 
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(d) Is a person lcnown to have coininitted a gaming-related felony; 

(e) Is known to have a reputation for cheating or n~anipulation of games; or 

(f) Has been personally excluded, or is a member of any group or type of persons which has been 
excluded, for cause from Gaming Facilities by a resolution of the Commission. 

7.2 Right to Exclude or Remove. 

If the Commission deems it in the best interest of the Tribe, the Commission may exclude or 
remove any Persons ffom the premises of any Gaming Facility or Operation. Any person so 
excluded may be entitled to a hearing as provided for by Section 5. The manager of any Gaming 
Facility or Operation shall also have the authority to exclude or remove any person froin the 
Gaming Facility or Operation, and all such actions shall be recorded coiltemporaneously with the 
incident for review by the Commission if requested. 

SECTION 8. .PROHIBITED ACTS 

8.1 Enumeration. 

In addition to other civil and criminal acts that may be regulated or prohibited by this Ordinance, 
other Tribal law or applicable federal law, the following shall constitute prohibited activities and 
unauthorized gaming under this Ordinance and may subject ally perpetrator to Commission 
action, including but not limited to, the imposition of civil penalties, referral to appropriate law 
enforcement authorities for criminal proceedings, and license suspension or revocation: 

(a) Altering or misrepresenting the outcome of Gaming or other event on which wagers have 
been made after the outcome of such Gaming or event has been determined, but before such 
outcome is revealed to the players; 

(b) Placing or increasing a bet or wager after acquiring lcnowledge of the outcome of the Gaming 
or event which is the subject of the bet or wager, including past posting and pressing bets; 

(c) Aiding anyone in acquiring such knowledge referred to in Subsection (b) of this section for 
the purposes of increasing or decreasing any bet or wager, or for the purpose of determining the 
course of play; 

(d) Claiming, collecting or taking, or attempting to claim, collect or take, money or anything of 
value in or from a game with intent to defraud, or claiming, collecting or taking an amount 
greater than the amount actually won in such game; 

(e) ICnowingly enticing or inducing another to go to any place where gaming is conducted or 
operated in violation of the provisions ofthis Ordinance, with the intent that the other person 
play or participate in such Gaming activities; 
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(f) Reducing the amount wagered or canceling a wager alter acquiring knowledge of the outcome 
of the game or other event which is the subject of the bet or wager, including pinching bets; 

(g) Manipulating, with intent to cheat or defraud, any component or part of a game in a inamler 
contrary to the designed and normal operational purpose for such component or part, with 
knowledge that such manipulation will affect the outcome of the game, or with knowledge of any 
event that affects the outcome of the game; 

(h) Defrauding the Tribe, any Licensee or any participant in any Gaming activities; 

(i) Participating in any Gaming activities not authorized under this Ordinance; 

(j) Ihowingly providing false information, or making any false statement, with respect to an 
application for employment or for any License, certification or determination provided for in this 
Ordinance; 

(k) Knowingly providing false or misleading information, or making any false or misleading 
statement, to the Tribe or the Commission in connection with any contract for services or 
property related to Gaming; 

(1) Knowingly making any false or misleading statement in response to any official inquiry by 
the Commission or its agents; 

(m) Offering or attempting to offer anything of value, to a Licensee in an attempt to induce the 
Licensee to act or refrain from acting in a manner contrary to the official duties of the Licensee 
under this Ordinance, the Regulations, Tribal and applicable federal law or IGRA, 

(n) Acceptance by a Licensee of anything of value with the expectation that receipt of such thing 
of value is intended, or may be perceived as intended, to induce the Licensee to act or refrain 
from acting in a manner contrary to the official duties of the Licensee under this Ordinance, the 
Regulations, Tribal and applicable federal law or IGRA and its implementing regulations; 

(0) Falsifying, destroying, erasing or altering any books, computer data, records, or other 
information relating to a Gaming Operation in ways other than is provided in approved internal 
control procedures; and 

(p) Taking any action which interferes with or prevents the Commission or the Tribal Council 
from fulfilling its duties and responsibilities under this Ordinance, the Regulations, IGRA, or 
other Tribal or applicable federal law. 

8.2 Prohibition Against Cheating Devices. 

Except as specifically permitted by the Commission, no person shall possess, with the intent to 
use in connection with Gaming, either individually, or in concert with others, any Cheating 
Device. 
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SECTION 9. GENERAL REQUIREMENTS 

9.1 Fees. 

Notwithstanding any provision in this Ordinance or the Regulations, the Commission is hereby 
directed to comply with all fees assessed by the NIGC. Such fees shall be payable solely from 
funds of Gaming Operation revenues as an Operating Expense. 

9.2 Regulation of the Commission. 

Notwithstanding any provision in this Ordinance or the Regulations, the Commission is subject 
to, and directed to comply with, all applicable federal laws and regulations, including but not 
limited to IGRA and its implementing regulations. 

9.3 Sovereign Immunity. 

Nothing in this Ordinance shall be deemed to constitute a waiver of immunity on the part of the 
Tribe, Tribal government, corporation, or any entity created by either as to any assets or property 
of any nature whatsoever, or the adjudication of any federal rights or immunities. The sovereign 
immunity of the Tribe is hereby extended to, and shall protect, the Commission, Commissioners, 
and Commission employees from civil liability of any nature for any act, omission or statement 
taken or made in the lawful performance of their duties under this Ordinance or any Regulations 
adopted pursuant thereto; provided that such immunity shall not protect any person from 
procedures and sanctions expressly authorized and imposed under this Ordinance. 

9.4 Privilege. 

Any written or oral statement made in the course of any official investigation, proceeding or 
process by any Commissioner and any Commission employee shall be absolutely privileged and 
shall not constitute a basis for civil liability of any Commissioner or Commission employee for 
defamation or otherwise. Moreover, the listing or any person on a list of persons excluded from 
eligibility for a License or Tribal work permit shall also be absolutely privileged and shall not 
constitute a basis for civil liability of any Commission or Commission employee for defamation 
or otherwise. 

9.5 Compliance with Federal Law. 

The Gaming Operation will comply with all applicable federal laws, including the Banlc Secrecy 
Act, 31 U.S.C. 5 5311 et seq. 

9.6 Amendments. 

All provisions of this Ordinance are subject to amendment by'a majority vote of the Tribal 
Council, which must be reviewed and amroved by the NIGC in accordance with IGRA. All 

A A 

Regulations promulgated by the Commission are subject to proper revision, repeal, or 
amendment by the Commission. All amendments to this Ordinance shall be effective upon 
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review and approval by the NIGC. The Tribal Council shall amend this Ordinance, as needed, 
upon any amendment to IGRA and its implementing regulations. 

9.7 Severability. 

If any provision of this Ordinance, or any portion of any provision to this Ordinance, is found to 
be invalid by any court of competent jurisdiction, the full remainder of such provisions shall not 
be affected. 

9.8 Words and terms. 

In interpreting the provisions of this Ordinance, save when otherwise plainly declared or clearly 
apparent from the context: 

(a) Words in the present tense shall include the f~~tui-e tense; 

(b) Words in masculine, feminine and neuter genders shall include all genders; and 

(c) Words in the singular shall inch~de the plural, and words in the plural shall include the 
singular. 

9.9 Repeal. 

Wampanoag Tribe of Gay Head (Aquinnah) Gaming Ordinance No. 95-01 is repealed. To the 
extent that any other Tribal laws, ordinances or regulations are inconsistent with this Ordinance, 
such laws, ordinances, and regulations are hereby repealed. 

9.10 Unclaimed Winnings. 

(a) Any winnings, whether property or cash, which are due and payable to a participant in any 
Gaming activity, and which remain unclaimed at the end of a Gaming session, shall be held in 
safekeeping for the benefit of such participant. A Gaming Operation shall make a good raith 
attempt to notify a participant of unclaimed winnings. Such winnings shall be held for 90 days. 
At the end of the safekeeping period, such winnings shall revert to the ownership of the relevant 
Gaming Operation. 

(b) In the event the identity of a participant entitled to unclaimed winnings is unlmown, after 90 
days from the time the winnings were payable, such unclaimed winnings shall revert to the 
ownership of the relevant Gaming Operation. 

9.11 Patron Disputes. 

Any Patron who has any dispute, disagreement or other grievance with a Gaming Operation, may 
seek resolution of such dispute from the following persons and in the following order: 
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(a) a inember of the staff in the area of the relevant Gaming Operation in which the dispute 
arose; 

(b) the supervisor in the area of the relevant Gaming Operation in which the dispute arose; 

(c) the manager of the relevant Gaming Operation; and 

(d) the Commission, except that the Commission shall not be involved in the resolution of any 
dispute that does not involve currency, tokens, coins, or any other thing of value. 

9.12 Patron Rights Regarding Disputes. 

(a) Whenever a Patron brings a dispute forward for resolution, that individual shall have the right 
to explain the nature of the dispute, raise all relevant factual allegations, and present witnesses in 
connection with any such factual allegations. 

(I)  At each level, if the dispute remains unresolved, the Patron shall be informed of the 
right to take the dispute to the next highest level as described in Section 9.1 1. 

(2) Resolution of any dispute by the personnel of a Gaming Operation shall always 
involve two or more Gaming Operation employees. 

(3) All disputes, whether resolved or not, shall be reported in detail by the employees 
involved to their supervisor. 

(b) Any Patron who has any dispute, disagreement or other grievance with a Gaming Operation 
that does not involve currency, tokens, coins, or any other thing of value, may seek resolution of 
such dispute with the manager of the Gaming Operation. The decisioll of the manager of the 
Gaming Operation is final. 

9.13 Gaming Commission Action on Patron disputes. 

(a) If a Patron's dispute with a Gaming Operation that involves currency, tokens, coins, or any 
other thing of value remains unresolved after consideration by the manager of the relevant 
Gaming Operation, then the Patron may submit the dispute to the Commission. The Patron must 
submit the matter to the Commission in writing within seventy-two (72) hours after the incident 
that is the basis for the dispute or a decision by facility management (whichever is later). The 
Patron's written submission must contain: 

(1) a factual description of the dispute; 

(2) a statement as to the relief sought by the Patron; 

(3) an explanation of the Patron's efforts to resolve the matter with facility staff and 
management; and 
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(4) the Patron's contact information. 

The submission also shall contain any other written evidence or information that the Patron 
believes should be considered by the Commission. The Gaming Operation involved in the 
dispute shall make available to the Patron a fonn for submitting disputes to the Coinnlission. 

(b) Upon receipt, the Commission shall forward a copy of the Patron's submission to the Gaming 
Operation for a response. The Gaming Operation shall submit its response to the Commission 
within five (5) business days of receiving the Patron's submission fiom the Comn~ission. All 
disputes which are submitted to the Comnission shall be decided by the Commission based on 
information furnished by the Patron and the Gaming Operation as requested directly by the 
Commission. Such information may include witness statements andlor testimony at the 
Commission's sole discretion. In malting a decision on the dispute, the Commission shall 
evaluate the evidence using a preponderance of the evidence standard. 

(c) The decision of the Conlmission shall be in writing, shall be issued within fourteen (14) 
calendar days of the matter being heard by the Commission, and shall be furnished to the 
manager of the relevant Gaming Operation and to the Patron in question. The decision shall 
contain a recitation of the facts on which it is based. 

(d) Liability of the Gaming Operation in any dispute under this dispute resolution procednre shall 
be limited to the amount of the alleged winnings. A Patron shall not be entitled to an award of 
special or punitive damages for any alleged injury. 

(e) The decision of the Commission in resolving a Patron dispute is final and not subject to 
judicial review. 

9.14 Agent for Service of Process. 

The Tribe's Chairperson shall be the designated agent for service of process for the Wampanoag 
Tribe of Gay Head (Aquinnah) and the Tribal Gaming Commission. 

9.15 Consent to Jurisdiction. 

Any Person who applies for a License under this Ordinance, applies Tor employment in any 
Gaming Facility, enters into any contract or agreement related to Gaming, or participates in any 
Gaming on the Tribe's Indian Lands, shall be deemed to consent to the civil jurisdiction of the 
Tribe, and the Commission. Nothing in this section shall limit the jurisdiction of the Tribe or the 
Commission under any circun~stances not explicitly contemplated in the section. 

9.16 Comity and Concurrent Jurisdiction. 

The Commission is empowered to seek comity and enforcement of the orders of thc Commission 
by the courts of any other jurisdiction whose assistance may be requircd to give effect to the 
orders of the Commission. Thc Commission is also empowered to issue orders to enTorce the 
lawful orders of other gaming regulatory agencies and the courts of foreign jurisdictions. 
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9.17 Enforcement Provisions. 

(a) All matters and occurrences which indicate that a criminal act under this Ordinance, other 
applicable Tribal law, applicable federal law or state law may have occurred in or around any 
Gaming Facility shall be reported to the appropriate law enforcement agency and the 
Commission. 

(b) All matters and occurrences contrary to this Ordinance andlor Regulations promulgated by 
the Commission, which are not covered under a criminal code, shall be deemed to be a civil 
violation. The Commissioll is hereby authorized to establish a civil violations list of penalties 
and fines which shall be imposed by the Commission for all such civil violations with the 
violator afforded the rights to a hearing as provided in Section 5 herein. 

9.18 Effective date. 

This Ordinance shall become effective upon the date of its approval by the NIGC pursuant to the 
IGRA and its implanting regulations, as amended from time to time. 
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