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INTRODUCTION 

The parties agree that the Belcourt Public School District is not a member of 

the Tribe, but instead a political subdivision of the State of North Dakota.  In 2006, 

the Tribe and the School District entered into a Plan of Operations for the Turtle 

Mountain Community High School for the education of students in grades 9-12.  

App. 42.  Upon the expiration of the 2006 Plan of Operations, the Tribe and the 

School District entered into a second Plan of Operations for the high school in 2009 

which expired in 2012.  App. 47-55.  The School District includes both children who 

are members of the Tribe and those that are nonmembers.  App. 42-43, 53.  The 

School District also employs both Tribal members and nonmembers.  The 2006 Plan 

of Operations provides that the School District has the “exclusive administrative 

authority over the day-to-day operations” and the School District “agrees to 

determine the salaries, employment, termination procedures, and conditions of 

employment provided that such does not conflict with applicable Tribal, State or 

Federal laws.”  App. 42.  The 2009 Plan of Operations provides that the “School 

District shall administer the day-to-day operations of the Grant High School, subject 

to and in compliance with the Plan of Operations, the Contract and all Applicable 

Law.”  App. 50.  The Turtle Mountain Community High School is operated pursuant 

to the State of North Dakota’s requirements.  App. 44, 53.  There is no such 

agreement relating to the education of children K-8. 
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The Appellees brought separate complaints against the School District and its 

employees in Tribal Court.  The Turtle Mountain Court of Appeals reversed the 

Tribal Court’s findings and determined that the Tribal Court can exercise jurisdiction 

over a public school district.  The Appellants then brought a declaratory judgment 

action against the Appellees and the Tribal Court in federal court.  The federal court 

actions were not to adjudicate or try the actions from tribal court but instead the 

Appellants sought (1) an order declaring that the Tribal Court lacks jurisdiction over 

the School District and its employees acting in their official capacity, and (2) an 

injunction prohibiting the Tribal Court from adjudicating the claims brought by the 

Appellees.  If the Appellants’ relief is ultimately granted, the Tribal Court would be 

prohibited from adjudicating the claims brought by Appellees.  The Appellees are 

not left without recourse – they could then bring an action in state court against the 

School District. 

ARGUMENT 

I. The District Court Erred In Denying Plaintiffs/Appellants’ Motion for 
Default Judgment in the Nelson Action 
 

Neither the Tribal Court nor the other Defendants in the Nelson action have 

ever appeared, and have not submitted a brief in response to Plaintiffs/Appellants’ 

opening brief.  As stated in the School District’s opening brief, the District Court 

abused its discretion and misapplied the law by failing to address the unchallenged 

facts in the complaint and instead denying the motion for default judgment in the 
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Nelson action.  Therefore, the Plaintiffs/Appellants respectfully request that the 

District Court’s order on default judgment be reversed. 

II. The District Court Erred in Finding the Tribal Court has Jurisdiction 
Over a North Dakota Public School District and its Employees 
 

The School District, like all public school districts in North Dakota, has a clear 

obligation to educate all children who reside in the school district’s boundaries.  See 

N.D. Const. art. VIII, § 1 (“public schools . . . shall be open to all children of the 

state of North Dakota”); N.D.C.C. § 15.1-06-01 (“Each public school must be free, 

open, and accessible at all times to any child” who meets the enrollment age 

requirements, providing a limited exception only for children of military families).  

There is no exception for children who reside on an Indian reservation.   

The general proposition from Montana v. United States, 450 U.S. 544 (1981), 

and the cases that follow, is that a tribe’s efforts to regulate nonmembers are 

“presumptively invalid.”  Plains Commerce Bank v. Long Family Land & Cattle 

Co., 554 U.S. 316, 330 (2008).  In their response briefs, the Appellees do not dispute 

that Montana applies to the circumstances in these actions.  They instead argue that 

the exceptions to Montana apply.  The burden for establishing one of the limited 

exceptions to this general rule is on the Appellees.  Plains Commerce Bank, 554 U.S. 

at 330.   
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A. Appellees Failed to Establish the First Exception under Montana 
Applies 
 

The Appellees argue that the first exception applies due to the 2006 and 2009 

Plans of Operations.  Neither Plan of Operations provides that the School District is 

subject to Tribal Court jurisdiction.  Instead, the Plans of Operations specifically 

provide that the State of North Dakota guidelines are to be used in the education of 

students.   

While whether a contractual relation between a state and tribe can confer tribal 

jurisdiction over nonmembers was not at issue in Nevada v. Hicks, 533 U.S. 353, 

372 (2001), the cases following Hicks “adhere to the distinction between private 

individuals or entities who voluntarily submit themselves to tribal jurisdiction and 

‘States or state officers acting in their governmental capacity.’”  MacArthur v. San 

Juan Cnty., Utah, 497 F.3d 1057, 1073 (10th Cir. 2007).   

The Appellees cite to DISH Network Service L.L.C. v. Laducer, 725 F.3d 877 

(8th Cir. 2013) in its argument that the first exception applies.  However, DISH 

Network is easily distinguishable since it did not involve a State or state officer, but 

instead a private entity.  The Appellees further allege in their response briefs that the 

present actions are “tribal in nature” because “all of the people involved are believed 

to be tribal members who are responsible for the education of Indian children.”  The 

School District, a political subdivision of the State of North Dakota, is not a member 
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of the tribe.  As noted above, the School District employs and educates both tribal 

members and nonmembers.   

The Appellees argue that N.D.C.C. § 54-40.2-08(1) does not apply because 

the “events arising from this suit do not enlarge nor diminish jurisdiction over civil 

or tribal governments in North Dakota” since the “Plan of Operations simply calls 

for applicable law to govern.”  This is a contradictory argument to their entire basis 

for the first Montana exception.  Appellees’ sole basis for claiming the first 

exception applies is because of the Plans of Operations.  If Appellees are in 

agreement that the Plans of Operations do not provide any basis for tribal court 

jurisdiction, their entire argument relating to the first Montana exception fails.   

B. Appellees Failed to Establish the Second Exception under Montana 
Applies 
 

The District Court did not find the second Montana exception applies.  The 

Appellees argue the second exception applies because employment has a direct 

effect on the economic security and health and welfare of the Tribe as a whole.  

While some of the Appellees’ tribal court complaints relate to employment issues, 

Ella Davis’s complaint alleged slander and libel and the Nelsons’ complaint alleged 

improper force in the discipline of their minor child.  There is no argument provided 

for why the second exception would apply to these non-employment torts. 

The Appellees again focus on the Plans of Operations in their claims relating 

to the second Montana exception.  The Appellees claim the Tribal Court “is merely 
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trying to exercise its jurisdiction in a matter that was agreed upon and inherently 

tribal in nature.”  To be clear, the Plans of Operations do not provide for Tribal Court 

jurisdiction over disputes.  And again, this is contradictory to Appellees’ other 

argument wherein they claim that the “events arising from this suit do not enlarge 

nor diminish jurisdiction over civil or tribal governments in North Dakota” since the 

“Plan of Operations simply calls for applicable law to govern.” 

The Supreme Court has focused on the limited nature of the second exception 

and has cautioned that it is only triggered by nonmember conduct that threatens the 

Tribe’s ability to self-govern.  Atkinson Trading Co. v. Shirley, 532 U.S. 645, 657 n. 

12 (2001).  It is important that the second exception be limited so as not to swallow 

the rule.  Strate v. A-1 Contractors, 520 U.S. 438, 458 (1997).  Appellees claim tribal 

self-government is at issue and cites to an unpublished1 Tribal Court of Appeals 

decision that allegedly provides that schools may enjoy all privileges and immunities 

of the Tribe.  Appellees fail to cite to any published case law indicating the same and 

the undersigned is unaware of any.  The School District is a political subdivision of 

the State of North Dakota and not a member of the Tribe. 

Appellees further claim that a federal or state action over these matters would 

infringe on tribal sovereignty and cite to Williams v. Lee, 358 U.S. 217 (1959).  The 

                                                           
1 Appellees did not comply with 8th Circuit Rule 32.1A relating to citation of unpublished 
opinions.  The undersigned was not provided a copy of this case and could not locate it in 
preparation of filing this brief.  
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facts in Williams are again easily distinguishable from those of the present actions.  

In Williams, the Court declared tribal jurisdiction was exclusive over a lawsuit 

arising out of a sales transaction between a private nonmember plaintiff and a private 

member defendant.  The Court in Montana specifically listed the Williams decision 

as a case fitting within the first exception.  The Court, in Strate, reiterated that the 

list of cases in Montana, including Williams, “indicates the type of activities the 

Court in mind” when determining the first Montana exception applies.  Strate, 520 

U.S. at 457.  The Court in Hicks also addressed those cases, including Williams, and 

held that the Montana Court “obviously did not have in mind States or state officers 

acting in their governmental capacity; it was referring to private individuals who 

voluntarily submitted themselves to tribal regulatory jurisdiction that they (or their 

employers) entered into.”  Hicks, 533 U.S. at 372.  The Court distinguished the facts 

in Hicks from Williams and the others in the list by noting that those cases all 

“involved private commercial actors.”  Id. 

Finally, Appellees argue that they may be left without a forum and recourse if 

the Tribal Court lacks jurisdiction over the School District.  This is not the case.  

They could pursue their claims against the School District in state court. 

III. The School District Exhausted Its Tribal Court Remedies 
 

Appellees argue that the School District needed to exhaust its tribal court 

remedies before bringing this action in federal court.  The School District did exhaust 
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its tribal court remedies by arguing the Tribal Court did not have jurisdiction at both 

the trial and appellate court levels.  The Turtle Mountain Tribal Court of Appeals is 

the highest court of the Turtle Mountain Band of Chippewa Indians.  The federal 

court declaratory judgment actions were brought to only address the jurisdictional 

issue, not to adjudicate or try the actions. 

Even if the School District did not exhaust its tribal remedies, exhaustion is 

not needed. While exhaustion of tribal court remedies is generally required before a 

federal district court should consider relief in a civil case, the United States Supreme 

Court has recognized several exceptions to the exhaustion requirement, as noted in 

Nat’l Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 856-57 (1985).  The 

Supreme Court added a broader exception in later cases if the exhaustion 

requirement “would serve no purpose other than delay.”  Strate, 520 U.S. at 453.  

The Court in Hicks applied this exception to cases where it is clear that the tribal 

court lacks jurisdiction over state officials for causes of action relating to their 

performance of official duties, since adherence to the tribal exhaustion requirement 

would serve no purpose other than delay, and is therefore unnecessary.  Hicks, 533 

U.S. at 369.  

The federal district court in Glacier Cnty. Sch. Dist. No. 50 v. Galbreath, 47 

F. Supp. 2d 1167 (D. Mont. 1997), held that a school district did not need to exhaust 
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tribal court remedies before bringing an action in federal court seeking declaratory 

and injunctive relief. The district court quoted Strate:  

When, as in this case, it is plain that no federal grant provides for tribal 
governance of nonmembers' conduct on land covered by Montana's 
main rule, it will be equally evident that tribal courts lack adjudicatory 
authority over disputes arising from such conduct. As in criminal 
proceedings, state or federal courts will be the only forums competent 
to adjudicate those disputes. [citation omitted]. Therefore, when tribal-
court jurisdiction over an action such as this one is challenged in federal 
court, the otherwise applicable exhaustion requirement, . . . must give 
way, for it would serve no purpose other than delay.  
 

Glacier Cnty. Sch. Dist., 47 F. Supp. 2d at 1172 (quoting Strate, 520 U.S. at 459, 

n.14).  

In Glacier Cnty. Sch. Dist., the court granted the school district’s request for 

declaratory relief. The Glacier County School District is a political subdivision of 

the State of Montana and operates a school within the boundaries of the Blackfeet 

Indian Reservation. Glacier Cnty. Sch. Dist., 47 F. Supp. 2d at 1169. The parents of 

a student brought an action in the Blackfeet Tribal Court, seeking an order 

compelling the school district to readmit their daughter after the school district 

expelled her. The tribal court rejected the school district’s assertion that it lacked 

jurisdiction over the school district.  Id.  The school district then sought declaratory 

and injunctive relief in the federal district court, regarding the authority of the tribe 

to interfere with the administration and operation of the school district.  The 

defendants (which included the tribal court) brought a motion to dismiss, claiming 
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in part that the school district failed to exhaust tribal court remedies. The court 

denied the defendants’ motion to dismiss and granted the school district’s request 

for declaratory relief, noting that the State of Montana “is the authority responsible 

for safeguarding the inalienable right of children to a public education.” Id. at 1171.  

CONCLUSION 

The Belcourt Public School District is a political subdivision of the State of 

North Dakota, and North Dakota law and regulations govern its operation.  The 

general presumption against tribal court jurisdiction has not been overcome in any 

of the cases being considered in this action.  The Tribal Court does not have 

jurisdiction and the School District has exhausted tribal remedies.  Therefore, the 

Plaintiffs/Appellants respectfully request that the District Court’s orders on default 

judgment and summary judgment be reversed.   
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