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AUTHORITIES PRINCIPALLY RELIED UPON

Alaska Constitution. A rtl. Sec. 4 Freedom of Religion

No law shall be made respecting an establishment of religion, or prohibiting 
the free exercise thereof.

Alaska Statute § 16.05.258. Subsistence use and allocation of fish and game

(a) Except in nonsubsistence areas, the Board of Fisheries and the Board o f Game 
shall identify the fish stocks and game populations, or portions of stocks or 
populations, that are customarily and traditionally taken or used for subsistence. 
The commissioner shall provide recommendations to the boards concerning the 
stock and population identifications. The boards shall make identifications 
required under this subsection after receipt o f the commissioner’s 
recommendations.

(b) The appropriate board shall determine whether a portion o f a fish stock or 
game population identified under (a) of this section can be harvested consistent 
with sustained yield. If a portion of a stock or population can be harvested 
consistent with sustained yield, the board shall determine the amount of the
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harvestable portion that is reasonably necessary for subsistence uses and

(1) if the harvestable portion o f the stock or population is sufficient to provide 
for all consumptive uses, the appropriate board

(A) shall adopt regulations that provide a reasonable opportunity for 
subsistence uses of those stocks or populations;
(B) shall adopt regulations that provide for other uses of those stocks or 
populations, subject to preferences among beneficial uses; and
(C) may adopt regulations to differentiate among uses;

(2) if the harvestable portion o f the stock or population is sufficient to provide 
for subsistence uses and some, but not all, other consumptive uses, the 
appropriate board

(A) shall adopt regulations that provide a reasonable opportunity for 
subsistence uses of those stocks or populations;
(B) may adopt regulations that provide for other consumptive uses o f those 
stocks or populations; and
(C) shall adopt regulations to differentiate among consumptive uses that 
provide for a preference for the subsistence uses, if regulations are adopted 
under (B) of this paragraph;

(3) if the harvestable portion of the stock or population is sufficient to provide 
for subsistence uses, but no other consumptive uses, the appropriate board shall

(A) determine the portion o f the stocks or populations that can be harvested 
consistent with sustained yield; and
(B) adopt regulations that eliminate other consumptive uses in order to provide 
a reasonable opportunity for subsistence uses; and

(4) if the harvestable portion o f the stock or population is not sufficient to 
provide a reasonable opportunity for subsistence uses, the appropriate board 
shall

(A) adopt regulations eliminating consumptive uses, other than subsistence 
uses;
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(B) distinguish among subsistence users, through limitations based on
(i) the customary and direct dependence on the fish stock or game population 
by the subsistence user for human consumption as a mainstay o f livelihood;
(ii) the proximity of the domicile o f the subsistence user to the stock or 
population; and
(iii) the ability of the subsistence user to obtain food if subsistence use is 
restricted or eliminated.

(c) The boards may not permit subsistence hunting or fishing in a nonsubsistence 
area. The boards, acting jointly, shall identify by regulation the boundaries of 
nonsubsistence areas. A nonsubsistence area is an area or community where 
dependence upon subsistence is not a principal characteristic of the economy, 
culture, and way of life o f the area or community. In determining whether 
dependence upon subsistence is a principal characteristic of the economy, culture, 
and way o f life o f an area or community under this subsection, the boards shall 
jointly consider the relative importance o f subsistence in the context of the totality 
of the following socio-economic characteristics of the area or community:

(1) the social and economic structure;
(2) the stability of the economy;
(3) the extent and the kinds of employment for wages, including full-time, part- 
time, temporary, and seasonal employment;
(4) the amount and distribution o f cash income among those domiciled in the 
area or community;
(5) the cost and availability of goods and services to those domiciled in the area 
or community;
(6) the variety of fish and game species used by those domiciled in the area or 
community;
(7) the seasonal cycle of economic activity;
(8) the percentage of those domiciled in the area or community participating in 
hunting and fishing activities or using wild fish and game;
(9) the harvest levels o f fish and game by those domiciled in the area or 
community;
(10) the cultural, social, and economic values associated with the taking and use 
o f fish and game;
(11) the geographic locations where those domiciled in the area or community 
hunt and fish;

VI



(12) the extent of sharing and exchange offish and game by those domiciled in 

the area or community;
(13) additional similar factors the boards establish by regulation to be relevant to 
their determinations under this subsection.

(d) Fish stocks and game populations, or portions of fish stocks and game 
populations not identified under (a) o f this section may be taken only under 
nonsubsistence regulations.

(e) Takings and uses of fish and game authorized under this section are subject to 
regulations regarding open and closed areas, seasons, methods and means, 
marking and identification requirements, quotas, bag limits, harvest levels, and 
sex, age, and size limitations. Takings and uses o f resources authorized under this 
section are subject to AS 16.05.831 and AS 16.30.

(f) For purposes of this section, “reasonable opportunity” means an opportunity, as 
determined by the appropriate board, that allows a subsistence user to participate 
in a subsistence hunt or fishery that provides a normally diligent participant with a 
reasonable expectation o f success o f taking o f fish or game.

5 AAC 99.010. Boards of fisheries and game subsistence procedures

(a) In applying a subsistence law, the Board o f Fisheries and the Board of Game 
will provide for conservation and development o f Alaska's fish and game 
resources according to sustained yield principles.

(b) Each board will identify fish stocks or game populations, or portions of stocks 
or populations, that are customarily and traditionally taken or used by Alaska 
residents for subsistence uses by considering the following criteria:

(1) a long-term consistent pattern o f noncommercial taking, use, and 
reliance on the fish stock or game population that has been established over 
a reasonable period o f time o f not less than one generation, excluding 
interruption by circumstances beyond the user's control, such as 
unavailability of the fish or game caused by migratory patterns;

(2) a pattern of taking or use recurring in specific seasons of each year;

(3) a pattern of taking or use consisting o f methods and means of harvest



that are characterized by efficiency and economy of effort and cost;

(4) the area in which the noncommercial, long-term, and consistent pattern 
of taking, use, and reliance upon the fish stock or game population has been 
established;

(5) a means o f handling, preparing, preserving, and storing fish or game 
that has been traditionally used by past generations, but not excluding 
recent technological advances where appropriate;

(6) a pattern o f taking or use that includes the handing down of knowledge 
of fishing or hunting skills, values, and lore from generation to generation;

(7) a pattern o f taking, use, and reliance where the harvest effort or products 
o f that harvest are distributed or shared, including customary trade, barter, 
and gift-giving; and

(8) a pattern that includes taking, use, and reliance for subsistence purposes 
upon a wide diversity o f fish and game resources and that provides 
substantial economic, cultural, social, and nutritional elements of the 
subsistence way o f life.

(c) When circumstances such as increased numbers o f users, weather, predation, or 
loss of habitat may jeopardize the sustained yield of a fish stock or game 
population, each board will exercise all practical options for restricting 
nonsubsistence harvest o f the stock or population and may address other limiting 
factors before subsistence uses are restricted below the level the board has 
determined to provide a reasonable opportunity. If  all available restrictions for 
nonsubsistence harvests have been implemented and further restrictions are 
needed, the board will eliminate nonsubsistence consumptive uses, and reduce the 
take for subsistence uses in a series o f graduated steps under AS 16.05.258 
(bX4)(B) - the "Tier II" distinction - by distinguishing among subsistence users 
through limitations based on

(1) the customary and direct dependence on the fish stock or game 
population by the subsistence user for human consumption as a mainstay of 
livelihood;

(2) the proximity o f the user's domicile to the stock or population; and

(3) the ability o f the subsistence user to obtain food if subsistence use o f the 
stock or population is restricted or eliminated.



JURISDICTIONAL STATEMENT

The Alaska District Court in Bethel convicted David Phillip and the other Yup’ik 

appellant fishermen o f violating a provision of the Alaska Administrative Code that 

prohibits the use o f certain Chinook salmon fishing gear during times o f declared 

emergency on the Kuskokwim River.1 Jurisdiction over the appeal of their convictions is 

proper under Alaska Statute 22.07.020(c) and Alaska Appellate Rule 202(b).

INTEREST OF THE AMICI 

Amicus Curiae Association of Village Council Presidents (AVCP) is described in 

greater detail in the accompanying Motion for Leave to File Brief oiAm ici Curiae in 

Support o f Appellants. AVCP is a tribal consortium comprised of 56 federally recognized 

Alaska Native Villages located on the Yukon-Kuskokwim Delta and along the 

Kuskokwim River in Western Alaska. AVCP’s member Native Villages remain for the 

most part primarily Yup’ik speaking. Hunting and fishing consistent with customary and 

traditional patterns and practices established over time immemorial remain a vital part o f 

the Villages’ nutritional, economic, cultural and spiritual way of life.

1 The complete list o f parties in these consolidated cases on appeal is as follows: David 
Phillip v. State o f  Alaska, Court o f Appeals No. A -11580, Bethel District Court No. 4BE- 
12-00580CR, Brian Ivan v. State o f  Alaska, Court of Appeals No. A-l 1581, Bethel 
District Court No. 4BE-12-00627CR, Joseph Spein v. State o f  Alaska, Court of Appeals 
No. 11582, Bethel District Court No. 4BE-12-00629CR; Noah Okhoviak v. State o f  
Alaska, Court o f Appeals No. 11583, Bethel District Court No. 4BE-12-0057 ICR;
Sammy Jackson II v. State o f  Alaska, Court of Appeals No. 11584, Bethel District Court 
No. 4BE-12-00591CR; Kenneth Andrews v. State o f  Alaska, Court o f Appeals No. 11585, 
Bethel District Court No. 4BE-12-00583CR; and Sammy G. Jackson I  v. State o f  Alaska, 
Court of Appeals No. 11586, Bethel District Court No. 4BE-12-00890CR.
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AVCP’s mission is to serve its member Tribes by providing social services, 

human development, and culturally relevant programs that promote Tribal self- 

determination and self-govemance, and to work to protect Tribal cultures and traditions. 

Most relevant to this appeal, AVCP is engaged with every aspect o f hunting and fishing 

management within the region, including significant interaction with federal and state 

agencies and regulatory bodies with authority to manage fish stocks and subsistence 

fishing on the Kuskokwim River. AVCP has participated both as a party and in support 

of its member Villages and tribal members in numerous federal and state cases related to 

the hunting and fishing way of life o f its members.

Amicus Curiae the Alaska Federation o f Natives (AFN) is also described in more 

detail in the accompanying Motion for Leave to File Brief oiAm ici Curiae in Support of 

Appellants. Briefly, AFN is a statewide non-profit organization representing over 

120,000 Alaska Natives on a diverse range o f issues important to the Alaska Native 

community. The mission of AFN is to enhance and promote the cultural, economic, and 

political voice of the entire Alaska Native community. For over four decades, AFN has 

been the principal forum and voice of Alaska Natives on critical public policy issues, 

including subsistence hunting and fishing, and has been allowed to intervene as of 

right in most of the court cases involving subsistence in both the federal and state courts.

ISSUES PRESENTED FOR REVIEW

(1) Did the District Court correctly find that David Phillip and the other appellants 

(“Yup’ik fishermen”) were engaged in protected religious activity when they
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engaged in subsistence fishing for Chinook salmon on the Kuskokwim River in 

violation o f a State of Alaska emergency closure order?

(2) Did the District Court err by requiring the State only to demonstrate a 

compelling interest for the fishing closure, rather than requiring the State to 

also prove that it could not have protected its interest while also 

accommodating the Yup’ik fishermen’s religiously-based right to engage in 

subsistence fishing?

STATEMENT OF THE CASE 

Amici AVCP and AFN hereby adopt the Statement of the Case made in 

Appellants’ brief and by proposed amicus curiae ACLU of Alaska Foundation in its 

Amicus Curiae brief filed in the present appeal.

SUMMARY OF THE ARGUMENT 

The District Court correctly found that David Phillip and the other Yup’ik 

Appellants (“Yup’ik fishermen”) were engaged in protected religious activity when they 

engaged in subsistence fishing for Chinook salmon on the Kuskokwim River in June 

2012 in violation of the State of Alaska’s emergency closure order. It is well established 

that subsistence is deeply rooted in Yup’ik religious beliefs, and the Yup’ik fishermen 

amply demonstrated that their subsistence fishing for Chinook salmon was religiously 

motivated. The Court should affirm this finding.

The District Court erred, however, when it implicitly found that the only burden 

on the State was to demonstrate a compelling interest in preserving the Kuskokwim 

Chinook resource in order to overcome the Yup’ik fishermen’s rights to exercise their
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religion. The Court failed to consider whether the State’s interest could be served in 

some other manner that would provide some opportunity for the the Yup’ik fishermen to 

engage in their religious practice. The Court’s ruling that the State would be unable to 

manage the Kuskokwim Chinook stock if  it allowed some harvest opportunity for the 

Yup’ik fishermen, and that their religious practice required “unfettered” fishing 

opportunity, is not supported by the record. The State did not meet its burden of 

establishing that its interest justified prohibiting the Yup’ik fishermen’s religiously-based 

fishing, and as a result, the Yup’ik fishermen’s conviction should be overturned.

ARGUMENT

I. SUBSISTENCE FISHING FOR CHINOOK ON THE KUSKOKWIM 
RIVER IS PROTECTED RELIGIOUS CONDUCT WITHIN THE 
MEANING OF THE ALASKA FREE EXERCISE CLAUSE.

The subsistence fishing engaged in by the Yup’ik fishermen on the Kuskokwim 

River in June 2012 clearly satisfies the Frank standard for religious conduct. Thus, the 

District Court was correct when it found that the Yup’ik fishermen were engaged in 

protected religious activity when they engaged in subsistence fishing for Chinook salmon 

in violation o f the State of Alaska’s emergency closure order.

A. The Frank T est

The Alaska Constitution provides that “[n]o law shall be made respecting an 

establishment o f religion, or prohibiting the free exercise thereof.” Art. 1 § 4. According 

to the Alaska Supreme Court, “[n]o value has a higher place in our constitutional system

2 Memorandum Decision on Free Exercise Defense Against Prosecution for Subsistence 
Fishing, State v. Ivan, et al., 4BE-12-627 CR et al., May 20,2013, at 7.
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of government than that of religious freedom.” Frank v. State, 604 P.2d 1068,1070 

(Alaska 1979).

In Frank, the Alaska Supreme Court articulated the standard by which it 

determines whether state laws that have the effect o f restricting the free exercise of

religion violate the state free exercise clause. First, “[t]he free exercise clause may be
/

invoked only where there is a religion involved, only where the conduct in question is 

religiously based, and only where the claimant is sincere.” Id. at 1071. This standard is 

satisfied where a practice “is deeply rooted in religious belief.” Id. at 1072-1073.3 Once 

it is established that protected religious conduct is involved, the burden shifts to the state 

to demonstrate that the conduct poses ‘“ some substantial threat to public safety, peace or 

order,’ or where there are competing governmental interests that are ‘o f the highest order 

and . . .  [are] not otherwise served.’” Id. at 1070 (quoting Sherbert v. Vemer, 374 U.S. 

398,403 (1963) and Wisconsin v. Yoder, 406 U.S. 205,215 (1972)).4 The question here 

is not just whether the state has a “compelling interest” in restricting the conduct, but 

whether “that interest, or any other, will suffer if an exemption is granted to 

accommodate the religious practice at issue.” Id. at 1073.

3 Free exercise rights in Alaska are not limited to ceremonies or rituals, but rather extend 
to any religiously based conduct. Swanner v. Anchorage Equal Rights Comm ’n, 874 P.2d 
274,281-282 (Alaska 1994).
4 See also Sands v. Living Word Fellowship, 34 P.3d 955, 958 (Alaska 2001) (restating 
the Frank standard as a “two-part test”).
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B. Subsistence Fishing for Chinook Salmon Clearly Satisfies the Frank  
Standard.

1. Subsistence is deeply rooted in Yup’ik religious beliefs.

The District Court properly concluded that subsistence is deeply rooted in the 

religious beliefs of the Yup’ik culture.5 The record amply supports this finding. 

Anthropologist Chase Hansel testified that for the Yup’ik people fishing is a “sacred 

activity,” Tr. 60:13-14, and that subsistence is “a way o f participating in what’s right in 

the world on a spiritual level.” Tr. 73:7-9. According to Robert Nick, a Yup’ik Elder 

from Nunapitchuk, harvesting and sharing one’s catch is “plea[s]ing to our ellam yua, our 

maker” and ensures that the fish will come again every year. Tr. 171:2-3. Mr. Nick 

testified that fishing and hunting are a way to honor the creator, Ellam Yua: “And then, 

with that, it is pleasing to ellam yua, our universe, for us to gather from the -  the waters, 

from the land because that is a heritage from ellam yua.” Tr. 173:19-22.6 Conversely, “if 

we don’t harvest them, that he -  that the food resources that he placed in our 

environment in our areas o f where we reside, then he would not be pleased.” Tr. 195:17- 

20 .

This testimony, and the Court’s finding, is echoed in the written literature on 

subsistence. Oscar Kawagley, a highly respected Alaska Native scholar, explains that 

Alaska Natives, like most indigenous people, seek to maintain harmony and balance with

5 Memorandum Decision on Free Exercise Defense Against Prosecution for Subsistence 
Fishing, State v. Ivan, et al., 4BE-12-627 CR et al., May 20, 2013, at 4.
6 See also Tr. 185:5-8 (“It is our traditional teaching that if we care, take proper care, 
proper preparation of the resource that we harvest for food, that the provider, ellam yua, 
bring -  be pleased that we’re doing that.”).
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all life, including the spiritual, natural, and human domains.7 He explains:

Alaska Native peoples have traditionally tried to live in harmony with the world 
around them. This has required the construction o f an intricate subsistence-based 
worldview, a complex way of life with specific cultural mandates regarding the 
ways in which the human being is to relate to other human relatives and the 
natural and spiritual worlds.8

The relationships between humans and the animals and fish that give them sustenance are

a particularly important aspect o f this worldview:

For the Yup’iks o f southwest Alaska, the natural world o f plants and animals is 
filled with a conscious awareness o f how humans treat them. Animals are not just 
like persons; they are persons in their own right. Beneath the physical form of 
coho, sockeye, or char are living beings capable o f keen perception, thought, 
emotion, and powerful action. The salmon that return to be fished and used by 
people do so under a conscious wil l . . . .  Humans are careful how to use sockeye 
or coho or char so the living beings who control the fish will let them return in the 
future.9

Thus, subsistence is not just a means of obtaining food from the land and waters,

but a way o f structuring human relationships with the natural and spiritual world:

Given this cultural framework, it is possible but altogether inappropriate to reduce 
subsistence activities to mere survival techniques and their significance to the 
conquest of calories. Their pursuit is not simply a means to an end but an end in 
itself.10

This understanding of the role o f subsistence is echoed in a report by the Alaska Native 

Review Commission:

Oscar Kawagley, A Yupiaq Worldview: A Pathway to Ecology and Spirit 2 (1995).
8 Id. at 8.
9 Robert J. Wolfe, Playing with Fish and Other Lessons from the North 72 (2006). See 
also Ann Fienup-Riordan, The Yup’ik People o f  Southwestern Alaska: Continuity and 
Change, in Inupiaq and Yupik People o f  Alaska; v. 28, no. 3 Alaska Geographic 8, 10 
(2001) (“Far from seeing their environment as the insentient provider of resources 
available for the taking, they continue to this day to view it as responsive to their own 
careful action and attention.”).
10 Ann Fienup-Riordan, Eskimo Essays, Yup'ik Lives and How We See Them 47 (1990).
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The traditional economy is based on subsistence activities that require special 
skills and a complex understanding o f the local environment that enables people to 
live directly from the land. It also involves cultural values and attitudes: mutual 
respect, sharing, resourcefulness, and an understanding that is both conscious and 
mystical o f the intricate interrelationships that link humans, animals, and the 
environment."

Steve Langdon, an anthropologist who has long studied subsistence and Alaska Native 

cultures, agrees that subsistence activities play an “integrating role in the maintenance of 

cultural identities” and “are intimately tied to social, psychological, and religious aspects 

of Alaskan Native life at the individual as well as the community and cultural levels.”12 

Langdon has explained that subsistence has “significant religious and social importance 

for Natives” -  it is “ ‘who they are, what they do and what they believe.’”13 In short, 

subsistence is “not just physical food -  it’s spiritual food.”14

The religious nature o f Alaska Native subsistence practices is echoed in the 

worldviews o f other indigenous peoples. The spiritual connection between people and 

the natural world is a common theme in indigenous cultures: “ [T]here is a common 

thread that runs through these diverse indigenous groups--a deep cultural and spiritual 

connection to the land, and a belief that the world is interconnected.” 15 Native Hawaiians,

11 Thomas R. Berger, Village Journey: The Report o f  the Alaska Native Review 
Commission 51 (1985).
12 Steve J. Langdon, Contradictions in Alaskan Native Economy and Society, in Steve J. 
Langdon, ed., Contemporary Alaskan Native Economies 29, at 32-33 (1986).
13 Quoted in Lori Thompson, Subsistence hunting and fishing rights — an essential part 
o f  life fo r  many Native Alaskans - were put in peril with the Alaska Native Claims 
Settlement Act, Between Worlds: A Juneau Empire Special Report (2004), available at 
http://www.akhistorycourse.org/articles/article.php7artlD=355 (visited Nov. 7,2013).
14 Id. (quoting Harold Napoleon, a Yup’ik man from Hooper Bay).
15 Erin M. Genia, The Language and Landscape o f  Indigenous Cultural Rights, 44 Ariz. 
St. L.J. 653, 659(2012).
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who practice a similar subsistence way of life, “believed that their gods had created the

earth and ‘everything on the land and in the sea. . . .  Because these things were created by

the gods, they must be cared for.’”16 Indeed, a government report defined subsistence on

the Hawaiian island of Moloka’i as

the customary and traditional uses . . .  o f wild an[d] cultivated renewable resources 
for direct personal or family consumption as food, shelter, fuel, clothing, tools, 
transportation, culture, religion, and medicine; for barter, or sharing, for personal 
or family consumption and for customary trade.17

Similarly, subsistence whaling has long been understood to have a deeply religious or 

18spiritual component.

Subsistence as a religious activity fits well with the now well-understood reality 

that for indigenous people religion is not a separate sphere o f life, but rather is integral 

and inseparable from all aspects of life. According to the American Indian Religious 

Freedom Act. “The religious practices o f the American Indian . . .  are an integral part of 

their culture, tradition and heritage, such practices forming the basis o f Indian identity

16 Andrew R. Carl, Method Is Irrelevant: Allowing Native Hawaiian Traditional and 
Customary Subsistence Fishing to Thrive, 32 U. Haw. L. Rev. 203, 211 (2009) ((quoting 
Melody Kapilialoha Mackenzie, Historical Background, in Native Hawaiian Rights 
Handbook 3 (Melody Kapilialoha MacKenzie ed., 1991) (quoting Hearings on the Report 
o f the Native Hawaiians Study Commission Before the Senate Comm, on Energy and 
Natural Resources, 98th Cong., 2nd Sess. 104 (1984) (statement of Marion Kelly)).
17 Id. at 227 (quoting Moloka'i Subsistence Task Force, Governor's Moloka'i Subsistence 
Task Force Final Report 2 (1994)).
18 See, e.g., Robert J. Miller, Exercising Cultural Self-Determination: The Makah Indian 
Tribe Goes Whaling, 25 Am. Indian L. Rev. 165, 175 (2002) (“The importance of 
whaling to the Makah culture, religion, economy, and way o f life cannot be overstated.”); 
id. at 184 (“[W]ithout the spiritual side the whale hunt means nothing.”) (quoting George 
Bowechop, Makah Tribal Elder, Address at Portland State University (Mar. 9,2000)); id. 
at 229 (“The justification for the United States’ actions in regards bowheads and Alaska 
Natives is to support the hunting and subsistence lifestyle and the cultural and religious 
traditions o f these indigenous people.”).
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and value systems.”19 According to Walter EchoHawk of the Native American Rights 

Fund: “Religion is the foundation of Indian life. It is the glue that holds tribes together, 

and if you strip away legal protections, you are threatening the very survival o f tribes in 

the United States.” The Native American author Vine Deloria has said that “[t]he 

animated and life-sustaining traits o f land make the relationship o f a particular people 

with a particular land “the primary thesis o f tribal religions.”21

The religious and spiritual role of subsistence is also recognized in state law.22 In 

1992, the Alaska Legislature enacted a new subsistence law in order to provide for actual 

subsistence uses and to preserve a traditional culture and way o f life. See AS 16.05.258; 

Alaska Fish & Wildlife Conservation Fundv. State, Dept, o f  Fish & Game, Bd. o f  

Fisheries, 289 P.3d 903,909 (Alaska 2012) (one purpose o f new law was to preserve a 

traditional culture and way o f life); see also State v. Manning, 161 P.3d 1215,1223 n. 38

19 42 U.S.C. § 1996 (2000); see also Lyng v. Northwest Indian Cemetery Protective Ass 
485 U S. 439,459 (1988) (Brennan, J., dissenting) (“[F]or Native Americans religion is 
not a discrete sphere o f activity separate from all others, and any attempt to isolate the 
religious aspects of Indian life is in reality an exercise which forces Indian concepts into 
non-Indian categories.”) (internal quotations omitted).
20 Miller, supra note 18 at 230 (quote from Kevin McCullen & Scripps Howard, 
Preserving Indian Culture: Bill Would Shield Ceremonial Peyote Use. Sacred Sites, 
Arizona Republic (Phoenix), Jan. 18,19.93, at B3).
21 V. Deloria, God Is Red 269-70 (1973), quoted in John Rhodes, An American Tradition: 
The Religious Persecution o f  Native Americans, 52 Montana L. Rev. 13 (1991).
22 International law is instructive as well. See United Nations Declaration on the Rights 
of Indigenous People, Art. 12 (“Indigenous peoples have the right to manifest, practise, 
develop and teach their spiritual and religious traditions, customs and ceremonies . . . ”), 
Art. 25 (“Indigenous peoples have the right to maintain and strengthen their distinctive 
spiritual relationship with their traditionally owned or otherwise occupied and used lands, 
territories, waters and coastal seas and other resources and to uphold their responsibilities 
to future generations in this regard”), Art. 38 (“States, in consultation and cooperation 
with indigenous peoples, shall take the appropriate measures, including legislative 
measures, to achieve the ends of this Declaration.”).
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(Alaska 2007) (similar). The 1992 law acknowledged the spiritual importance o f 

subsistence:

[C]ustomary and traditional uses of Alaska’s fish and game originated with Alaska 
Natives, and have been adopted and supplemented by many non-Native Alaskans 
as well; these uses among others, are culturally, socially, spiritually, and 
nutritionally important and provide a sense o f identity for many subsistence users.

Alaska Fish & Wildlife Conservation Fund, 289 P.3d at 909 n. 14 (quoting Ch. 1,

§ 1(a)(3), SSSL A 1992) (emphasis added). In Alaska Fish & Wildlife Conservation

Fund, the Court cited the 1992 legislative findings in explaining the distinction between

personal use and subsistence fisheries: “Personal use fisheries may meet the subsistence

statute’s consistency and duration requirements, but they may also fail to carry the

cultural, social, spiritual, and nutritional importance that the subsistence statute protects.”

Id. at 909 (emphasis added). See also State, v. Tanana Valley Sportsmen 'sAss 'n, Inc.,

583 P.2d 854, 859 n.18 (Alaska 1978) (“Not only is the game o f prime importance in

furnishing the bare necessities of life, but subsistence hunting is at the core o f the cultural

tradition of many o f these people. It has been claimed that their very lifestyle is

threatened if they are deprived o f this traditional method of obtaining the wherewithal for

existence.”).

In sum, it is well established that subsistence is deeply rooted in Alaska Native,

and Yup’ik in particular, religious beliefs, and the District Court properly so found.

2. Fishing for Chinook salmon and associated fish camp activities on the 
Kuskokwim River is protected religious conduct

The District Court also properly concluded that fishing for Chinook salmon and

fish camp activities associated with the preparation o f salmon is religiously based

11



conduct.23 Again, the record amply supports this finding. Anthropologist Chase Hensel 

testified that Chinook salmon is the “staff of life” for Yup’ik people living along the 

Kuskokwim River. Tr. 21:25. Robert Nick testified that Chinook are the first salmon to 

return upriver and they arrive in early spring when freezers are empty and people are 

hungry. Tr. 168:3-8. Mr. Nick explained that there is a period of only 3-4 weeks to catch 

Chinook and people “needed to make an effort to catch the salmon, the Chinook salmon 

that -  that was available on the river at that particular time.” Tr. 217:23-25. Mary Pete, 

former Director o f the Alaska Department o f Fish & Game Subsistence Division, testified 

that Chinook salmon are the “most prominent species harvested and the most sought 

after.” Tr. 87:20-22.

The June Chinook run on the Kuskokwim provides not only a nutritionally rich 

food at a critical time, but an important opportunity to reaffirm the connection between 

people and fish and to maintain the proper balance between human, natural and spiritual 

worlds. According to Mr, Hensel, “not only does it feed you and it’s this really dense, 

high quality, wonderful food but that sense that it conveys a certain rightness in the 

world.” Tr. 35:15-17. The Yup’ik people place a very strong emphasis on maintaining 

relationships between people, both human and non-human. Not being allowed to fish 

severs that relationship and means that “there’s something profoundly wrong on a 

spiritual level in your world.” Tr. 73:18-22. Further, and perhaps most important for

23 Memorandum Decision on Free Exercise Defense Against Prosecution for Subsistence 
Fishing, State v. Ivan, e ta i ,  4BE-12-627 CR etal., May 20,2013, at4. Jn separate 
proceedings, the District Court found that the appellants’ religious beliefs were sincere, 
this finding is not at issue in the present appeal.
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purposes of this appeal, if the people do not fish, the fish will not know that the people 

need them and they will stop making themselves available. Tr. 56:17-19, 77:15-24.

Once again, these excerpts from the testimony are supported by the published 

literature on subsistence and the spiritual role that it plays in Yup’ik and Alaska Native 

life. As explained earlier, animals are non-human people that are conscious and aware of 

how humans treat them, and they will not make themselves available to people who do 

not treat them with respect.24 People who waste the fish or do not share their catch will 

not do well in their hunting and fishing. Conversely, if people do not try to harvest the 

fish when they are available, the fish will become less available: “as part of the endless 

cycle o f reciprocal exchange that they engaged in with their animal compatriots, the 

Yup’ik people held that the more game they consumed the more they would have.”25 

Anthropologist Ann Fienup-Riordan relates that when state fish and game managers 

prohibited egg gathering to protect declining goose populations on Nelson Island, the 

islanders believed that this prohibition would have the opposite effect: “The very act that 

non-natives view as essential to protecting the geese, Nelson Islanders believe contributes 

directly to their decline.”26 While wildlife managers believed that goose populations 

were in decline because of overharvesting, Yup’ik elders believe that “it is limited 

harvests that drive the geese away.”27 Thus, fishing for Chinook plays an important role 

in maintaining proper relationships in the world.

24 See supra note 9 and accompanying text.
25 Fienup-Riordan, Eskimo Essays, supra note 10, at 174.
26 Id  at 177.
27 Fienup-Riordan, The Yup'ik People o f Southwestern Alaska, supra note 9, at 28.
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The testimony also supports the District Court’s finding that fish camp activities 

associated with preparing and preserving Chinook salmon are religious conduct. Hensel 

testified to the importance o f fish camp as a place for older people to teach young people 

the proper way to respect and care for fish. Tr. 23:13-19. Fish camp is a place where 

important knowledge is passed on from one generation to the next.28 Given the 

importance o f this knowledge -  o f how to treat animals with the proper care and respect, 

so that the animals will make themselves available to humans -  the central role of fish 

camp in the continuation o f Yup’ik religious practices becomes clear.

In short, the District Court properly found that the Yup’ik fishermen’s subsistence 

fishing for Chinook salmon on the Kuskokwim River was religiously-based conduct that 

was entitled to protection under the state free exercise clause. Amici respectfully urge 

this Court to affirm this finding.

II. THE DISTRICT COURT ERRED IN CONCLUDING THAT THE 
STATE CARRIED ITS BURDEN UNDER THE SECOND PART OF 
THE FRANK TEST.

Frank established that once the first part o f the test is met -  that is, it is shown that 

protected religious conduct is involved -  it then becomes the State’s burden to show not 

only that it has a “compelling interest” in restricting that conduct, but also that its interest 

“is not otherwise served” and will “suffer” if the religious conduct is accommodated. 

Frank, 604 P.2d at 1073. In essence, the State must demonstrate that there is no 

reasonable means by which it can accommodate the protected religious practice without 

doing harm to its own compelling interest. See Larson v. Cooper, 90 P.3d 125, 132

28 See Kawagley, supra note 7, at 64-68.
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(Alaska 2004). In this case, the State did not carry its burden, and the District Court erred 

in concluding that it did.

Most fundamentally, the Court erred when it concluded, based on the testimony of 

State fishery managers, that “the natural consequence of allowing the unfettered taking of 

Chinook salmon under the religious free exercise exception through subsistence harvest 

urged by the defendants would result in . . .  the decimation of the species by over 

fishing.”29 There is no support in the record for the notion that the Yup’ik fishermen have 

urged “unfettered taking” o f Chinook in order to accommodate their religious practice.

Indeed, the Court’s focus on the need for “unfettered taking” of Chinook salmon 

demonstrates its lack of understanding o f how Alaska’s subsistence law works. Where a 

harvestable resource is experiencing low numbers, as the State asserts is true for the 

Kuskokwim River Chinook run, the State’s first obligation is to “eliminate other 

consumptive uses in order to provide a reasonable opportunity for subsistence usesM”

AS 16.05.258(b)(3) (emphasis added); see also 5 AAC 99.010(c) (implementing 

regulation).30 Where harvestable numbers are too low to accommodate even subsistence 

uses, the State is then required to turn to Tier II and establish priorities among subsistence 

users. AS 16.05.258(b)(4); 5 AAC 90.010(c). It is possible that the State could 

implement the Tier II provision o f the subsistence statute in a way that recognizes and 

gives weight to the spiritual aspect o f fishing when determining how to award Tier II

29 Memorandum Decision on Free Exercise Defense Against Prosecution for Subsistence 
Fishing, State v. Ivan, et al., 4BE-12-627 CR et al., May 20,2013, at 7 (emphasis added).
30 The State obviously did not follow this mandate, as it opened a commercial fishery that 
takes hundreds of Kuskokwim River Chinook salmon even while the subsistence closure 
was in effect. See infra, page 17.
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permits for Chinook fishing on the Kuskokwim. See AS 16.05.258(b)(4) (criteria for 

establishing Tier II priorities are the subsistence user’s “customary and direct 

dependence” on the resource and ability to obtain food if subsistence is “restricted or 

eliminated”).31 Simply implementing Tier II as the State did for salmon stocks in Norton 

Sound, see 5 AAC 01.182; 5 AAC 01.184, would alleviate the District Court’s concern 

for “unfettered” fishing.

Putting Tier II aside, the State can use its regulatory authority to carve out 

exceptions for religiously-based hunting and fishing outside of the subsistence law; 

indeed, that is exactly what the State did in response to the Frank decision. After Frank, 

the State published regulations authorizing the potlatch moose hunt not as a “subsistence” 

hunt mandated under the state subsistence law, AS 16.05.258, but rather pursuant to 

Article I, section 4 o f the Alaska Constitution. 5 AAC 92.019 (citing the Alaska 

Constitution as authority). Thus, State law provides mechanisms for avoiding “unfettered 

taking” when necessary to conserve a harvestable resource.

The District Court’s finding also demonstrates a fundamental misunderstanding of 

what the Frank standard requires. At a minimum the State was required to explore a 

means for providing an opportunity for this religious fishing practice that would not 

result in the decimation of the salmon stock. Because the District Court focused on the 

“unfettered taking” of Chinook salmon for subsistence fishing, the Court failed to require 

any showing by the State other than its compelling interest in preserving the salmon run.

31 See also State v. Manning, 161 P.3d 1215,1223 n.38 (Alaska 2007) (observing that 
Tier II statute and regulations may have a secondary purpose of “preserving a traditional 
culture and way o f life”).
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The Court failed to require the State to make any showing that an absolute prohibition on 

Chinook fishing, even as a religious practice, was essential to preserving this salmon 

resource.

The District Court erred as well because it failed to grapple with facts and 

testimony that flatly contradicted the testimony on which it based its finding. First, the 

Court ignored conflicting testimony by one o f the State’s fishery managers that the 

fishing engaged in by the Yup’ik fishermen likely would not harm the Chinook resource. 

Tr 410:13-18. This testimony precluded the State from meeting its burden of showing-  

for purposes of these specific Yup’ik fishermen’s free exercise defense to a criminal 

prosecution -  that the State’s interest would have suffered had they been exempted from 

the closure.

Further, the Court based its finding on State biologists’ testimony and reports of 

low Chinook numbers32 that were directly contradicted by the State’s own actions 

memorialized in the record. The State opened first a commercial fishery, and then a 

subsistence fishery open to all Alaskans for Red and Chum salmon, when it knew that 

these actions would result in the taking o f thousands of Chinook. Tr. 264:22-25 ~ 265:1; 

T r 288:3-12; Tr. 301:18-23; Tr. 306. These actions fatally undermine the notion that no 

taking o f Kuskokwim River Chinook could be allowed, and they foreclose the Stale from 

meeting its burden of establishing that it had to prohibit a[l opportunity for religiously- 

based fishing in order to protect the resource.

32 Memorandum Decision on Free Exercise Defense Against Prosecution for Subsistence 
Fishing,Statev. Ivan, e/fl/.,4B E-12-627C R e/a/.s May 20,2013, at 6-7.
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In short, the State failed to meaningfully explore alternative means that it could 

have used -  indeed, that it was legally required to use -  to ensure that the Yup’ik people 

had some opportunity for fishing for Chinook as demanded by their religious beliefs and 

traditional way of life. The District Court, in turn, failed to hold the State responsible for 

its failure, instead ignoring contradictory facts and testimony and adopting a fictional 

notion of “unfettered taking” to find that the State had met its burden under Frank. The 

District Court’s conclusion was error and should be reversed.

CONCLUSION

The Yup’ik people have maintained respectful and spiritual relationships with the 

fish and animals upon which they rely for thousands of years, following traditional rules 

of conduct to ensure that the fish and animals will come back and provide food for the 

people year after year. And for years, they did come back. Today, because o f increasing 

pressure on the fish and animals from other people -  or perhaps because not all are 

following the rules of conduct -  the Kuskokwim River Chinook run cannot meet all the 

demands upon it. The Yup’ik fishermen must fish for Chinook or, according to their 

traditional religious beliefs, run the risk that the fish will think they are not needed and 

will not return. The State has a constitutional obligation to accommodate the Yup’ik 

religious beliefs and practices unless the State demonstrates that an absolute prohibition 

of all fishing is necessary to preserve the Chinook stocks. This burden is minimal 

compared to what is at risk if the State is allowed to criminalize religiously-based fishing
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-  a way of being and believing that has sustained Alaska’s Native Peoples since time 

before memory.

Respectfully submitted this 14th day o f November, 2013.
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