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INTRODUCTION

The religious beliefs of the thirteen Yup’ik Fishers dictate that they pursue king 

salmon on the Kuskokwim River.' The State closed the Kuskokwim River to subsistence

salmon fishing before the king salmon run began in the summer o f  2012 and prohibited the

2
Y up’ik Fishers from pursuing king salmon. The State gave the Y up’ik Fishers no indication 

o f  when, if  ever, the State would reopen the Kuskokwim to king salmon fishing. It was in 

this factual context that the Yup’ik Fishers broke the law and, in pursuit o f their religious 

beliefs, fished for king salmon.

The State does not deny that the Yup’ik Fishers’ religion dictates that they pursue king 

salmon.3 But the State defends the criminal prosecution and conviction o f  the thirteen Y up’ik 

Fishers by telling this Court that it did not really close subsistence king salmon fishing on the 

Kuskokwim River in the summer o f 2012. Instead, the State tells this Court that it only

4
“restricted allowable fishing gear” and made king fishing less “convenient” and more 

difficult for the Yup’ik Fishers.5

1 Exc. 109; Tr. 539-41.
2 See, e.g., Exc. 60-61; Tr. 266:25-267:1 (“[SJalmon fishing was closed.”); Tr. 554:25- 
555:6 (“This is a subsistence emergency order and i t . . . describes that subsistence fishing for 
salmon is closed, and that subsistence fishing is only allowed for species other than salmon 
. . . .” ).

3 State’s Br. at 17.
4 Id. at 1; see also id. at 17 (“The State’s gear restrictions did not prohibit the defendants 
from pursuing king salmon; they simply made doing so more difficult and less efficient.”).
5 Id. at 29 (“A free exercise claimant asserting a religious need to . . . fish must show more 
than just that the law prevented him from using the easiest and most convenient method of 
doing so.”).



The State’s distortion o f reality is critical if  it is going to succeed in this appeal. I f  the 

State truly did not interfere with the Yup’ik Fishers’ religious practices, but only made those 

practices “less convenient,” the Yup’ik Fishers’ argument that the State violated their free 

exercise rights would be much weaker. However, and as demonstrated below, the record 

before this Court is clear: contrary to what the State now tells this Court, the State did, in fact, 

effectively close the Kuskokwim River to subsistence king salmon fishing during the king 

salmon run in 2012 and, at the time of so closing the river to all king salmon fishing, never 

told the Y up’ik Fishers or other members o f the public when, if  ever, they would be allowed 

to catch any king salmon.

And, that is not the only problem with the State’s arguments to this Court. The State 

also fundamentally misstates the applicable legal test in Alaska. Where, as here, the State 

infringes on a citizen’s religious practices, the State must not only show that it did so because 

it had a compelling interest, but also that there were no other, less-restrictive means at the 

State’s disposal that it could have employed before infringing on the citizen’s free exercise 

rights. The State is now implicitly asking this Court to apply the United States Supreme 

Court’s decision in Employment Division v. Smith,6 and to effectively ignore or overrule the

7
Alaska Supreme Court’s controlling decision in Frank v. State. But, o f course, this Court 

may neither ignore nor overrule Frank. And for its part, the Alaska Supreme Court has been

g
clear that it will continue to follow Frank's more protective analytical framework.

6 494 U.S. 872(1990).
7 604 P.2d 1068 (Alaska 1979).
8 Swanner v. Anchorage Equal Rights Comm ’n, 874 P.2d 274, 280-82 (Alaska 1994).



Finally, the State attempts to sweep under the rug the other options it could have and 

should have employed to conserve king salmon, before prohibiting the Yup’ik Fishers from 

engaging in their religious practices. I f  there were really not enough king salmon to allow the 

thirteen Yup’ik Fishers to catch any, why did the State -  contemporaneously with citing the 

Y up’ik Fishers -  allow an opening for the Kuskokwim Bay commercial fleet which 

predictably led to the catch o f  hundreds o f Kuskokwim-bound king salmon? And why did the 

State, a few days after citing the Yup’ik Fishers for pursuing king salmon, open up the 

Kuskokwim River to all Alaskans who desired to drift net for salmon, knowing full well that 

this general opening would lead to an “incidental” catch o f 20,000 Kuskokwim king salmon? 

And, if  the State was so concerned about the low returns o f  king salmon on the Kuskokwim 

such that an absolute ban on the Yup’ik Fishers’ religious practices was justified, why didn’t 

the State use its de fa c to  control over the Bering Sea pollock fleet to reduce its by-catch (i.e., 

the absolute waste) o f  thousands o f  Kuskokwim-bound king salmon? Finally, barring taking 

any o f  these steps, why didn’t the State simply comply with its mandatory duties under state 

law and implement Tier II on the Kuskokwim River, a statutory system which would have 

allocated king salmon to the Yup’ik Fishers, instead o f simply imposing on them an absolute 

ban?

The answers to these somewhat complex questions are discussed below but, in the end, 

are not great mysteries. The people with the least amount o f political and economic power in 

Alaska are the indigenous people o f this state who, like the Yup’ik Fishers, are still 

attempting to preserve and live out their traditional way o f  life. This issue o f power, or the 

lack thereof, explains why, instead o f  pursuing any o f  the other above, less-restrictive legal



options, the State elected instead to prohibit the Yup’ik Fishers from following their religious 

practices and barred them from pursuing king salmon.

For the reasons set forth below, this Court should reverse the Y up’ik Fishers’ 

convictions.

ARG UM ENT

I. CONTRARY TO THE STATE’S ARGUMENT, THE RECORD SHOWS THAT THE 
STATE DID, IN FACT, EFFECTIVELY CLOSE THE KUSKOKWIM RIVER TO 
ALL SUBSISTENCE SALMON FISHING IN THE SUMMER OF 2012.

The central thesis o f the State’s argument is that it did not really prohibit the Yup’ik 

Fishers from pursuing king salmon on the Kuskokwim River but, instead, made fishing “more 

difficult and less efficient” by restricting the allowable types o f fishing gear the Y up’ik

9
Fishers could use in pursuit o f king salmon. As the State puts it, the Y up’ik Fishers should 

have fished for king salmon “in accordance with the law.” 10 They “could have pursued and 

caught king salmon without violating the emergency orders.” "

The State’s argument defies the record evidence. That evidence shows that the State 

closed the Kuskokwim River to all subsistence salmon fishing on June TO, before king 

salmon had even arrived in the river. And that, at no time before the Yup’ik Fishers broke the 

law, had the State ever informed the public when, if ever, it would reopen the river to king 

salmon fishing.

As to the first point, that the State actually closed the Kuskokwim River to king

9 State’s Br. at 17, 21-29.
10 Id. at 22
11 Id. at 26.

4



salmon fishing and did not simply restrict gear and make fishing “less convenient,” this Court

need look no further than the actual Emergency Orders which the Yup’ik Fishers were

charged with violating; those orders explicitly established “a subsistence salmon fishing

12
closure” on the Kuskokwim River.

Then there is the State’s own analysis o f its Emergency Orders. In a pre-litigation news 

release issued by the Alaska Department o f Fish and Game, describing its in-season 

subsistence management o f the Kuskokwim River, the State stated that during the period of 

rolling closures (when the Yup’ik Fishers engaged in their religious practices), “subsistence 

salmon fishing with gillnets and subsistence Chinook salmon fishing with hook and line gear 

was closed.” 3

Third, there are the actual citations that the State issued to the Yup’ik Fishers; those 

citations alleged that the Yup’ik Fishers had unlawfully fished for salmon “during

14
subsistence salmon closure.”

Fourth, the Alaska State Troopers who testified against the Yup’ik Fishers at trial 

explained what the Emergency Orders meant: “This is a subsistence emergency order and it 

. . . describes that subsistence fishing for salmon is closed, and that subsistence fishing is

15
only allowed for species other than salmon

Finally, the State’s own expert witness confirmed at trial that the State had closed the

12 Exc. 209 (emphasis added); see also, e.g., Exc. 201 (“This emergency order establishes an 
additional five day subsistence salmon fishing closure . .  . . ”) (emphasis added).
13 Exc. 60 (emphasis added).
H Exc. 1 (emphasis added).
15 Tr. 554:25-555:6; see also Tr. 725:24-5; Tr. 740:4-5; Tr. 771:2.



Kuskokwim River to all subsistence salmon fishing: “And then, when we closed salmon

fishing, we did allow four-inch net mesh . . .  to harvest non-salmon species, such as

16
whitefish . . . But salmon fishing was closed.”

In sum, contrary to the State’s argument, the Yup’ik Fishers could not have “pursued 

and caught king salmon without violating the emergency orders”17 because the plain language 

o f  those orders, the State’s own interpretation o f  those orders, and law enforcement’s 

interpretation o f those orders prohibited all salmon fishing on the Kuskokwim during the 

relevant time-period.

Furthermore, the State admitted at trial that when it closed the Kuskokwim to king

18
salmon fishing on June 10, king salmon had yet to migrate into the river. Thus, it is 

disingenuous for the State to now argue that the Yup’ik Fishers should have fished before the 

closure orders went into effect; by the State’s own testimony, there were few if  any king 

salmon to catch in the days preceding the State’s issuance o f the closure orders.

The State makes two responses to these overwhelming facts, one concerns the nature 

o f “impossibility” and the other rests on a devoid record and Monday morning 

quarterbacking. As to the former, the State argues that its “gear restrictions” (in fact, a ban on 

the use o f  salmon nets and other equipment, such as rods and reels, that people use to catch

16 Tr. 266:25-267:1 (emphasis added).
17 State’s Br. at 26.
is Salmon are anadromous and migrate up the Kuskokwim River from the sea. Tr. 236:18- 
237:4. They are only in the Kuskokwim River for a few weeks, in late May -  early June. The 
State’s own expert testified at trial that, as o f  early June, “nobody was catching fish,” Tr. 
260:21, and that as o f  June 8, “we were still hardly catching any.” Tr: 260:24-25. The State’s 
first closure order was implemented on June 10. Exc. 60.



salmon) did not make catching king salmon impossible but “simply made doing so more

19
difficult and less efficient.” By the State’s logic, gear restrictions banning the use o f  any and 

all fishing gear, and allowing the use o f  only pots and pans and a fisherman’s hands, would 

also not amount to a prohibition on subsistence fishing because fishermen could still,

theoretically, catch king salmon with a kitchen crock pot and their bare hands; this “would

20
simply make doing so more difficult and less efficient.”

The State’s argument on this point is spurious. While anything is theoretically

possible, and while it is true that a person could conceivably get lucky and catch a king

salmon in a herring net or a large crock pot, the reality is that the State’s “gear restrictions”

2)
effectively prevented the Yup’ik Fishers from pursuing king salmon.

The State’s other argument is that, despite the State’s closure o f the river, some o f the

22
Y up’ik Fishers ended up with some king salmon by summer’s end. This proves, the State 

claims, that the Y up’ik Fishers could have “pursued and caught king salmon without violating 

the emergency orders.”23 The problem with the State’s argument is fundamental: the State 

failed to adduce any evidence as to when any Yup’ik Fisherman caught any king salmon. In

19 State Br. 1; 17; 29.
20 The State’s own evidence confirms that non-salmon nets would simply, and as a practical 
matter, only allow people to catch non-salmon. Exc. 202 (“Allowing use of 4-inch or less 
mesh size gillnets . . . will provide opportunity to harvest fish other than salmon in these 
waters.”) (emphasis added).
2 1 Putting aside the fact that the State’s Emergency Orders told the Yup’ik Fishers that they 
better not engage in any subsistence salmon fishing. And that the State’s law enforcement 
personnel understood that any and all salmon fishing during the relevant time-period was 
illegal.
22 State Br. at 12 (“Some fishermen even caught more than fifty kings . . . .”).
23 Jd. at 26.



other words, the State adduced absolutely no evidence that any Y up’ik Fisherman was able to 

catch any king salmon during the period o f the relevant Emergency Orders. In fact, the record 

evidence suggests that, for those few Yup’ik Fishers who ended up with king salmon by 

summer’s end, those salmon were caught after the State lifted the ban on salmon fishing, i.e.,

24
on June 21. The undisputed fact is that -  at the time the Yup’ik Fishers broke the law -  no 

one knew when, if  ever, the State would allow anyone to catch a king salmon on the 

Kuskokwim. That the State thereafter opened the river up to salmon fishing and that some 

Y up’ik Fishers thereupon caught some salmon proves nothing more than hindsight is always 

20/20. I f  the State had told the Yup’ik Fishers to be patient, and that the river would at some 

point reopen to king fishing in the summer o f 2012, this litigation would not exist. But the 

State never so acted. At the time the Yup’ik Fishers broke the law, the State had made it 

impossible for them to engage in their religious practices and had not told them when, if  ever,

25
they would be allowed to do so.

II. THE STATE’S EMERGENCY CLOSURES WERE NOT VALID TIME, PLACE, AND 
MANNER RESTRICTIONS ON THE YUP’IK FISHERS’ RELIGIOUS RIGHTS.

The State’s alternative argument is that its interference with the Yup’ik Fishers’ 

religious practices did not violate their free exercise rights because, as in Seward Chapel, Inc.

24 Tr. 746:25-747:2 (“Q: And did you do other fishing, other than on June 20th? A: Yes. 
When it [the river] opened up, yeah. We went out again.”).
25 To make it clear, the State’s “rolling closures” were designed to close many miles o f  the 
Kuskokwim River, i.e., whatever portion o f  the river the king salmon were migrating through. 
Tr. 261:16-20 (“[T]he rolling closure was designed . . . [to] protect a large group o f salmon if 
we do it while they’re there, and we roll [the closure] up [the river] and time it with their 
migration.”).

8



v. City o f  Seward , the State’s actions were simply reasonable time, place, and manner

27
restrictions. That is, according to the State, the Yup’ik Fishers were free to practice their 

religion as they desired, just not in the time, place or manner that they might have preferred. 

Or, as the State puts it, the free exercise clause does not entitle the Yup’ik Fishers to use “the

easiest and most convenient method[s]” to catch fish and that is what they are effectively

28
demanding. The State’s argument is based on a fundamental misreading o f Seward Chapel 

and a disregard for the record facts.

First, the simple rule o f  law: a government may impose reasonable limits on a citizen’s 

religious practices so long as those limits do not force a citizen to set aside his or her religious 

practices. Thus, for example, the result in Frank may well have been different if  the State had, 

instead o f effectively barring all moose hunting near the village o f Minto, “reasonably limited

29
the areas in which a moose could be taken.” Or, as in Seward Chapel, if  the government did 

not prohibit the religious group from building a parochial school in Seward but, instead, 

simply instructed the group that it could only build the school in certain neighborhoods, the 

government’s actions would (and did) pass constitutional muster.30

The case sub judice  is radically different. Here, the State did not set some kind of 

reasonable limits on the Yup’ik Fishers’ ability to pursue king salmon. For example, the State 

did not set aside a special area on the river, or a tributary, where the Yup’ik Fishers could

26 655 P.2d 1293 (Alaska 1982).
27 State’s Br. at 22-26.
28 Id. at 29.
29

Seward Chapel, 655 P.2d at 1032 n. 34.
30 See id. at 1300-1302.



have tried to catch king salmon. N or did the State designate limited, special times (for 

example, Monday evenings between 4 p.m. - 5 p.m.) when the Yup’ik Fishers might try to 

catch king salmon. N or did the State allow the Yup’ik Fishers to pursue king salmon if  they 

limited their catch to a small number o f  fish per person or for each o f their villages. Nor did 

the State ever inform the Yup’ik Fishers that, while king salmon fishing was closed from 

June 10 -  June 23, the State would allow Yup’ik Fishers to commence fishing for king 

salmon on June 24, or some date certain in the future.

To the contrary, and as set forth in the preceding section, the State effectively closed 

the Kuskokwim River to all king salmon fishing. And, again, the State never told the Yup’ik 

Fishers, or the public at large, when, if  ever, it would reopen the river to king salmon fishing.

The State tells this Court that, although it may have closed the river to king salmon 

fishing, the Yup’ik Fishers could have traveled to the ocean, “down to below the boundary

31
line at the mouth o f  the river,” in an effort to catch king salmon. One problem with this

32
argument is that the State failed to raise it in the trial court. And, while it is a truism that a 

reviewing court can uphold a judgment on any theory supported by the record, the alternative 

theory has to be supported by the re c o rd ^  Here, the State’s alternative theory, that the 

Yup’ik Fishers could have easily pursued king salmon, elsewhere on the Kuskokwim without

31 State Br. at 27.
32 See, e.g., Millette v. M illette, 177 P.3d 258, 267 (Alaska 2008) (“It is well established that 
issues are waived for purposes o f appeal if  not adequately raised below.”).
33 Alaska Trademark Shellfish, LLC  v. State, 91 P.3d 953, 956-57 (Alaska 2004).

10



breaking the law or jeopardizing their lives is not supported by the record because, again, the

34
State adduced absolutely no evidence at trial on this fact from any o f  the Yup’ik Fishers.

The other problem with the State’s argument is that it is not a “reasonable” alternative.

Asking an indigent Y up’ik fisherman to travel over 300 miles from his home village,35to the

Kuskokwim Bay, in most likely a non-seaworthy boat, with gas costs in excess o f over $9.00

36
per gallon, is asking for the impossible and the dangerous. This is not a situation where the 

Yup’ik Fishers demanded that they be allowed to pursue king salmon in an “easier and more 

convenient” way and were cited for it. This is a situation where, instead, the Yup’ik Fishers 

were effectively barred from pursuing king salmon on the Kuskokwim River during the

34 For example, the State could have asked any o f the Yup’ik Fishers “where could you have 
legally caught king salmon despite the State’s closure orders?” But it never did. The only 
evidence that the State now points to is that, by the time the summer was over, “some” 
fishermen had ended up with some king salmon. State’s Br. at 12. This Court is left to 
speculate as to whether these king salmon were gifts from other villagers and/or whether 
these fish were caught so late in the summer, after the closures were lifted, as to subject them 
to the “rainy season” and consequent spoilage. This Court is left to speculate on these facts 
because the State failed to inquire of the Y up’ik Fishers as to any o f  these matters. Moreover, 
the reasonable implication, given the State’s failure to cite any other evidence in the record, is 
that the other Yup’ik Fishers ended the summer with no king salmon. This seems likely given 
that the State seized the Fishers’ nets. See, e.g., Tr. 771:19.

35 For example, Mr. Phillip lives in Tuluksak. Exc. 1. That is approximately 133 miles, one 
way, from the mouth o f the Kuskokwim River. See https://www.google.com 
/search?q=how+far+is+tuIuksak-t-from+kuskowkim+bav&rlz=lClCHFX enUS483US484&o 
q=how+far+is+tuluksak+from+kuskowkim+bav&aqs=chrome..69i57.12598j0i8&sourceid=c 
hrome&espv=21 O&es sm=93&ie=UTF-8#q=how+far+is+tuhiksak+from+Kuskokwim 
+bav&spell=l (visited Feb. 23, 2014). The Aniak-based defendants live 183 miles, one way, 
from Kuskokwim Bay. See https://www,google.com/search?q=
how-t-far+is+tuluksak+from+kuskowkim+bav&rlz=lClCFIFX enUS483US484&oq==:how+fa 
r+is+tuluksak+from+kuskowkim+bav&aqs:=chrome..69i57.12598i0i8&sourceid=chrome&es 
pv=210&es sm=93&ie=:UTF-8#q=::how+far+is+aniak+from+kuskokwim+bav (visited Feb. 
23,2013).
36 See http://kyuk.org/gas-up-over-9-per-gallon-in-yk~delta-villages (visited Feb. 23, 2013).



relevant time period.

III. THE STATE’S BRIEF MISSTATES THE APPLICABLE FREE EXERCISE 
FRAMEWORK IN ALASKA.

Although the State concedes, as it must, that the Alaska Supreme Court’s decision in

Frank sets forth the applicable legal framework, thereby recognizing that Alaska affords more

vigorous protection to religious freedom, the State goes on to mischaracterize its burden

under F rank’s compelling interest/least restrictive means test. In fact, the State tells this Court

that it need not satisfy a least restrictive means test, advocating instead for the following

standard: “The Rule in this context should be simple: if  ADFG in its expert judgment

identifies a serious conservation concern meriting restrictions on access to fish or game, it can

37
apply and enforce its restrictions against everyone.” The problem with the State’s argument 

is that its proposed standard sets forth a far less protective test than applies under well- 

established Alaska law and First Amendment jurisprudence. And, even if  a least restrictive 

means test did not apply in Alaska, the State would still be unable to carry its heavy burden o f 

justifying the Emergency Orders that curtailed the religious freedom o f the Yup’ik Fishers.

In arguing that a least restrictive means test does not apply, the State relies primarily

38
upon the Alaska Supreme Court’s decision in Larson v. Cooper. Importantly, the Court in

Larson affirmed that a compelling state interest test applies to Free Exercise Clause claims, 

explaining that Frank “made it clear that only compelling state interests could justify burdens

37 State’s Br. at 30.
38 Id. at 30-33.

12



on the exercise o f  religion.” Contrary to the State’s position, the Court in Larson did not go 

so far as to hold that a least restrictive means test is inapplicable in Alaska. Rather, the Court 

expressly refrained from squarely addressing the question o f  whether a least restrictive means 

test applies, stating: “Frank and our subsequent Alaska free exercise cases have not explained 

exactly what degree o f  fit is required between the interest and the means used to achieve it to 

satisfy the second part o f  the Frank analysis. Nonetheless, this case does not require the

40
elaboration defendants seek.”

The Court in Larson thus did not reach the issue o f whether the State bears the burden 

to prove that the challenged law is the least restrictive means to achieve a compelling state 

interest. Moreover, Larson involved the vastly distinguishable circumstance o f  a maximum

41
security prisoner challenging the prison’s visitation policies. In its holding, the Court 

explicitly noted that a different standard applies when evaluating a prisoner’s constitutional 

challenges. The Court explained that it was “appropriate to temper our application o f  the 

Frank test in recognition o f  the Supreme Court’s observation that running a prison is an

42
inordinately difficult undertaking.” Although the State contends that the same deferential 

standard should apply in the fisheries management context, this argument is foreclosed by

43
Frank . The circumstances that the Yup’ik Fishers find themselves in are far more analogous 

to the moose hunters in Frank than to an inmate in a maximum security prison. As in Frank,

39 90 P.3d 125, 132 (Alaska 2004) (emphasis added).
40 Id.



the State’s closure orders impermissibly criminalized a religious practice based on a 

conservation rationale. There is nothing particular to salmon conservation, however, that 

would justify applying a more deferential standard to the State than the burden set forth in 

Frank. This Court should reject the State’s request to dilute the Frank test when it comes to 

fisheries management.

At the very least, the appropriate question under Frank requires a court to first

44
determine whether the requested accommodation harms a compelling government interest. 

The State impermissibly lessens its burden by sweepingly asserting that it has demonstrated a

45
compelling government interest in conserving the Kuskokwim king salmon population. 

But, it fails to then answer the critical question o f whether an accommodation o f the Y up’ik 

Fishers’ religion would cause the State’s interest o f maintaining a healthy salmon population

46 47
to suffer. In fact, as discussed below, the record evidence suggests the opposite. The State

similarly fails to identify whether there are less restrictive means to protect its interest, such

48
as carefully designed regulations.

To summarize, Alaska courts have not yet definitively answered whether a least 

restrictive means test applies to evaluate free exercise claims. In other contexts where the

44 Larson, 90 P.3d at 132.
45 See Frank, 604 P.2d at 1073.
46 Id.
47 Tr. 417:5-11 (“Q: Okay. Would you have concerns about allowing 22 Yup’ik men, from a 
biological standpoint, to go subsistence fishing for a b rief period o f time on or about June 20? 
A: Could I ask what size gear they were using? Q: Yes. Let’s say it ranged from 5 Vi - 8 Vi? 
A: I probably would not have a biological concern.”).
48 Id. at 1074-1075.



compelling interest test applies, the Alaska Supreme Court uniformly requires the State to 

demonstrate that the challenged law is the least restrictive means available to achieve the

49
State’s objective. The same test should apply to assess claims asserted under the Free 

Exercise Clause to ensure adequate protection o f the fundamental right o f  freedom o f religion.

Significantly, in pre-Smith decisions, the United States Supreme Court applied a least 

restrictive means test. While the State argues that federal cases did not uniformly impose a

50
least restrictive means test, it relies solely on post-Smith case law. Since Alaska follows 

pre-Smith jurisprudence and affords robust protection to free exercise rights, this Court should 

turn to those earlier federal cases for guidance. Prior to Smith, the United States Supreme 

Court unequivocally held that the state may only “justify an inroad on religious liberty by 

showing that it is the least restrictive means o f achieving some compelling state interest.” 1

The Ninth Circuit Court o f Appeals likewise utilized a least restrictive means test 

before Smith. The court recognized that “[governm ent regulations which infringe protected 

religious practice are proscribed by the free exercise clause of the First Amendment unless the

Government can demonstrate that the regulation is the least restrictive alternative to meet a

52
compelling state need.” In Callahan v. Woods, the Ninth Circuit reiterated that a least

49 See e.g., Alaska fo r  a Common Language, Inc., v. Kritz, 170 P.3d 183, 207-208 (Alaska 
2007) (applying least restrictive means test to free speech claim); Treacy v. Municipality o f  
Anchorage , 91 P.3d 252, 266-267 (Alaska 2004) (applying least restrictive means test to 
equal protection claim); Valley Hospital Association, Inc. v. Mat-Su Coalition fo r  Choice, 948 
P.2d 963, 969 (Alaska 1997) (applying least restrictive means test to privacy claim).
50 State’s Br. at 31.
51 Thomas v. Review Board o f  Indiana, 450 U.S. 707, 718 (1981) (emphasis added).
52 Sherwood  v. Brown , 619 F.2d 47, 48 (9th Cir. 1980).
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restrictive means test applies and held that this query is the “most critical aspect” o f  a free 

exercise analysis.53

In Callahan, the court captured why the State’s proffered test is inadequate to protect 

the religious freedom o f  Alaskans. First, the court articulated the importance o f  asking 

whether there is a lesser means o f  advancing the State’s interest and the related question of

54
whether the State’s interest can still be accomplished despite granting a limited exemption. 

The court warned against an application of the test that is reduced to an inquiry that stops

after discovery o f  a compelling state interest. The court’s full explanation is as follows:

Commentators have observed that, because o f its broad and 
indefinite nature, this test is often inadvertently reduced to an 
inquiry which stops after the discovery o f  a compelling state 
interest. The purpose o f almost any law, however, can be traced to 
a fundamental concern o f government. Balancing an individual’s 
religious interest against such a concern will inevitably make the 
former look unimportant. It is therefore the “least restrictive 
means ” inquiry which is the critical aspect o f  the free  exercise 
analysis. This prong forces us to measure the importance of a 
regulation by ascertaining the marginal benefit o f applying it to all 
individuals, rather than to all individuals except those holding a 
conflicting religious conviction. I f  the compelling state goal can 
be accomplished despite the exemption o f  a particular individual, 
then a regulation which denies an exemption is not the least 
restrictive means o f  furthering the state interest. A synthesis o f 
the two prongs is therefore the question whether the government 
has a compelling interest in not exempting a religious individual 
from a particular regulation. Such a form ulation prevents the 
government from  relying on its generally great interest in

53 736 F.2d 1269, 1274 (9th Cir. 1984).
54 Id. at 1272-1273.
55 Id.
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maintaining the underlying rule or program fo r  unexceptional
56

cases.

As demonstrated by the court’s rationale in Callahan, the State here advocates for an 

impermissibly low burden. By its own admission, the State believes that once ADFG 

identifies a serious conservation concern, it should be allowed to enforce restrictions without

57
any exemptions for religious purposes. This is not the law but an attempt to apply Smith in

a state that has repeatedly emphasized that it follows pre-Smith jurisprudence. In sum, the

State must shoulder a heavy burden to show that the closure orders curtailing the religious

freedom o f the Y up’ik Fishers could not have been served by less restrictive means of

regulation or that granting an exemption to the Yup’ik Fishers would impermissibly cause a

compelling State interest to suffer.

A. The State Has Failed to Demonstrate that a Compelling Interest Would Suffer if 
the Yup’ik Fishers’ Religious Practice Were Accommodated.

Under Frank, the State must establish that a compelling governmental interest would

have suffered if  the State had accommodated the Yup’ik Fishers’ religion and allowed them

*>8
to pursue king salmon during the closure of the Kuskokwim River. The State claims that it 

had a compelling need to prevent fishing for Kuskokwim king salmon because o f  the

59
“perilously low” return o f fish in the summer o f 2012. According to the State’s logic, “the 

more fishing the State allows when its projections are far below its objective, the more its

56 Id. (emphasis added).
57 State’s Br. at 30.
58 Frank, 604 P.2d at 1073.
59 State Br. at 2-3, 35-38.



compelling interest suffers,” since “every king caught on the river would reduce the number 

o f  spawning kings even farther below the number deemed necessary to sustain the 

population.”6' But the State fails to answer the obvious question o f  why, given this lack of 

any “harvestable surplus,” which justified a complete prohibition o f  king salmon fishing by

the Yup’ik Fishers, did the State nonetheless allow commercial interests and “all Alaskans” to

62
harvest over 20,000 Kuskokwim king salmon in the summer o f 2012?

The State’s actions speak louder than its words. If it were really true that no fish could 

be spared, due to the “perilously low” return o f  king salmon in 2012, to accommodate the 

Yup’ik Fishers’ religion without harming the State's compelling interest in protecting the 

Kuskokwim king salmon population, then the same should have also been true for the 

thousands o f  fish harvested by commercial fishermen and “all Alaskans.” But it wasn’t.

As to the commercial fleet, the State candidly admitted at trial that it knowingly 

allowed the Kuskokwim Bay commercial fleet to “incidentally” catch hundreds o f

63 64
Kuskokwim king salmon because o f  realpolitik, i.e., “the reality o f  the world.” On appeal, 

the State has abandoned its realpolitik admission and argues instead that “shutting down the 

[commercial] fisheries to protect the few hundred late king Kuskokwim kings . . . would not

60 Id. at 36.
61 Id. at 1-2.
62 Tr. 265:19-269:11; 283:23-24; 301:22-302:1.
63 http://www.britannica.com/EBchecked/topic/493161 /realpolitik (“[P]olitics based on 
practical objectives rather than on ideals. The word does not mean ‘real’ in the English sense
but rather connotes ‘things’— hence a politics o f  adaptation to things as they are. Realpolitik 
thus suggests a pragmatic, no-nonsense view and a disregard for ethical considerations.”).
64 Tr. 303:10.
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65
have retroactively created a harvestable surplus o f kings . . . .” The State’s argument makes 

no sense. The point is not whether shutting down the Kuskokwim Bay fishery would have 

somehow created a “harvestable surplus o f kings” for the Y up’ik Fishermen. The point is that, 

given the State’s unwavering position that there was no “harvestable surplus” for anyone, 

why were the commercial fisherman nonetheless allowed to harvest some fish, while the 

Y up’ik Fishers were wholly prevented from practicing their religion?

The same is true o f  the 20,000 Kuskokwim king salmon the State allowed “all 

Alaskans” to harvest just days after the Yup’ik Fishers were cited for violating the State’s 

Emergency Orders.66 This was good public policy, the State argued at trial, because

“everybody at least got a little bit.”67 On appeal, the State’s explanation regarding the 20,000

king salmon is hard to find and not much better. “Hard to find” because the State pretends this

general fishing opening did not happen; the State’s 50-page brief makes almost no mention o f

the 20,000 king salmon that were caught by all Alaskans. “Not much better” because all the

State tells this Court is that, while it did allow all Alaskans to go out and fish for salmon right

after citing the Yup’ik Fishers for attempting to catch king salmon, and while the State knew

that 20,000 king salmon would be caught if  it opened the river to all Alaskans, the 20,000

68
kings were not “surplus.” But the elephant in the room remains: if  there were 20,000 “non

surplus” king salmon in the Kuskokwim that the State was going to allow someone to catch,

65 State Br. at 39.
66 Exc. 61-62; Tr. 265:19-269:11; 283:23-24.
67 Tr. 339:9-10.
68 State’s Br. at 42.
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how can the State now argue to this Court that it had a right to completely prohibit the Yup’ik

Fishers from catching any?

B. The State’s Compelling Interest Argument Ignores The Cause and Effect of the 
Pollock Fleet.

The Yup’ik Fishers concede that there were low returns of Kuskokwim king salmon in 

the summer o f  2012. But, as the Yup’ik Fishers pointed out in their opening brief, these low 

returns are not an inexplicable mystery; they are due, in some sizeable measure, to the State’s 

long-standing decision to allow the Bering Sea pollock fishery to catch (and waste) thousands 

o f Kuskokwim king salmon.

The facts concerning the pollock fleet’s wanton waste o f Kuskokwim kings are not in 

genuine dispute. The pollock fleet caught and wasted 12,369; 9,697; and 25,499 king salmon

69
in 2009, 2010 and 2011, respectively. The vast majority o f  those king salmon (73%) were 

destined for Western Alaska.70 The river in Western Alaska with the largest king salmon

71
returns is the Kuskokwim. Ergo, the pollock fleet catches (and wastes) thousands o f king

69 Exc. 147-91; National Marine Fisheries Service, BSAI King salmon Mortality Estimates, 
1991 -  present (Oct. 22, 2013), available at http://alaskafisheries.
noaa.gov/sustainablefisheries/inseason/King salmon mortalitv.pdf.
70 See Exc. 147-91; see also C.M. Guthrie, III, et al., Genetic Stock Composition Analysis o f  
Chinook Salmon Bycatch Samples from  the 2010 Bering Sea Trawl Fisheries, D ep’t Com., 
NOAA Tech. Memo 2012 NMFS-AFSC-232. King salmon bycatch in that fishery was 
12,369; 9,697; and 25,499 in 2009, 2010 and 2011, respectively. National M arine Fisheries 
Service, BSAI King salmon Mortality Estimates, 1991 -  present (Oct. 22, 2013), available at 
http://alaskafisheries.noaa.gov/sustainablefisheries/inseason/King_salmon_mortality.pdf.
71 See Exc. 114 (noting that the Kuskokwim is the 2nd largest river in Alaska) and Exc. 115 
(noting that it has the largest remaining stock o f  wild chinook, worldwide).



salmon that are destined to return to the Kuskokwim.

The State does not quibble with these facts. Instead, the State throws up its hands and 

claims that the pollock fleet is outside o f its control. Or, to use the State’s words, the State 

plays only a “very minor role” on the body that sets limits on the pollock fleet’s salmon by-

73
catch, i.e., the North Pacific Fishery Management Council (“NPFMC”).

The problem with the State’s argument is that it is simply at odds with the record 

evidence. The facts show that the State plays a major role on the NPFMC: the State controls 

six o f  the NPFM C’s 11 voting seats (the State’s governor nominates individuals for five seats, 

and there is a designated seat for the Department o f  Fish and Game commissioner, currently

74
Cora Campbell).

Furthermore, the king salmon bycatch management program which the Council 

unanimously adopted in 2009, which allows the above noted high bycatch, was, in fact,

75
proposed  by the State. Indeed, under the State’s proposal, which the NPFMC adopted, the 

Bering Sea pollock fleet now has permission to catch and waste 47,591 king salmon every

72 The State argues about the uncertainty of science, viz., can we really know the precise 
number o f  Kuskokwim king salmon that are being caught by the pollock fleet? The answer is 
no, we cannot have certainty on this fact unless each and every king salmon caught by the 
pollock fleet is individually genetically tested. But we can draw reasonable conclusions from 
the scientific data that exists, i.e., 73% o f the pollock fleet’s king bycatch are Western Alaska 
kings and the Kuskokwim is the biggest and most productive king river in Western Alaska.
73 State’s Br. at n. 84.
74 See 16 U.S.C. § 1852(a)(1)(G); 16U.S.C. § 1852(b)(1)(A).
75 See North Pacific Fishery Management Council, Final Minutes 192nd Plenary Session 
Apr. 1-7, 2009, at 17, available at http://alaskafisheries.noaa.gov/npfmc/PDFdocuments 
/minutes/409Council.pdf.



The State does not contest any o f the above facts in its brief. Instead, the State is 

content with simply telling this Court o f  its “minor role” on the NPFMC. This Court should 

reject the State’s assertion since it is at odds with the facts.

The Yup’ik Fishers agree that the State has a compelling interest in protecting the 

Kuskokwim king salmon returns. This is not open to debate, but this is not the question sub 

judice. The question sub judice  is should the State be allowed to infringe on the Yup’ik 

Fishers’ religious practices so to protect that compelling interest, instead o f taking other steps 

to protect this compelling interest, like infringing on the pollock fleet’s bycatch? The Yup’ik 

Fishers submit that the answer to this question is absolutely not; the Y up’ik Fishers’ religious 

practices are constitutionally protected while the pollock fleet is only financially and 

politically powerful.

The State tells this Court that any actions it might have taken against the pollock fleet 

during the summer o f 2012 would have been in vain because it was too late: “when ADFG 

became aware that the Kuskokwim king run was in trouble, closing [the pollock fishery] 

would not have helped. By that time, that year’s spawning kings had already entered the river 

and were no longer in the ocean where the trawlers operate . . .  .”7? The State’s point might be 

valid if  it, again, did not fly in the teeth o f the facts. But the facts show that the Kuskokwim 

king run has been in trouble for years. The State’s own trial evidence showed that “Chinook

76 50 C FR § 679.21(f)(2).
77 State’s Br. at 40.



abundance has been in decline since 2000.” And that the State’s own “management

79
objectives” for Kuskokwim kings had not been met since 2008. And, that the basic

subsistence needs o f  the Yupiit who live along the river -  the State’s purported highest

80
priority under state law -  had not been met since 2000.

These facts lead to a simple and troubling conclusion: if  the State wanted to protect the

Kuskokwim king salmon, because this is such a compelling interest to the State, and legally

justifies the State’s interference with the Yup’ik Fishers’ religious practices, the State should

have been taking steps, for years, to stop or radically reduce the pollock fleet’s bycatch. The

State should not have taken the opposite approach and supported (and voted for) a high

pollock fleet bycatch and then, in 2012, when only a few Kuskokwim kings returned to the

Kuskokwim, criminalized the Yup’ik Fishers for catching a few king salmon while claiming

that the protection o f  the Kuskokwim king salmon is the State’s highest priority. This is the

81
rankest o f hypocrisy by the State.

Exc. 116 (“Chinook abundance has been in decline since 2000.”)•
79 Exc. 140.
so Compare Exc. 192 (noting average subsistence need in past decade is 81,000 King salmon 
per year) with Exc. 131 (noting average subsistence take since 2000 is less than 81,000 King 
salmon per year).
si The State tells this Court that Kuskokwim king salmon returns have not been in crisis for 
the last decade and the State has not been turning a blind eye to this on-going crisis. State’s 
Br. at 4 n.5. Again, the State’s own trial exhibits show the opposite: Exc. 116 (“Chinook 
abundance has been in decline since 2000.”); Exc. 140 (showing that the State’s own 
management objectives for Kuskokwim kings had not been met since 2008; Exc. 192 (noting 
average subsistence need in past decade is 81,000 King salmon per year) and Exc. 131 
(noting average subsistence take since 2000 is less than 81,000 King salmon per year).



C. The State Could Have Accommodated the Yup’ik Fishers’ Religious Rights By 
Following Its Legal Duty to Implement Tier II.

Tier II would have accommodated the Yup’ik Fishers’ religious rights by allocating 

any harvestable king salmon (like the 20,000 king salmon that the State allowed to be

harvested by “all Alaskans”) to Alaskans, like the Yup’ik Fishers, whose lives depend on the

82
resource. But the State continues to insist that its obedience to Tier II is optional and/or an

83
open question.

Contrary to the State’s view, the issue o f Tier II is not a matter o f  conjecture and does 

not hinge in any way on what the Yup’ik Fishers might think would be a “good idea.” 

Instead, the law is mandatory and the State is breaking the law. There can be no genuine 

dispute on this point. As this Court recently held:

[I]n situations like the one presented . . . where a fish population is an important 
subsistence resource, but where the subsistence harvest is too great to maintain 
a sustained yield from the population . . .  the [State] is required to enact 
regulations that (1) prohibit all non-subsistence use o f the fish population

84
and that (2) impose tailored restrictions on the subsistence harvest.”

Here, there is no doubt that the subsistence needs for king salmon on the Kuskokwim

85
were not being met in the summer o f 2012. Thus, as a matter o f law, the State had a two- 

stage mandatory duty under AS 16.05.258(b)(4). First, the State had to prohibit all non

subsistence use o f  king salmon. Second, the State had to impose tailored restrictions on

82 See AS 16.05.258(b)(4)(B).
83 State Br. at 41 (“The defendants may believe that a Tier II system would be a good idea or 
even that it is required by statute.”).
84 State v. Estrada, 315 P.3d 688, 693 (Alaska Ct. App. 2013) (emphasis added) (citing AS 
16.05.258(b)(4)).
85 Tr. 295:20-296:4 (State’s expert confirming that 80,000 king salmon are required to meet 
subsistence needs on the Kuskokwim but only 20,000 were caught in 2012).



subsistence king fishing by considering customary dependence on Kuskokwim king salmon,

how close the subsistence fisher lived to the king salmon, and the fisher’s ability to feed his or

86
her family if  subsistence use was restricted or eliminated.

The undisputed facts show that the State complied with neither o f  these duties. First, 

although the State continues to insist that there was no “harvestable surplus” o f  Kuskokwim

87
king salmon, the State allowed the Kuskokwim Bay commercial fleet to catch king

88 89
salmon, instead o f  prohibiting all non-subsistence use as Tier II requires. Second, the State 

did nothing to impose tailored restrictions on subsistence fishing. Instead, the State simply 

banned all king salmon fishing by the Yup’ik Fishers. Had the State actually complied with 

the law and considered the three elements set forth in AS 6.05.258(b)(4)(B), the Yup’ik 

Fishers would have been in a position o f grace: the record shows that they are all customarily 

dependent on Kuskokwim king salmon; live very close to the resource; and have no viable

90
way to feed their families when their subsistence use is restricted.

The State now tells this Court that it would have been impossible to implement a Tier

91 92
II system midseason. But that is not what the State’s own expert said at trial. And,

86 AS 16.05.258(b)(4).
87 See, e.g., State’s Br. at 10.
88 Tr. 301:22-302:1; Exc. 67-68.
89

This is contrary to the State’s claim that “subsistence is the last type o f fishing to be 
restricted in a time o f  shortage.” State’s Br. at 7.
90 This is evident by the fact that the trial judge found all the Yup’ik Fishers to be indigent 
and entitled to a public defender. See, e.g., R. 115.
91 State’s Br. at 41.
92 Tr. 278:13-15 (Q: “[C]ould something like that [Tier II] be implemented in-season? A: 
Maybe.”).
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moreover, this argument again runs into the actual facts: the State has known for years that 

subsistence needs are not being met on the Kuskokwim. There is no way, short o f invoking 

Captain Renault, that the State can claim that it was shocked at the low returns in 2012.

The State’s other response is that even if it had complied with its legal duties and 

implemented Tier II on the Kuskokwim, this would not have meant that the Yup’ik Fishers 

could have fished because there were no harvestable king salmon that the State could allow

93
anyone to catch, whether or not they held a Tier II permit. Again, the facts simply contradict 

the State’s legal arguments: the State did  allow 20,000 king salmon to be harvested on the

94
Kuskokwim in 2012. In accord with AS 16.05.258(b)(4)(B), any allowable harvest should 

have first been allocated to Alaskans with the greatest dependence on the resource, e.g., the 

Yup’ik Fishers.

IV. THE STATE’S NEW ESTABLISHMENT CLAUSE ARGUMENT IS AT ODDS WITH 
FRANK.

Perhaps realizing that its free exercise arguments are doomed, the State raises new 

arguments on appeal which it never bothered raising with the trial judge. For example, the 

State now claims that if  it had to respect the free exercise rights o f  the Yup’ik Fishers, this

95
would violate the Establishment clauses of the state and federal constitutions. As the State 

explains it: “Although the free exercise clause may prevent the State from prohibiting 

religious practices when those practices have no effect on others, the free exercise clause does

93 State’s Br. at 41-42.
94 Tr. 265:19-266:4.
95 State’s Br. at 42-44.
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not require the State to subsidize religious practices by allocating a limited resource to

96
religious adherents at the expense o f non-adherents.”

W hat the State means to say is that if, for example, it allows some Alaskans to hunt

some o f  the finite number o f  moose in this state, because o f their religious beliefs, while at

the same time barring other Alaskans who lack the same religious beliefs from hunting the

same moose, this would “subsidize” religion and thus violate the Establishment Clause. But,

o f course, this precise argument was rejected in Frank, where the Alaska Supreme Court

explicitly held that such a religious carve-out does not violate the Establishment Clause:

We turn to the state’s argument that granting an exemption in this case 
would amount to an establishment o f religion contravening the 
establishment clauses o f  the first amendment to the United States 
Constitution and article I, section 4 o f the Alaska Constitution. These 
clauses are designed to prevent sponsorship, financial support, and 
active involvement o f  the sovereign in religious activity. 
Accommodating the religious beliefs o f Athabascans by permitting the 
killing o f  a moose for a funeral potlatch does not rise to the level of 
these interests. The purpose o f  such an accommodation is merely to 
perm it the observance o f  the ancient traditions o f  the Athabascans. As 
such, the exemption “reflects nothing more than the governmental 
obligation o f  neutrality in the face o f religious differences, and does not 
represent that involvement o f  religious with secular institutions which it 
is the object o f  the Establishment Clause to forestall.” Wisconsin v.
Yoder, 406 U.S. 205, 234 n. 22, 32 L. Ed. 2d 15, 36, 92 S. Ct. 1526 
n.22 (1972), quoting Sherbert v. Verner, 374 U.S. 398, 409, 10 L. Ed.
2d 965, 974, 83 S. Ct. 1790 (1963). Arguments similar to the state’s

97
were dismissed as plainly wrong in Sherbert and Yoder.

The State tells this Court that Frank does not control this issue because, if  the Frank 

rule were now applied to the Yup’ik Fishers, there would be “much more extensive state

96 Id. at 43.
97 Frank , 604 P.2d at 1074-75 (emphasis added).
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entanglement in religion.” The State provides no explanation as to how or why this is so. 

This is because the State’s claim is meritless; allowing the Yup’ik Fishers to catch not a 

moose but, instead, some king salmon, would not result in any more “extensive state

99
entanglement in religion” than the Frank court explicitly and pointedly approved of.

V. THE STATE’S NEW “COMMON USE” ARGUMENT IS ALSO AT ODDS WITH 
FRANK.

Finally, the State argues that it would run afoul o f  the “common use” requirements of 

the Alaska Constitution -  sections 3, 15, and 17 o f  Article VIII -  if  it were forced to 

accommodate the religious practices o f  the Yup’ik Fishers.100 Putting aside the State’s utter 

hypocrisy in citing Article VIII, the problem with the State’s argument is the same problem 

that wholly undermines its Establishment Clause argument: the Frank court has already 

explicitly approved o f  accommodations that permit the observance o f the ancient traditions of 

Native Alaskans. And the State has effectively stipulated that Frank is good law and should

, i 102not be overruled.

98 State Br. at 43.
99 And, since the State explicitly abandoned its quest to overrule Frank, its effort to have 
Frank overruled through this backdoor argument should also be rejected by this Court. See 
State’s November 1, 2013 “Motion to Amend or Correct Points on Appeal.”
100 State’s Br. at 45-50.
101 Allocating 60,000 king salmon to the Bering Sea pollock fishery while many Western 
Alaska Chinook stocks are falling far short o f minimum escapement goals and when 
subsistence fisheries have been severely restricted or closed, violates Article VIII’s sustained 
yield management mandate.
102 See State’s November 1, 2013 “Motion to Amend or Correct Points on Appeal.”
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So, again, the State tries to distinguish Frank. First, the State claims that section 15 o f

Article VIII is more protective o f fish than o f game. 3 But the State is mixing apples and 

oranges. Section 15 simply bars the issuance o f any exclusive rights to a fishery. It does not, 

contrary to the State, bar any and all allocation decisions with regard to a fishery. Were the 

State’s reading o f Section 15 correct, then Tier II would be illegal because it allows some 

Alaskans to fish, while others are barred from fishing.

The State also claims that Frank has been effectively overruled by “seminal cases,”

104
such as M cDowell v. State, interpreting the “common use” provisions o f  Article VIII. The 

problem is that no one, aside from the State in its immediate brief, has ever suggested 

anything o f  the sort. The Supreme Court has certainly never suggested that it sees Frank as 

having been overruled. And commentators explicitly disagree with the State’s reading o f

105
these “seminal cases. ’

Finally, the State claims that Frank  does not control this issue because the impact the 

hunter in Frank might have on the moose population is much less severe than the impact that 

the Y up’ik Fishers would have on the Kuskokwim king salmon population.106 There are two 

problems with the State’s argument, both o f which stem from the actual facts. First, the State 

has now implemented a process whereby any Native Alaskan can seek to take a moose for

103 State’s Br. at 48.
<04 785 P.2d 1 (Alaska 1989).
105 See Natasha Summit, Casenote: State v. Kenaitze Indian Tribe A “Journey ” fo r  
Subsistence Rights, 13 T.M. Cooley L. Rev. 615, 624-625 (“The Alaska courts have also 
interpreted the equal access clauses to prohibit access based upon a class o f users, but to 
allow restrictions based on uses. Thus, a preference for subsistence use over sport or 
commercial uses is constitutionally permissible.”).
106 State’s Br. at 49.
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ceremonial purposes. Thus, the rule established in Frank is not and was not limited to one

moose somewhere outside o f  Minto in 1979. Second, the State’s own expert admitted at trial

that the Yup’ik Fishers would have had no measurable impact on the Kuskokwim king

108
salmon population if  their religious practices were accommodated by the State.

CONCLUSION

It may seem unusual that the Yup’ik Fishers’ pursuit o f  king salmon is part o f a 

religiously based ritual. But there was ample expert testimony at trial showing that the fishing 

for which the defendants were cited was religiously based, and the State has conceded the point. 

It may be even more difficult to acknowledge that those religious constructs are entitled to the 

same high constitutional protections as would be a Buddhist’s or Christian’s religious practices. 

Yet that is what our Constitution commands. Here, the State interfered with the Yup’ik Fishers’ 

sacred practices without making any attempt to accommodate those practices. For this reason, 

the arrests and convictions here violated the defendants’ free exercise rights and accordingly 

should be reversed.

For the forgoing reasons, the Yup’ik Fishers respectfully request that this Court 

REVERSE their convictions.

107 See 5 AAC 92.019.
108 Tr. 417:5-11 (“Q: Okay. Would you have concerns about allowing 22 Yup’ik men, from a 
biological standpoint, to go subsistence fishing for a brief period o f  time on or about June 20? 
A: Could I ask what size gear they were using? Q: Yes. Let’s say it ranged from 5 1/4-8 V2I  
A: I probably would not have a biological concern.”).
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