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AUTHORITIES PRINCIPALLY RELIED UPON  

Alaska Const, art. I, § 4

No law shall be made respecting an establishment o f  religion, or prohibiting the free 
exercise thereof.

16 U.S.C. § 1852 : US Code - Section 1852: Regional Fishery Management Councils

(a) Establishment (1) There shall be established, within 120 days after April 13, 1976, 
eight Regional Fishery Management Councils, as follows: ... (G) North Pacific Council 
The North Pacific Fishery Management Council shall consist o f the States o f  Alaska, 
Washington, and Oregon and shall have authority over the fisheries in the Arctic Ocean, 
Bering Sea, and Pacific Ocean seaward o f Alaska. The North Pacific Council shall have
11 voting members, including 7 appointed by the Secretary in accordance with subsection
(b)(2) o f this section (5 o f whom shall be appointed from the State o f Alaska and 2 o f 
whom shall be appointed from the State o f  Washington).

...(b) Voting members (1) The voting members o f  each Council shall be: (A) The 
principal State official with marine fishery management responsibility and expertise in 
each constituent State, who is designated as such by the Governor o f  the State, so long as 
the official continues to hold such position, or the designee o f such official.

5 AAC 01.182. Tier II subsistence chum salmon fishery

(a) If the harvestable surplus of chum salmon is insufficient to provide a reasonable 
opportunity for subsistence uses for chum salmon in Subdistrict 1 o f the Norton Sound 
District, the Board o f Fisheries (board) has eliminated nonsubsistence consumptive uses, 
and further restrictions are necessary to assure that the chum salmon stock is maintained 
and managed on a sustained yield basis, or to assure the continuation o f  subsistence uses, 
a subsistence chum salmon fishery by Tier II permit only will occur with Tier II permits 
allocated as described in this section and 5 AAC 01.184, based on the following criteria:

(1) the customary and direct dependence on chum salmon in Subdistrict 1 by the 
subsistence user for human consumption as a mainstay o f livelihood;

(2) the ability o f  the subsistence user to obtain food if  subsistence use is restricted or 
eliminated.

(b) Tier II fishing permits will be issued by the department. Qualifications for a Tier II 
permit will be based on the point system established in 5 AAC 01.184. The department 
will issue the number o f  permits that it determines appropriate for the number o f  fish 
available for harvest. A Tier II permit will be issued to the highest ranking applicants,
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and then to the next lower-ranking applicants, until the number o f  permits authorized by 
the department have been issued. If  one or more of the permits remain to be issued, but 
the number o f equally ranking applicants exceeds the number o f permits, applicants will 
be selected by a random drawing from among those applicants. Conditional Tier II 
permits will be issued to applicants who do not initially qualify for Tier II permits, ranked 
in order o f  those conditional permit holder's scores.

5 AAC 01.184. Tier II subsistence chum salmon fishing permits for Subdistrict 1 of  
the Norton Sound District

(a) Qualifications for a Tier II subsistence chum salmon fishing permit for Subdistrict 1 
o f  the Norton Sound District shall be based on a point system with a maximum score 
totaling 85 points, using the following criteria:

(1) an applicant's customary and direct dependence on the chum salmon stock for human 
consumption as a mainstay o f  livelihood may provide up to 75 points; one point will be 
given for each year above the age o f five years, in which any one member o f the 
applicant's household has fished for chum salmon in Subdistrict 1, or processed chum 
salmon taken in Subdistrict 1, plus the number o f years in which that member o f the 
household would have fished for chum salmon or processed chum salmon, but did not 
because fishing for chum salmon was closed due to a low number o f  returning stock, or 
the department did not issue a permit to fish to that member o f  the household for which 
the member applied;

(2) an applicant's direct dependence on subsistence chum salmon fishing and ability to 
obtain food if  subsistence uses o f Subdistrict 1 chum salmon are restricted or eliminated, 
based on the relative availability o f alternative sources of the chum salmon to the 
applicant's household may provide up to 10 points; the point system is measured by the 
formula o f  10(W), in which W is the percent of chum salmon that the applicant's 
household has taken in Subdistrict 1 over the four years immediately preceding the date 
o f  application.

5 AAC 01.270. Lawful gear and gear specifications and operation

(a) Salmon may be taken only by gillnet, beach seine, a hook and line attached to a rod or 
pole, handline, or fish wheel subject to the restrictions set out in this section and 5 AAC 
01.275, except that salmon may also be taken by spear in the Holitna River drainage, 
Kanektok River drainage, Arolik River drainage, and the drainage o f  Goodnews Bay.

(b) The aggregate length o f set gillnets or drift gillnets in use by any individual for taking 
salmon may not exceed 50 fathoms.



(c) Fish other than salmon may be taken only by set gillnet, drift gillnet, beach seine, fish 
wheel, pot, longline, fyke net, dip net, jigging gear, spear, a hook and line attached to a 
rod or pole, handline, or lead.

(d) Each subsistence gillnet operated in tributaries o f  the Kuskokwim River must be 
attached to the bank, fished substantially perpendicular to the bank and in a substantially 
straight line.

(e) In that portion o f the Kuskokwim River drainage from the north end o f  Eek Island 
upstream to the mouth o f  the Kolmakoff River, no part o f a set gillnet located within a 
tributary to the Kuskokwim River may be set or operated within 150 feet o f any part o f 
another set gillnet.

(f) A gillnet may obstruct not more than one-half the width o f  any fish stream. A 
stationary fishing device may obstruct not more than one-half the width o f  any salmon 
stream.

(g) Repealed 5/19/2004.

(h) The maximum depth o f  gillnets is as follows:

(1) gillnets with six-inch or smaller mesh may not be more than 45 meshes in depth;

(2) gillnets with greater than six-inch mesh may not be more than 35 meshes in depth.

(i) Halibut may be taken only by a single hand-held line with no more than three hooks 
attached to it.

(j) Subsistence set and drift gillnets operated in Whitefish Lake in the Ophir Creek 
drainage may not exceed 15 fathoms in length.

(k) A person may not operate more than one subsistence set or drift gillnet at a time in 
Whitefish Lake in the Ophir Creek drainage. A person operating a subsistence set or drift 
gillnet shall check the net at least once every 24 hours.

( / )  Repealed 5/29/2001.

(m) Notwithstanding (b) and (j) o f this section, during times when the commissioner 
determines it to be necessary for the conservation o f chum salmon, the commissioner, by 
emergency order, may close the fishing season in any portion o f  the Kuskokwim Area 
and immediately reopen the season in that portion during which the following gear 
limitations apply:

(1) a gillnet used to take fish



(A) must be of seven and one-half inch or greater mesh or four-inch or less mesh;

(B) for a gillnet o f four-inch or less mesh, may not exceed the length specified by the 
commissioner in the emergency order;

(C) for a gillnet o f  seven and one-half inch or greater mesh, may not exceed the length 
specified in (b) and (j) o f  this section;

(2) for fish wheels:

(A) a fish wheel used to take fish must be equipped with a livebox that is constructed so 
that it contains no less than 45 cubic feet o f water volume while it is in operation;

(B) the livebox o f a fish wheel must be checked at least once every 12 hours while the 
fish wheel is in operation, and all chum salmon in the livebox must be returned alive to 
the water;

(C) repealed 6/17/2001;

(3) beach seine gear: any chum salmon taken in beach seine gear must be returned alive 
to the water.

(n) Notwithstanding (b) and (j) of this section, during times when the commissioner 
determines it to be necessary for the conservation o f king salmon, the commissioner, by 
emergency order, may close the fishing season in any portion o f the Kuskokwim Area 
and immediately reopen the season in that portion during which the following gear 
limitations apply:

(1) a gillnet mesh size may not exceed six inches;

(2) for fish wheels:

(A) a fish wheel used to take fish must be equipped with a livebox that is constructed so 
that it contains no less than 45 cubic feet o f water volume while it is in operation;

(B) the livebox o f  a fish wheel must be checked at least once every six hours while the 
fish wheel is in operation, and all king salmon in the livebox must be returned alive to the 
water; and

(3) for beach seine gear: any king salmon taken in beach seine gear must be returned 
alive to the water.

(o) For the purposes o f  this section, a "livebox" is a submerged container, that is attached 
to a fish wheel and that will keep fish caught by the fish wheel alive.



5 AAC 39.002. Liability for violations

Unless otherwise provided in 5 AAC 01_- 5 AAC 41 or in AS 16, a person who violates a 
provision o f 5 AAC 01_- 5 AAC 41_is strictly liable for the offense, regardless o f  his 
intent.

5 AAC 99.010. Boards of fisheries and game subsistence procedures

(a) In applying a subsistence law, the Board o f  Fisheries and the Board o f  Game will 
provide for conservation and development o f Alaska's fish and game resources according 
to sustained yield principles.

(b) Each board will identify fish stocks or game populations, or portions o f stocks or 
populations, that are customarily and traditionally taken or used by Alaska residents for 
subsistence uses by considering the following criteria:

(1) a long-term consistent pattern o f noncommercial taking, use, and reliance on the fish 
stock or game population that has been established over a reasonable period o f  time of 
not less than one generation, excluding interruption by circumstances beyond the user's 
control, such as unavailability o f the fish or game caused by migratory patterns;

(2) a pattern o f taking or use recurring in specific seasons of each year;

(3) a pattern o f taking or use consisting o f methods and means o f  harvest that are 
characterized by efficiency and economy o f  effort and cost;

(4) the area in which the noncommercial, long-term, and consistent pattern o f  taking, use, 
and reliance upon the fish stock or game population has been established;

(5) a means o f handling, preparing, preserving, and storing fish or game that has been 
traditionally used by past generations, but not excluding recent technological advances 
where appropriate;

(6) a pattern o f taking or use that includes the handing down o f  knowledge o f  fishing or 
hunting skills, values, and lore from generation to generation;

(7) a pattern o f  taking, use, and reliance where the harvest effort or products o f  that 
harvest are distributed or shared, including customary trade, barter, and gift-giving; and

(8) a pattern that includes taking, use, and reliance for subsistence purposes upon a wide 
diversity o f  fish and game resources and that provides substantial economic, cultural, 
social, and nutritional elements o f  the subsistence way o f  life.



(c) When circumstances such as increased numbers o f users, weather, predation, or loss 
o f  habitat may jeopardize the sustained yield o f  a fish stock or game population, each 
board will exercise all practical options for restricting nonsubsistence harvest o f  the stock 
or population and may address other limiting factors before subsistence uses are restricted 
below the level the board has determined to provide a reasonable opportunity. If all 
available restrictions for nonsubsistence harvests have been implemented and further 
restrictions are needed, the board will eliminate nonsubsistence consumptive uses, and 
reduce the take for subsistence uses in a series o f  graduated steps under AS 16.05.258
(b)(4)(B) - the "Tier II" distinction - by distinguishing among subsistence users through 
limitations based on

(1) the customary and direct dependence on the fish stock or game population by the 
subsistence user for human consumption as a mainstay of livelihood;

(2) the proximity o f  the user's domicile to the stock or population; and

(3) the ability o f  the subsistence user to obtain food if subsistence use o f  the stock or 
population is restricted or eliminated.

5 AAC 05.362. Yukon River Summer Chum Salmon Management Plan

(k) In Districts 1 - 3, during times when the commissioner determines that it is 
necessary for the conservation o f king salmon, the commissioner may, by emergency 
order, close the commercial gillnet fishing season and immediately reopen a fishing 
season during which

(1) a permit holder may fish with

(A) up to four dip nets, as a dip net is defined in 5 AAC 39.105.



JURISDICTIONAL STATEMENT/PARTIES TO THE CASE 

David Phillip and twelve other appellants' (hereinafter, collectively, “the Yup’ik 

Fishers”) appeal from the May 2013 judgments entered by Acting District Judge 

Bruce G. Ward. The appellee is the State o f Alaska (hereinafter “the State”). This Court 

has appellate jurisdiction under AS 22.07.020(c) and Alaska Appellate Rule 217. 

STATEMENT OF ISSUE PRESENTED FOR REVIEW 

The State charged and prosecuted the Yup’ik Fishers for subsistence fishing for 

king salmon after the State had radically restricted king salmon fishing on the 

Kuskokwim River through the issuance o f “Emergency Orders.” The Yup’ik Fishers 

claimed that the free exercise clause o f the Alaska Constitution protected their 

religiously-based conduct. Following an evidentiary hearing, the trial court found that the

Y up’ik Fishers’ conduct was “deeply rooted in the religious beliefs o f the Yupik 

2
culture.” At their individual trials, the trial court also found that the Yup’ik Fishers were 

sincere in their religious beliefs concerning subsistence fishing for king salmon.3 

Nevertheless, the trial court convicted the Yup’ik Fishers because it found that there was

The other twelve appellants are Brian Ivan, Joseph Spein, Noah Okoviak, Sammy 
Jackson II, Kenneth Andrews, Sammy Jackson I, James Albrite, Michael Andrew, 
Johnny Owens, Peter Hinz, Michael Frye, Patrick Black. For the reasons set forth in this 
Court’s June 20, 2013 Order, and without objection by the parties, this Court 
consolidated all o f these appeals.
2 Exc. 109.
3 See, e.g., Tr. 613:3-13
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“a compelling reason for the limitations placed by the State on the subsistence taking of

4
Chinook salmon.”

The issue presented by this appeal is whether the trial court erred by requiring the 

State only to demonstrate a compelling interest for the fishing restrictions, rather than 

requiring the State to also prove that it could not have protected its compelling interest 

while also accommodating the Yup’ik Fishers’ religiously-based right to engage in 

subsistence fishing.

FACTUAL AND PROCEDURAL BACKGROUND

A. The 2012 Kuskokwim King Salmon Run.

The Yup’ik Fishers are Yup’ik Alaskans living in small villages along the 

Kuskokwim River.5 The Yup’ik Fishers live as the Yupiit people have lived for

thousands o f  years; they live “o ff of the land” in a “subsistence way o f life” that they

6
consider “sacred.” The Yup’ik Fishers’ culture and religion is centered on “fish camp”

and subsistence fishing for king salmon on the Kuskokwim River.7 The Yupiit people

8
“revere” king salmon and consider them “priceless” and “precious.” The successful

9
catch o f  king salmon is “celebrated” in Yup’ik villages. Because of weather, the only

4 Exc. 110.
5 See, e.g., Tr. 607:67, 663:15.
6 See, e.g., Tr. 607:13-610:6, 791:10, 793:22-794:5. See also Thomas R . Berger, 
V il l a g e  Jo u r n e y : T h e  R e p o r t  o f  t h e  A l a s k a  N a t iv e  R e v ie w  C o m m is s i o n  48-72 
(Hill & Wang 1985).
7 See, e.g., Exc. 3; Tr. 197:17-199:22.
8 Tr. 193:15-194:11,900:13-18.
9 See, e.g., Tr. 787:4-5.
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time Y up’ik people can catch and process king salmon in accord with their traditions is

10
early to mid-June, i.e., the “drying” season.

In the summer o f 2012, the return o f king salmon to the Kuskokwim was late; as

o f  June 8, few king salmon had returned to the river." Through the issuance o f a series o f

12
“Emergency Orders” that imposed “rolling closures,” the State effectively banned all

subsistence king salmon fishing on the Kuskokwim River, starting June 10.13 The State’s 

reason for the issuance o f  these “Emergency Orders” was because the State’s test fishery

14
showed that few king salmon were in the river.

As o f  June 20, the Kuskokwim River was still effectively closed to all salmon 

fishing.'5 The State had not announced when, if  ever, it would reopen the river to king 

salmon fishing.'6 The Yup’ik Fishers feared that, if  and when the State decided to reopen 

the river to salmon fishing, it would be too late; the drying season would have past and

17
most o f  the king salmon would have already migrated upriver. The Yup’ik Fishers

10 Tr. 183:15-185:5; 761:22-762:6.
Exc. 60.

12 See, e.g., Exc. 201-208.
13 See, e.g., Exc. 60-61; Tr. 266:25-267:1 (“[SJalmon fishing was closed.”); Tr. 554:25-
555:6 (“This is a subsistence emergency order and it . . . describes that subsistence
fish in g  for salm on is c lo sed , and that subsistence fishing is on ly  a llow ed  for sp ec ies other
than sa lm on  . . . . ”).

14 Exc. 60,202.
15 Exc. 60-62, 202.
16 See, e.g., Tr. 762:22-763:6; 776:9-17.
17 Tr. 193:15-194:11,900:13-18.
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18
elected to fish for king salmon on June 20, despite the State’s ban. The State charged

19
the Yup’ik Fishers with violating the State’s closure, seized the small number o f king 

salmon that they had caught,20 and took away their salmon nets.2*

Three days later, the State opened up the commercial salmon fishery in

22
Kuskokwim Bay. The State knew that, by opening this commercial fishery, many 

hundreds o f king salmon bound for the Kuskokwim River would be caught by the 

commercial fleet. The annual average take by this commercial fleet is 2,400 king 

salmon.23

Shortly after charging the Yup’ik Fishers with illegally fishing for king salmon, 

the State decided to open the Kuskokwim River for three days to all Alaskans residents

24
who desired to target red and chum salmon. The State knew that, by opening the 

Kuskokwim River to all Alaskans residents who desired to target these salmon, it would 

be allowing many thousands of king salmon to be “ incidentally” caught by these Alaska

See, e.g., Exc. 1.
19

Specifically, the Yup’ik Fishers were charged with violating 5 AAC 01.270 and 5
AAC 39.002.
20

For example, the lead appellant, David Phillip, had caught nine king salmon at the 
time he was stopped by the state troopers and his net were seized. Tr. 739:23-740:1.
21 See, e.g., Exc. 1-3; Tr. 818:15-16.
22 Tr. 301:22-302:1; Exc. 67-68.
23 Exc. 67-68, 115.
24 Exc. 61-62; Tr. 266:9-269:11.
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residents. As it turned out, an estimated 20,000 king salmon were “incidentally” caught

26
by these Alaska residents.

B. Procedural History

At their trials, the YupMk Fishers defended against the State’s criminal charges by

27
raising a free exercise defense under Article I, section 4 o f  the Alaska Constitution. The

Y up’ik Fishers called two experts on Yup’ik spirituality: Chase Hensel, Ph.D. and Robert

28
Nick, Jr. Messrs. Hensel and Nick testified at great length about Yup’ik spiritual

29
mores. They explained that subsistence fishing for king salmon is deeply rooted in the

30
religious belief o f Yup’ik people. They explained that Yup’ik spiritual values are taught 

and passed down at the fish camps that Yup’ik people have along the Kuskokwim River 

in early June and that those fish camps are predicated on king salmon.31 They explained 

that the ultimate Y up’ik spiritual power, “Ellam Yua,” would be offended if  the Yup’ik 

Fishers did not at least attempt to pursue king salmon for subsistence since it would 

appear to Ellam Yua as if  the Yup’ik Fishers were actively rejecting an offering from

32 33
Ellam Yua. They further explained that king salmon have spirits, called “Yuas.” These

25 Tr. 283:23-24 (“However, we allowed a 20,000 [king salmon] harvest.”).
26 Tr. 265:19-266:4.
27 Exc. 4-5.

Exc. 4-5, 184-87.
29 Tr. 26:6-58:11,83:24-88:24; 168:16-223:16.
30 Id.
31 Id.
32 Tr. 215:5-10, 807:18-808:2; 838:15-23.
33 Tr. 87:4-10, 821:18-23.
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Yuas would also be offended if king salmon were not pursued in any way by the Yup’ik 

Fishers, because they would feel rejected; as a result o f  this rejection, fewer king salmon

34
would come back in the future for the Yup’ik Fishers.

The Yup’ik Fishers did not claim that they had a legal right to fish whenever they 

wanted or to jeopardize the Kuskokwim king salmon run. But, the Y up’ik Fishers did 

argue that, before the State interfered with their religious practices and criminally 

charged them for trying to catch king salmon, the State had to first show that their 

religious practices would have actually undermined the State’s interest in protecting the 

Kuskokwim king salmon run and that the State had no other, less burdensome means at 

its disposal that it could have used to protect the king salmon run, before interfering with

35
their religious practices.

The Yup’ik Fishers argued that the fact the State had allowed the Kuskokwim Bay 

commercial fleet and all Alaska residents to “ incidentally” catch over 20,000 Kuskokwim 

king salmon -  at or around the same time that Yup’ik Fishers were criminally charged for 

trying to catch king salmon -  flatly contradicted the State’s claim that the Y up’ik Fishers’ 

religious subsistence fishing had to be completely prohibited in order to protect the 

Kuskokwim king salmon return.36 The Y up’ik Fishers also argued that, before the State 

criminalized their religious practices, the State should have taken other, less invasive

34 Tr. 26: 6-58; 11; 83:24-88:24; 775:20-776:4; see also Robert J. Wolfe, Playing with 
Fish: Tradition and Conflict in Southwest Alaska , in PLAYING WITH FISH AND OTHER 
L e s s o n s  f r o m  t h e  N o r t h  64-77 (University o f  Arizona Press 2006).
35 Exc. 33-51.
36 Tr. 500:23-502:3
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steps, to safeguard the Kuskokwim king salmon return, such as implementing Tier II.37 

The State o f  Alaska’s former Director for the Division o f Subsistence, Mary Pete, 

testified on behalf o f  the Yup’ik Fishermen and explained, in detail, how Tier II could 

have been implemented and could have better served the needs o f those with the greatest

38
connection to king salmon, such as the Yup’ik Fishers. The Yup’ik Fishers also argued 

that, in criminalizing their religious activities, the State was using a double-standard, 

barring them from catching any Kuskokwim king salmon while at the same time allowing 

the Bering Sea pollock fleet’s colossal wasting o f  thousands o f Kuskokwim king 

salmon.39

For its part, the State did not adduce any evidence on Y up’ik religious and cultural 

practices. To the contrary, the State conceded that the Y up’ik Fishers’ fishing activities

were religious in nature.40

The State also failed to adduce any evidence showing how the fishing activities of 

the Yup’ik Fishers would have jeopardized the Kuskokwim king salmon return. To the 

contrary, one o f the State’s own experts conceded that the fishing activities o f the Yup’ik

41
Fishers would likely have had no impact on the Kuskokwim king salmon return.

37 Exc. 95-96; Tr. 19:20-20:19; 507:20-509:20.
38 Tr. 99:3-108:1.
39 Tr.502:14-506:20; Exc. 36-38.
40 Tr. 512:12-15 (“The Yup’ik Fishers have put on evidence that subsistence hunting 
and fishing has a spiritual aspect, and the State doesn’t really have a lot to say about that. 
It recognizes that’s true . . . . ”).
41 Tr. 417:5-11 (“Q: Okay. Would you have concerns about allowing 22 Yup’ik men, 
from a biological standpoint, to go subsistence fishing for a brief period of time on or
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As to the commercial fishermen in Kuskokwim Bay, the State simply stated that

42
accommodating the commercial fleet was just “the reality o f the world.” With regard to 

the 20,000 king salmon that the State subsequently allowed to be incidentally caught on 

the Kuskokwim River by all Alaskans, the State argued that it made for better public

43
policy because “everybody at least got a little bit.” The State explained that Tier II was 

not implemented on the Kuskokwim River because it is too complicated and would have

44
inhibited the freedom o f  the local fishery manager. Finally, the State claimed that it had

45
no control over the Bering Sea pollock fleet’s bycatch.

C. The Trial Court’s Rulings.

At the end o f  a special three-day evidentiary hearing on the Y up’ik Fishers’ free 

exercise defense, the trial court found that the Yup’ik Fishers’ fishing activities “are

46
deeply rooted in the religious beliefs o f  the Yup’ik culture.” But, the trial court held, the 

2012 Kuskokwim king salmon run was in jeopardy in 2012 and the State had the right to

47
prohibit the Yup’ik Fishers from engaging in their religious practices.

about June 20? A: Could I ask what size gear they were using? Q: Yes. Let’s say it 
ranged from 5 1/4-8 I/2 ? A: I probably would not have a biological concern.”).
42 Tr. 301-02.
43 Tr. 339:9-10.
44

Tr. 354:9-12 (“I don’t think w e’ve really considered submitting [a Tier II proposal to 
the Board o f Fish], because that reduces our management flexibility. And we always try 
to maintain as much flexibility as we can . . . . ”).
45 Tr. 372:2-9.
46 Exc. 109; Tr. 539-41.
47 Exc. 110-11.
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For purposes o f  providing this Court with a complete record, the trial court next 

held individual trials for each o f the Yup’ik Fishers in order to determine whether they

49
were sincere in their religious beliefs. After hearing testimony from each o f the Y up’ik 

Fishers, the trial court found that all o f them were indeed sincere in their religious beliefs 

and that the reason they had fished for king salmon in the summer o f 2012, despite the 

State’s ban, was because subsistence fishing activities are deeply rooted in their religious

beliefs.50

Nonetheless, the trial court convicted each Yup’ik Fisher because, as noted above, 

the trial court found that the king salmon run on the Kuskokwim was in jeopardy in 2012 

and that the State thus had the right to prohibit the Yup’ik Fishers from engaging in their 

religious practices.51 According to the trial court, “the unfettered taking o f Chinook 

salmon under the religious free exercise exception through subsistence harvest urged by

52
the defendants would result in . . .  the decimation o f the species by over fishing.”

The Yup’ik Fishers filed timely appeals.

SUMMARY OF ARGUMENT 

These appeals raise a fundamental question about Alaska’s free exercise clause:

what is the State’s burden where, as here, it interferes with a citizen’s religious beliefs

48 The trial court explicitly anticipated these appeals and explicitly noted that it wanted 
to give this Court a complete record. Tr. 543:5-21.
4Q

Under Frank v. State, 604 P.2d 1068, 1071 (Alaska 1979), the free exercise clause 
may only be invoked as a defense to criminal prosecution if  the defendant’s religious 
beliefs are “sincere.”
50 See, e.g., Tr. 613:3-13.
51 Exc. 110-11; Tr. 613:3-13.
52 Exc. 111.
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and practices? This Court need not answer this question in a vacuum because the Alaska 

Supreme Court has already addressed it: the State can interfere with religiously-impelled 

actions under only two circumstances: (1) where they pose a substantial threat to public 

safety, peace or order; or (2) where there are competing governmental interests that are of 

the highest order and  those competing governmental interests are not otherwise served.”  

The State has never claimed, nor could it, that the Yup’ik Fishers’ actions posed 

any sort o f threat to public safety, peace or order. Instead, the State argues that its 

interference with the Y up’ik Fishers’ religious activities was justified by a compelling

54
governmental interest, i.e., preserving the king salmon run on the Kuskokwim. The trial 

court agreed with the State on this issue and, on that basis, convicted the Yup’ik 

Fishers.

There was a fundamental problem with the trial court’s analysis: it wholly ignored 

one o f  the necessary components o f  the Frank inquiry, i.e., could the State’s compelling 

interest (in protecting the Kuskokwim king salmon run) have been otherwise served, 

without the State interfering with the Yup’ik Fishers’ religious activities? That is, could 

the State have accommodated the Yup’ik Fishers’ religious practices while at the same 

time protecting the Kuskokwim king salmon run?

As set forth below, there were other, less burdensome, means at the State’s 

disposal that it could and should have used to protect the king salmon run, before putting

53 See Frank v. State, 604 P.2d 1068, 1070 (Alaska 1979) (quoting Sherbert v. Verner, 
374 U.S. 398, 403 (1963) and Wisconsin v. Yoder, 406 U.S. 205, 215 (1972)).
54 Tr. 613:3-13
55 T ,
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the Y up’ik Fishers to the Hobson’s choice o f complying with the State’s emergency 

closures or engaging in the sacred religious act o f  pursuing king salmon. Not only that, 

but the evidence adduced by the State at trial simply did not show that it needed to 

severely restrict the Yup’ik Fishers’ religious practices in order to protect the Kuskokwim 

king salmon run. Indeed, the record proves the precise opposite, i.e., that the Yup’ik 

Fishers’ religious practices, if  accommodated by the State, would not have impacted the 

sustainability o f  the Kuskokwim king salmon run.56

The Yup’ik Fishers wish to be clear to this Court: Preservation o f  the Kuskokwim 

king salmon run is o f  paramount concern to them. The Yup’ik Fishers’ 10,000 year old

culture is based on the Kuskokwim king salmon run.57 The Yupiit consider themselves 

stewards o f the natural world. The Yup’ik people have a greater interest in protecting the 

king salmon run on the Kuskokwim River, and a longer and more successful track record 

o f  doing precisely that, than the State itself. The Yup’ik Fishers have never suggested that 

their religious practices should be allowed to jeopardize the king salmon run on the 

Kuskokwim River. They have never suggested that the exercise o f their religious 

practices requires “unfettered” fishing. What the Yup’ik Fishers are saying, however, is 

that the State’s interference with their religious practices should be the last resort not, as 

in this case, the first resort. Because the trial court erred in its analysis, this Court should 

reverse.

56 Tr. 417:5-11.
57 See supra n.7; Tr. 813:12-16.
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STANDARD OF REVIEW

This Court applies its independent judgm ent to constitutional questions, such as

58
the proper interpretation and application o f  Alaska’s free exercise clause.

ARGUMENT

I. THE TRIAL COURT ERRED IN ITS INTERPRETATION OF ALASKA’S FREE 
EXERCISE CLAUSE.

A. Overview of Alaska’s Free Exercise Jurisprudence.

Alaska’s free exercise clause may be invoked as a defense to criminal prosecution

“only where there is a religion involved, only where the conduct in question is religiously

59
based, and only where the claimant is sincere.” Once the claimant has established these 

prerequisites, the burden shifts to the State to demonstrate that its interference with 

religious activity is justified by a compelling governmental interest and  that the State’s 

interest would suffer if  the religious practice at issue were accommodated.60 The State’s 

interest must be “o f  the highest order.”6' It cannot be a mere generalized interest but 

must be a medical, safety, or other public-welfare interest.62 Moreover, as noted above, it

c o

See, e.g., Stone v. State, 255 P.3d 979, 981 (Alaska 2011).
59 Frank, 604 P.2d at 1071 (citations omitted).
60 See id. at 1073-74
61 Swanner v. Anchorage Equal Rights Com m'n , 874 P.2d 274, 284 (Alaska 1994); see 
also Yoder, 406 U.S. at 215 (“[0]nly  those interests o f the highest order and those not 
otherwise served can overbalance legitimate claims to the free exercise o f  religion”).
62 See Valley Hospital A s s ’n, Inc. v. Mat-Su Coalition fo r  Choice, 948 P.2d 963, 971 
(Alaska 1997).
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is not sufficient for the State to simply identify a compelling interest; it must also prove 

that the interest cannot otherwise be served.63

Alaska’s free exercise clause is robust -  much more so than its federal counterpart

64
-  and it provides more vigorous protection o f religious freedom. Alaska’s free exercise 

clause prevents the State from forcing its citizens to make a “Hobson’s choice [of] 

complying with the law or abandoning the precepts o f the religion.”65 Proper application 

o f the Frank framework ensures that citizens such as the Yup’ik Fishers are not 

unnecessarily forced to make such choices.

Importantly, under Frank, the State bears the burden to definitively justify why it 

cannot provide a religious exemption; justifications founded on fear and apprehension are 

insufficient to overcome the religious freedom protected by Alaska’s free exercise 

clause.66 Conclusory statements are also insufficient for the State to satisfy its burden.67

Rather, the State must elaborate why granting a religious exemption would overly burden

68
the State or cause a compelling governmental interest to suffer.

B. The State Cannot Interfere with a Citizen’s Religious Practices Simply 
Because It Has a Compelling State Interest.

Here, the trial court rejected the Yup’ik Fishers’ free exercise clause defense

63 See Frank, 604 P.2d at 1070.
64 See, e.g., Swanner, 874 P.2d at 280-81.

Seward Chapel, Inc., v. City o f  Seward, 655 P.2d 1293, 1301 (Alaska 1982).
66 See id. at 1074.
67 See, e.g., Warsoldier v. Woodford, 418 F.3d 989, 998-99 (9th Cir. 2005) (holding that
state did not satisfy burden to show that a compelling state interest justified its policy of
no religious exceptions to a prison’s grooming policy).
68 See Frank, 604 P.2d at 1073-74.
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simply because it held that “there is a compelling reason for the limitations placed by the

69
State on the subsistence taking o f  king salmon.” But that is only h a lf  o f  the inquiry 

under Frank: “It is not enough . . . simply to conclude that there is a compelling state 

interest . . . .  The question is whether that interest, or any other, will suffer if an 

exemption is granted to accommodate the religious practice at issue.”70 The trial court 

failed to address whether the State met its additional burden o f  showing that its proffered 

interest would suffer if  the Yup’ik Fishers’ religious rights were accommodated. In other 

words, was there a less restrictive means by which the State could still accomplish its 

goals -  o f  protecting the Kuskokwim king salmon run -  while at the same 

accommodating and protecting the Y up’ik Fishers’ religious rights?71

The questions sub judice  are more difficult than simply asking whether protecting 

an at-risk salmon run is a compelling State interest. The additional questions that the trial 

court should have addressed are: (1) would the Yup’ik Fishers’ religious practices have 

had any meaningful impact on the Kuskokwim king run; and (2) were there other means 

available to the State whereby the king salmon run could be protected and  the Yup’ik 

Fishers’ religious needs accommodated?

The federal jurisprudence that set the framework for Alaska free exercise law 

demonstrates why the State failed to carry its burden to show that granting a religious

69 Exc. 110.
Frank, 604 P.2d at 1073.
See Warsoldier, 418 F.3d at 998 (“[T]he question here is not whether prison security 

is a compelling governmental interest. It clearly is. Rather, the question is whether [the 
prison’s] grooming policy is the least restrictive alternative available to [the prison] to 
reach its compelling interest.”).
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exemption to the Yup’ik Fishers would have thwarted its interest o f  maintaining a healthy

72 73
king salmon population in the Kuskokwim River. For example, in Sherberl v. Verner, 

a Seventh Day Adventist was terminated for refusing to work on Saturdays for religious

74
reasons. After she was unable to find other employment because o f  her refusal to work 

on the Sabbath, she applied for unemployment benefits.75 South Carolina refused to 

provide her with unemployment benefits, finding that she was able to work within the 

meaning o f  the laws.76 The Supreme Court held that South Carolina’s refusal to make an 

exception to its unemployment laws violated the worker’s free exercise rights and- 

rejected the state’s proffered compelling interests, explaining:

It is basic that no showing merely o f  a rational relationship to some 
colorable state interest would suffice; in this highly sensitive 
constitutional area, only the gravest abuses, endangering paramount 
interest, give occasion for permissible limitation. No such abuse or 
danger has been advanced in the present case. The appellees suggest 
no more than a possibility that the filing o f fraudulent claims by 
unscrupulous claimants feigning religious objections to Saturday work 
might not only dilute the unemployment compensation fund but also 
hinder the scheduling by employers o f  necessary Saturday work . . . .
[TJhere is no proof whatever to warrant such fears o f malingering or 
deceit as those which the respondents now advance. . . . For even if 
the possibility o f spurious claims did threaten to dilute the fund and 
disrupt the scheduling o f work, it would plainly be incumbent upon

72 Interpretation of the federal free exercise clause has changed since the Frank decision. 
See, e.g., Employment Div. v. Smith, 494 U.S. 872, 888 (1990). However, because the 
Alaska Constitution is more protective o f religious rights than its federal counterpart, the 
Alaska Supreme Court has made clear that that the Frank rule continues to apply in free 
exercise cases brought under the Alaska Constitution. See Swanner, 874 P.2d at 280-81.
73 374 U.S. 398 (1963).
74 See id. at 399-400.

See id
76 _
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the appellees to demonstrate that no alternative form s o f  regulation 
would combat such abuses without infringing First Amendment 
rights.

78
Similarly, in Wisconsin v. Yoder, the Supreme Court held that the state failed to 

advance a compelling state interest to justify its denial o f a religious exemption to the

79
parents o f Amish schoolchildren. Due to religious beliefs, the Amish students stopped

attending school after the eighth grade and their parents were subsequently convicted for

80
violating W isconsin’s compulsory school-attendance laws. Wisconsin argued that it had

a compelling interest in providing additional years o f  education, including for the reason

that should the children later abandon their church, they would be ill-equipped for life

81
without a high-school education. The Supreme Court reversed the convictions, holding

that the state’s proffered reasons for denying a religious accommodation to the Amish

82
parents were “highly speculative” and not supported by specific evidence.

83
Finally, in Thomas v. Review Board o f  Indiana, the Supreme Court again ruled 

against a state refusing to provide a religious accommodation and in favor o f  the free- 

exercise claimant.84 Thomas, the claimant, terminated his employment when his 

employer transferred him to a department that produced turrets for military tanks,

Id. at 406-407 (emphasis added, internal citations and quotation marks omitted).
78 406 U.S. 205 (1972).
79 See id. at 221-29.
80

See id. at 207.
See id. at 223.
Id. at 224.

83 450 U.S. 707 (1981).
84

See id. at 716-19.
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claiming his religious beliefs forbade him from participating in the production of war

85
materials. Based on its application o f disqualifying provisions o f Indiana law, the state

86
denied him unemployment benefits. Indiana argued that it had a compelling interest in 

avoiding widespread unemployment and the consequent burden on the fund if people

87
were permitted to leave jobs for personal reasons. Although the Supreme Court

acknowledged that this was by no means an unimportant consideration, it did not justify

88
the burden on the free exercise o f religion. Ultimately, the court held that Indiana failed 

to proffer sufficient evidence “to indicate that the number o f  people who find themselves 

in the predicament o f choosing between benefits and religious beliefs is large enough to

89
create widespread unemployment, or even to seriously affect unemployment.”

Taken together, these cases illustrate critical aspects o f  the compelling state 

interest test and demonstrate why the State failed to carry its burden in this case. First and 

foremost, the cases illustrate that the State must advance specific and concrete evidence 

and may not rest on mere speculation or “what i f ’ scenarios. Second, they demonstrate 

that it is incumbent upon the State to show that there is no alternative form o f  regulation 

which would safeguard the claimant’s religious rights, while still protecting the State’s

90
interest. Finally, they establish that the balance tips in favor of protecting the free

Q£
See id. at 709.

86 See id.
87

See id. at 718-19.
88 See id.
89

Id. at 719 (internal quotation marks omitted).
90 See Sherberl, 374 U.S. at 407; Frank, 604 P.2d at 1074.
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exercise o f  religion, when weighed against a generalized, albeit important, governmental 

interest. The Alaska Supreme Court’s decision in Frank is in accord with these federal 

decisions.

In Frank, the State argued that its interest in maintaining a healthy moose

91
population justified restrictions on hunting and precluded any religious exemptions. At 

the outset o f its analysis, the court acknowledged that the protection o f  wildlife is an 

important State interest: “There can be no question but that there is a very strong State 

interest underlying hunting restrictions. The game resources o f  Alaska occupy a place in 

the lifestyle o f  Alaskans which is unparalleled elsewhere in the United States. Rural

92
Alaska natives are acutely aware o f  this.” But, the court continued on to hold that this 

“very strong State interest” did not, ipso facto, satisfy the State’s burden. Under the 

court’s burden-shifting analysis, it was “not enough . .  . simply to conclude that there is a 

compelling State interest in maintaining a healthy moose population. The question is 

whether that interest, or any other, will suffer if an exemption is granted to accommodate

93
the religious practice at issue.”

Answering this second question, the court held that the State failed to carry its 

burden o f proving that its “very strong State interest” would suffer if  it granted an

94
exemption allowing Athabascans to take moose out o f season for a potlatch. The court 

rejected as speculative and unsupported by the evidence the State’s argument that an

91 See Frank, 604 P.2d at 1073.
92 Id.
93 Id.
94 See id. at 1074-75.
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exemption should not be granted because it would result in “widespread civil

95

disobedience” and “general lawlessness.” Additionally, the court found that the trial 

court record was devoid o f  any evidence that granting an exemption to Athabascans 

needing moose meat for potlatch would result in so many moose taken as to jeopardize 

appropriate population levels.96 To prevent an endangered moose population, the court 

suggested that the State could adopt regulations aimed at protecting the population while

97
still protecting religious freedom, citing favorably to Wisconsin law.

Today, Wisconsin still has such laws on the books, i.e., laws that strike a balance 

between the state’s interest in protecting wildlife and the fundamental right o f  freedom of 

religion. For example, Wisconsin Statute §29.079 provides a religious exemption to 

members o f  the Ho-Chunk nation to hunt deer without licenses for use in religious 

ceremonies. The law prescribes specific regulations to control the conditions for such 

hunts, including a requirement that the clan leader must obtain permission for deer

98
hunting from the state not less than 24 hours prior to each hunt. Additionally, under this

law, the state may still deny permission for hunting when it determines that a denial is

99
necessary to effectively manage the deer population.

Unlike Wisconsin, Alaska offers no religious exemption for Yup’ik people to 

lawfully engage in the religious practice o f king salmon fishing on the Kuskokwim.

See id. at 1074.
See id.
See id. at 1075.

no
Wis. Stat. §29.079(1 )-(2).

"  Wis. Stat. §29.079(2).
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Instead, the State effectively enforced a blanket prohibition on king salmon fishing on the 

Kuskokwim in early June 2012 based on its interest o f  maintaining a healthy king salmon 

population and its argument that allowing for any exemptions for the Yup’ik Fishers 

would jeopardize this interest. This is precisely the type o f  generalized and unsupported 

argument that has repeatedly been rejected by the courts. The State’s argument fails to 

meet its burden because it is not based on any evidence that its interest would have 

actually suffered if  it accommodated the Yup’ik Fishers’ religious practice and allowed 

them to engage in some sort o f limited king salmon subsistence fishing in early June 

2012. In fact, and as noted above, one o f the State’s own experts conceded that allowing 

the Yup’ik Fishers to engage in some sort o f  limited king salmon subsistence fishing in

early June 2012 would likely have had no material impact on the 2012 Kuskokwim king

100
salmon returns.

The Y up’ik Fishers are not asking to rob the Kuskokwim o f all its king salmon 

every fishing season. They are only asking for an opportunity to practice their religious 

beliefs. Pursuant to the free exercise law discussed above, the State must show that 

granting such an exemption would impermissibly harm a compelling interest. Moreover, 

it is incumbent upon the State to demonstrate why an alternative form o f regulation is 

unavailable and why there is not a less restrictive means o f protecting the king salmon 

population. For instance, would it not be possible for the State to implement a regulatory 

scheme, such as W isconsin’s religious exemption for the Ho-Chunk tribe, thereby 

allowing at least some opportunity for Yup’ik people to practice their religion. At trial,

100 Tr. 417:5-11.
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the court misapplied the law and failed to see that the State did not carry its burden to

justify infringing on a most sacrosanct freedom.

C. There Were Less Restrictive Means by Which the State Could Have
Protected the Kuskokwim King Salmon Run Without Completely Squelching 
the Yup’ik Fishers9 Religious Rights.

The evidence at trial showed that there were at least three different options the

State could have explored in an effort to preserve the Kuskokwim king salmon run, in

lieu o f prohibiting the Yup’ik Fishers from engaging in their religious practices.

Although these options could have resulted in providing more salmon for spawning and

for harvest, they were not seriously considered by the State, and the trial court failed to

require any explanation from the State for neglecting these options.

1. The State Should Have First Closed Down the Kuskokwim  
Bay Commercial Fishery.

As noted above, there is a commercial fleet that operates at the mouth o f the

Kuskokwim River. That commercial fishery targets red and chum salmon, but it always

catches hundreds o f  Kuskokwim king salmon “incidentally.” The average annual

101
incidental catch o f  Kuskokwim king salmon by that commercial fleet is 2,400 fish. The

State conceded at trial that, during the summer of 2012, the Kuskokwim Bay commercial

102
fleet caught hundreds o f  Kuskokwim king salmon. None of those commercial boats 

were cited or charged for “incidentally” catching Kuskokwim king salmon while, at the 

exact same time, the Yup’ik Fishers were barred by the State’s emergency in-river 

closures from engaging in any subsistence fishing for king salmon.

101 Exc. 115.
102 Tr. 318:6-12.
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Indeed, at trial, the State made a number o f extraordinary admissions concerning 

the Kuskokwim Bay commercial fleet. The State admitted that, when it opened up the 

Kuskokwim Bay commercial fishery in 2012, it knew for a fact that the commercial fleet

103
would “ incidentally” catch many Kuskokwim king salmon. The State admitted that 

during the same week that it opened up the Kuskokwim Bay commercial fishery, it was

104
citing the Y up’ik Fishers for catching king salmon. The State admitted that, when it 

opened up the Kuskokwim Bay for commercial fishing, it knew that subsistence needs on

105
the Kuskokwim had not been met. Finally, the State admitted that, when it opened up 

the Kuskokwim Bay commercial fishery, it had prohibited the Yup’ik Fishers from trying

to catch any king salm on.'06

The State contends that it could not allow the Yup’ik Fishers to catch any kings in 

early June because the State needed to absolutely protect the health o f the Kuskokwim 

king salmon return and that not even 38 king salmon -  one for each Yup’ik village on the 

Kuskokwim -  could have been provided to the Yup’ik people without endangering the

107
health o f  the run. The obvious question is, if  the Yup’ik Fishers could not be allowed 

to catch any Kuskokwim king salmon in early June because there was absolutely no

103 Tr. 313:10-13 (“Q: So, we know for a fact that those king salmon were Kuskokwim 
king salmon. A: Yes.”).
104

Tr. 297:20-24 (“Q: And so, at the same time, I think the same week that my clients 
were cited by either Fish and Game or Fish and Wildlife, the same week you also allow a 
commercial opening down in the Quinhagak district?” A: Yes.”).
105 Tr. 313:17-19.
106 Tr. 313:24-314:2.
107

Tr. 306:9-25.
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surplus o f fish to be caught by anyone, why were commercial fishing boats allowed to

catch several hundred Kuskokwim king salmon during that same time period? That

question was never answered by the State at trial. Nor was it addressed by the trial court.

2. The State Could Have Accommodated the Yup’ik Fishers’ 
Religious Rights By Implementing Tier II.

The law provides a mechanism -  Tier II -  for ensuring that some subsistence use

o f a fish or game stock or population may continue when there is not sufficient

108
harvestable surplus to provide for all users. Under AS 16.05.258, the State is supposed 

to identify the portion o f  each fish or game population that can be harvested consistent 

with sustained yield. I f  the harvestable portion o f the population is not large enough to 

satisfy the needs o f  all subsistence applicants, the State restricts access to that population. 

The more restrictive group o f subsistence permits are called Tier II permits. The Board 

identifies those eligible for Tier II permits through limitations based on (1) the customary 

and direct dependence on the game population by the subsistence user for human 

consumption as a mainstay of livelihood, and (2) the ability o f  the subsistence user to 

obtain food if subsistence use is restricted or eliminated. State v. Manning, 161 P.3d 

1215, 1216-1217 (Alaska 2007).

Tier II is not optional; by the plain language o f the statute, the State must 

implement Tier II whenever the available fish (or game) is inadequate to meet the

anticipated dem and.'09

I OR
Exc. 99:3-24.

109
AS 16.05.258(b)(4) provides, in pertinent part:
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The State failed to implement Tier II on the Kuskokwim in 2012.110 This Court 

need not guess at the reasons for the State’s inaction. At trial, the State candidly 

explained why it refused to implement Tier II.

First, the State’s fisheries managers think that Tier II is a bad idea and too

“restrictive.” 111 Under Tier II, as noted above, the harvestable surplus is allocated only to 

those, such as the Y up’ik Fishers, with the highest need or point total. But, outside of Tier

[I]f the harvestable portion o f the stock or population is not sufficient to 
provide a reasonable opportunity for subsistence uses, the appropriate board 
shall
(A) adopt regulations eliminating consumptive uses, other than 
subsistence uses;
(B) distinguish among subsistence users, through limitations based on

(i) the customary and direct dependence on the fish stock or game 
population by the subsistence user for human consumption as a 
mainstay o f livelihood;

. . . and
(iii) the ability of the subsistence user to obtain food if  subsistence 
use is restricted or eliminated.

(emphasis added). See also 5 AAC 99.010(c) (“If  all available restrictions for 
nonsubsistence harvests have been implemented and further restrictions are needed, the 
board will eliminate nonsubsistence consumptive uses, and reduce the take for 
subsistence uses in a series o f graduated steps under . . .  the T ie r  II’ distinction . . .  by 
distinguishing among subsistence users through limitations based on (1) the customary 
and direct dependence on the fish stock or game population by the subsistence user for 
human consumption as a mainstay of livelihood;. . . and (3) the ability o f  the subsistence 
user to obtain food if subsistence use o f  the stock or population is restricted or 
eliminated.”); State v. Manning, 161 P.3d 1215, 1217 (Alaska 2007) (describing the Tier 
II system); State v. Kenaitze Indian Tribe, 894 P.2d 632, 633 (Alaska 1995) (holding that 
when a fish or game population is insufficient to meet all subsistence needs, “Tier I users’ 
harvest opportunities must be curtailed or eliminated so that Tier II users can harvest the 
population”).
10 See, e.g., Tr. 353:8-10.

Tr. 338:13-16 (“Q: I think you were saying that you don’t consider Tier II a good 
idea. A; That’s right.”); Tr. 335:12-13 (“A: I t’s extremely restrictive. People think they 
are getting restricted now, wait until you got Tier II.”).
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II, all Alaska residents are allowed to pursue and harvest the resource. The State’s

fisheries managers prefer to allocate any harvestable surplus to all Alaska residents,

instead o f  to just a chosen few, because that way “everybody at least [will get] a little 

1 1 2
bit.” One o f  the State’s experts elaborated on the perceived inequities o f  Tier II: 

“ [Y jou’re limiting specific subsistence users. So, you are taking that large user group 

with subsistence users [all Alaska residents] and then you are picking a small portion o f 

those . . .  .” 113

Second, the State’s fisheries managers dislike Tier II because it restricts their

114
managing autonomy. Outside o f Tier II, fisheries managers can open and close any 

fishery by way o f emergency orders. In fact, the State issued various “emergency” orders 

on the Kuskokwim in the summer of 2012.115 Under Tier II, on the other hand, fisheries 

managers are obligated to prioritize some users over others.

The State’s fisheries managers may not like Tier II, but it’s the law. And it is 

mandatory.116 And despite the State’s refusal to act on the Kuskokwim in 2012, the State 

does have substantial experience with implementing Tier II. Perhaps the most established

112 Tr. 339:9-10.
113 Tr. 270:17-19.
114 Tr. 354:9-12 (“I don’t think we’ve really considered submitting [a Tier II proposal to 
the Board o f  Fish], because that [Tier II] reduces our management flexibility. And we 
always try to maintain as much flexibility as we can . . . . ”).
" 5 See, e.g., Exc. 201-08.
" 6 See, e.g., AS 16.05.258(b)(4).
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Tier II subsistence permit system involves the Nelchina caribou herd.

Indeed, the State even has experience in implementing Tier II in the context o f a

distressed fishery. The State did precisely this for Norton Sound chum salmon. Tier II

permits are now allocated for Norton Sound chum salmon using the two statutory criteria:

customary and direct dependence on chum salmon as a mainstay o f  livelihood and ability

118
to obtain food if  subsistence use is restricted or eliminated.

Tier II could and should have been implemented with regard to the Kuskokwim 

king salmon fishery in 2012, or before. It would have better accommodated the Yup’ik 

Fishers’ spiritual practices (given Tier II’s focus on customary and direct dependence on 

the resource and ability to obtain food if  subsistence use is restricted or eliminated) than

119
the State’s flat prohibition o f  all subsistence king salmon fishing.

See Robert J. Wolfe, Local Traditions and Subsistence: A Synopsis fro m  Twenty-Five
Years o f  Research by the State o f  Alaska , Technical Paper No. 284 at 45-51 (Alaska
Department o f Fish & Game, Division o f Subsistence, July 2004). In Manning, the
Alaska Supreme Court considered the point system which the State used to allocate Tier
II permits for the Nelchina caribou subsistence hunt, and held that two o f  the factors for
awarding points -  the cost of groceries and the cost o f gasoline in the applicant’s
community -  were constitutional but that one -  the applicant’s alternative sources o f
game -  was not. See 161 P.3d at 1216.
Tj 8

See AS 16.05.258(b)(4). The State Board o f Fisheries has established a point system 
for determining eligibility for a Tier II subsistence Chum Salmon permit in Norton 
Sound. See 5 AAC 01.182(b). Out o f  85 possible points, up to 75 may be given for “an 
applicant’s customary and direct dependence on the chum salmon stock for human 
consumption as a mainstay o f livelihood,” and up to 10 may be given for “an applicant’s 
direct dependence on subsistence chum salmon fishing and ability to obtain food if 
subsistence uses o f  Subdistrict 1 chum salmon are restricted or eliminated, based on the 
relative availability o f  alternative sources o f the chum salmon to the applicant’s 
household.” 5 AAC 01.184(a); see also Exc. 105:3-106:3.

Exc. 105:3-106:3, 141:19-142:17. In Manning, the court recognized that Tier II serves 
the purpose o f “preserving a traditional culture and way o f life.” 161 P.3d at 1223 n.38

26



At trial, the State claimed that Tier II could not have been implemented on the

Kuskokwim in 2012 because there was no harvestable surplus of king salmon to allocate

120
to any users. The evidence proves the contrary: the State knowingly allowed 20,000

Kuskokwim king salmon to be harvested by all Alaska residents.12' I f  there were 20,000

harvestable Kuskokwim king salmon, the State had a duty to first allocate that limited

supply to selected users, like the Yup’ik Fishers, in accord with Tier II.

The State also tried to excuse its inaction by claiming that the Tier II system is too

122
complicated to implement “mid-season.” But that claim ignores the uncontradicted 

facts: the State was on notice, before the summer o f  2012, that the Kuskokwim king

123
salmon run was in jeopardy, that the State’s “management objectives” were not being 

m et,I24and that basic subsistence needs were not being m et.125 The summer o f 2012 was 

an “emergency” only because the State turned a blind eye to the crisis that has been 

developing on the Kuskokwim River since 2000. Moreover, the State’s argument that the 

Tier II system is too complicated to implement “mid-season” was undermined when the 

State’s own expert conceded that it might have been be possible to implement Tier II

(citations omitted). Given this purpose, it would be reasonable for the State to consider 
the option o f implementing the Tier II criteria in a way that recognizes the spiritual aspect 
o f  taking King Salmon.
120 Tr. 520:17-18.
121 Tr. 265:19-266:4.
122 Tr. 520:7-8.
123

Exc. 116 (“Chinook abundance has been in decline since 2000.”).
124 ^

Exc. 140
125

Compare Exc. 192 (noting average subsistence need in past decade is 81,000 King 
salmon per year) with Exc. 131 (noting average subsistence take since 2000 is less than 
81,000 King salmon per year).
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m idseason.126 But the State never meaningfully explored the option.'27

3. The State Should Have Acted to Lower the Bering Sea 
Pollock Fleet By-Catch of Kuskokwim King Salmon.

In the interest o f  protecting its compelling interest in conserving Kuskokwim king

salmon, the State should have First sought to restrict bycatch in the Bering Sea pollock

128
fishery, before interfering with the religious practices of the Yup’ik Fishers. That

129
fishery’s bycatch includes thousands o f Kuskokwim River king salmon.

The State plays an active and central role in the management o f  king salmon 

bycatch in the Bering Sea pollock fishery via the North Pacific Fishery Management

126 Tr. 278:13-15 (Q: “ [C]ould something like that [Tier II] be implemented in-season? 
A: Maybe.”)
127

The fact is, Tier II is highly controversial; it allows some Alaskans access to a limited 
resource, while prohibiting other Alaskans from that same resource. Tr. 151:4-152:1 
Alaska has endured over 20 years o f political and legal fighting over whether any 
Alaskan should have priority over any other Alaskan when it comes to fish and game. 
Given the contentious nature o f these allocation decisions, there was little or no motive 
for the State to take the difficult step o f imposing Tier II on the Kuskokwim; it was much
easier not to.
128

The Bering Sea pollock fishery is the largest fishery by volume in the United States. 
See North Pacific Fishery Management Council, Bering Sea Chinook Salmon 
M anagement Final Environmental Impact Statement ES-2 (Dec. 2009).
129

According to the most recent genetic stock identification work, 73% o f  the Bering Sea 
pollock fishery king salmon bycatch is from Western Alaska river systems, including the 
Kuskokwim. See Exc. 147-91; see also C.M. Guthrie, III, et al., Genetic Stock 
Composition Analysis o f  Chinook Salmon Bycatch Samples from  the 2010 Bering Sea 
Trawl Fisheries, D ep’t Com., NOAA Tech. Memo 2012 NMFS-AFSC-232. King salmon 
bycatch in that fishery was 12,369; 9,697; and 25,499 in 2009, 2010 and 2011, 
respectively. National Marine Fisheries Service, BSAI King salmon Mortality Estimates, 
1991-present (Oct. 22, 2013) , available at http://alaskafishers.noaa.gov/sustainable 
fisheries/inseason/King_salmon_mortality.pdf.
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Council (“the Council”) . '30 The Commissioner o f  the Alaska Department o f  Fish and 

Game (“ADF&G”) holds a designated seat on the 11-voting member Council, and five 

additional seats are selected by the Secretary o f Commerce from people nominated by the 

Governor o f A laska.'3'

The king salmon bycatch management program the Council unanimously adopted

132
in 2009 was in fact proposed by the State through the ADF&G Commissioner. Under 

the program, Amendment 91, which went into effect in 2011, the Bering Sea pollock 

fishery is allowed to take up to 47,591 king salmon as bycatch every year.133

The State, via its seat on the Council and the Governor’s direct appointment 

authority for a majority o f  seats, has a great deal o f  influence on the Council. The State 

points to its compelling interest in conserving Kuskokwim River king salmon as its 

justification for interfering with the Yup’ik Fishers’ religious practices. Instead o f  first 

interfering with the Yup’ik Fishers’ religious practices in an effort to protect this 

compelling interest, the State should have first used its power on the Council to reduce

134
the Pollock fleet’s king salmon bycatch o f Kuskokwim River king salmon.

16 U.S.C. § 1852.
131 See 16 U.S.C. § 1852(a)(1)(G); 16 U.S.C. § 1852(b)(1)(A).
132

See North Pacific Fishery Management Council, Final Minutes 192nd Plenary Session 
Apr. 1-7, 2009, at 17, available at http://alaskafisheries.noaa.gov/npfmc/PDFdocuments 
/m inutes/409Council.pdf.
133 50 CF R§  679.21(f)(2).
134

Understanding the conflict between the bycatch management program adopted by the 
State in 2009 and its management responsibility for the declining Western Alaska King 
stocks, the State recently successfully introduced a motion that if adopted as an 
amendment to the management plan would eventually require additional measures to
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The State has never so acted; instead o f  taking any action to prohibit or reduce the 

wasting o f  thousands and thousands o f  king salmon by the Pollack fleet, the State instead 

acted to prohibit the Yup’ik Fishers from catching a few hundred king salmon in accord 

with their religious views. 135 At trial, the State called no witnesses to explain how or 

why the Bering Sea pollock fishery was allowed to catch Kuskokwim king salmon as 

bycatch while the Yup’ik Fishers were effectively barred from king salmon subsistence 

fishing in early June. Nor did the State claim that it had no control over the Bering Sea 

pollock fishery’s bycatch. Instead, the State took the position that the only way to protect 

the Kuskokwim king salmon returns was to infringe on the Y up’ik Fishers’ religious 

practices. No doubt, it is much easier for the State to infringe on the Yup’ik Fishers’ 

religious practices, instead o f acting against the Bering Sea pollock fishery. But this 

easier political route is not what the free exercise clause demands.

D. The State Failed to Establish That It Was Necessary to Interfere with the
Yup’ik Fishers’ Religious Practices In Order to Protect the Kuskokwim King 
Salmon Run.

As noted above, the critical inquiry in this case is not simply whether the State has 

identified a compelling interest for interfering with the Yup’ik Fishers’ religious 

practices. Instead, the issue is whether the State has proven that its compelling interest

reduce bycatch. See Bering Sea Salmon Bycatch, News and Notes (North Pacific Fishery 
M anagement Council, Anchorage, AK), Oct. 2013, at 1.

The State apparently does not believe that the subsistence law, AS 16.05.258, or the 
Sustained Yield Clause o f  Alaska’s Constitution, art. VIII, § 4, applies to actions that it 
takes on the Council. Allocating 60,000 king salmon to the Bering Sea pollock fishery 
while many Western Alaska Chinook stocks are falling far short o f  minimum escapement 
goals and when subsistence fisheries have been severely restricted or closed is clearly 
inconsistent with sustained yield management and the subsistence priority.
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would suffer if  the Yup’ik Fishers’ religious practices were accommodated.'36 To meet 

this burden, the State would have had to prove at trial that, if the Yup’ik Fishers were 

allowed to engage in their religious practices, the sustainability o f the Kuskokwim king 

salmon return would have been jeopardized.

The State failed to adduce any such evidence. In fact, one o f the experts called by 

the State admitted the precise opposite, i.e., that if  the Yup’ik Fishers had been allowed to 

briefly pursue king salmon in early June 2012 in accord with their religious practices, the

137
Kuskokwim king salmon return would not have been impacted.

And the record itself contradicts the State’s claim. Again, the State concedes that it 

allowed 20,000 Kuskokwim king salmon to be caught -  by all Alaskans -  in the summer

138
o f 2012. The fact that the State was willing to allow the harvest o f 20,000 Kuskokwim 

king salmon by all Alaskans shows that the minimal harvest o f  king salmon by the 

Yup’ik Fishers would not have materially harmed the sustainability of the Kuskokwim 

king salmon return.

Yes, as noted above, the State philosophically thought that this wider sharing of 

the harvestable 20,000 king salmon, amongst all users, instead o f  just the users with the 

greatest need for, and with the greatest connection to the resource, such as the Yup’ik 

Fishers, made for better public policy. As the State’s expert explained: “everybody get[s]

136 See Larson v. Cooper, 90 P.3d 125, 132 (Alaska 2004).
137

Tr. 417:5-11 (“Q: Okay. Would you have concerns about allowing 22 Y up’ik men, 
from a biological standpoint, to go subsistence fishing for a brief period o f  time on or 
about June 20? A: Could I ask what size gear they were using? Q: Yes. Let’s say it 
ranged from 5 % - 8 XA1 A: I probably would not have a biological concern.”).
138

Tr. 283:23-24 (“However, we allowed a 20,000 [King salmon] harvest.”).
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139
a little.” But this philosophy does not comport with the free exercise clause. Under the

free exercise clause, if  there is only a little bit, that little but should be allocated to those

with a religiously protected interest in that little bit.

II. THE YUP’IK FISHERS WERE CONVICTED FOR ENGAGING IN 
PROTECTED RELIGIOUS ACTIVITY.

As noted above, the State conceded at trial that subsistence fishing for king salmon 

is religious. But, in its closing argument, the State posited an alternative argument: while 

subsistence fishing for king salmon is a religious activity, “subsistence fishing for [king 

salmon] in violation o f  the restrictions that the State imposed in 2012, the specific 

restrictions about gear size and the location and time o f  fishing is not a religious

140
activity.” What the State means to say, in effect, is that the Yup’ik Fishers could have 

fished for king salmon somewhere else, or at some other time, or in some other manner 

than with salmon nets.

As to location, the State is apparently suggesting that the Yup’ik Fishers could 

have somehow traveled from their Native villages to the Bering sea, or to the Pacific 

ocean, or somewhere else far away from their villages, and fished there, since the State

141
had effectively prohibited all king salmon fishing on the Kuskokwim River.

Tr. 339:9-10.
140

Tr. 515:14-20.
141

The State’s expert repeatedly testified that the State had closed the Kuskokwim River 
to all king salmon fishing. See, e.g., Tr. 554:25-555:6 (“And then, when we closed 
salmon fishing, we did allow four inch net mesh ... to harvest non salmon species, such 
as whitefish.”); Tr. 266:16-7 (“But salmon fishing was closed.”); Tr. 266:25-267:1. The 
State Troopers confirmed the same. See Tr. 554:25-555:6 (“This is a subsistence
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As to timing, the State is apparently suggesting that the Yup’ik Fishers could have 

waited indefinitely and hoped that someday the State would open the Kuskokwim River 

to salmon fishing and that this someday would still be during the “drying season.”

As to gear, the State is apparently suggesting that the Yup’ik Fishers could have 

tried to use their hands (or nets for small fish) in an effort to catch king salmon, since the

142
State had prohibited the use of all salmon nets.

The first problem with the State’s place and manner argument is that the State

143
effectively waived it at trial : the State adduced no evidence of any sort as to where the 

Y up’ik Fishers might have pursued king salmon, when they might have (since, at the time 

the Y up’ik Fishers went fishing on June 20, the State had not disclosed when, if ever, it

144
would reopen the Kuskokwim River to salmon fishing); or how they might have (since,

145
as noted above, as o f June 20, it was illegal to fish for king salmon). The State’s failure

emergency order and it . . . describes that subsistence fishing for salmon is closed, and 
that subsistence fishing is only allowed for species other than salmon . . . .”).
142

The State’s expert testified that the State had closed the river to all salmon gear. See, 
e.g., Tr. 294:10-11 (“The -  king gear -  salmon gear was closed, salmon gill net gear was 
closed.”); see also Exc. 60 (“[D]uring subsistence salmon closures, 4 inch or less mesh 
size gillnets, not to exceed 60 feet in length, are allowed to harvest non-salmon species 
such as whitefish.”) (emphasis added).
143

See, e.g., Millette v. Millette, 111 P.3d 258, 267 (Alaska 2008) (“It is well established 
that issues are waived for purposes o f  appeal if  not adequately raised below.”).
144

At no point in time did the State inform the community that, on a date certain, the 
king salmon fishery would be opened. Instead, and as set forth above, the State closed 
the entire Kuskokwim River to all salmon fishing, at the very beginning o f the King 
Salmon season, then it extended that closure another five days. See Exc. 201 - 203.
145

See n. 13 supra.
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1

to properly raise this issue explains why none o f the State’s three experts mentioned this

146
idea and why the trial court nowhere discussed this notion in its seven-page opinion.

Moreover, the State’s argument flies in the face o f  the Alaska Supreme Court’s 

free exercise jurisprudence. While it is correct that place and manner restrictions can be 

imposed on religious practices, those restrictions have to be reasonable; telling a Y up’ik 

fisherman that he can travel to the high seas, or miles and miles away from his village to 

catch a king salmon, is not reasonable.

147
Seward. Chapel, Inc. v. City o f  Seward, is the leading case in Alaska on place 

and manner restrictions on religious exercise. There, members o f  a certain religion 

wanted to operate a church and parochial school in a residential neighborhood in 

Seward.148 However, the city’s zoning laws prohibited the church from operating a

149
parochial school in the area. The city told the church that it was free to operate its 

parochial school in other areas o f  Seward, but not in the residential neighborhood where 

the existing church building was located.'50

146
See, 4 C.J.S. Appeal and Error § 313 (2005) (“An appellate court does not ordinarily 

pass on questions raised but not ruled on in the court below . . . . ”).
47 6 5 5 P.2d 1293 (Alaska 1982).

148 See id. at 1295.
149 f

See id.
150 See id. at 1300-1302.
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The church sued the city and claimed that the city’s zoning laws violated its free

exercise rights.15' But the Alaska Supreme Court easily and correctly rejected this

argument. The court explained:

[I]n this case it cannot be said that the city’s zoning ordinance forces 
members o f  the church to set aside their beliefs in order to comply with 
the zoning ordinance. The fact that Seward Chapel would find it more 
convenient to locate its school in Forest Acres does not mean that the 
city has imposed an impermissible burden upon church members’ rights

152
by requiring that the school be located elsewhere.

Here, by contrast, the State effectively prohibited all subsistence King salmon 

fishing on the Kuskokwim River in early June 2012.153 Unlike the zoning laws in Seward 

Chapel, the State here did not set aside a special area on the river, or a tributary, where 

the State allowed religiously minded Yup’ik people to pursue king salmon. Nor did the 

State set aside a special time (such as, for example, on Monday evening between 4:00 

p.m. - 5:00 p.m.) when religiously-minded Yup’ik people, like the Y up’ik Fishers, might 

pursue king salmon. Nor did the State allow religiously-minded Yupiit to pursue king 

salmon with special types o f  salmon gear designed to catch small numbers o f  salmon

154
(such as, for example, dip nets). Nor did the State allow religiously-minded Yupiit to

151 See id.
152 Id. at 1302 (emphasis added).
153 See, e.g., Exc. 60-61; Tr. 266:25-267:1 (“[S]almon fishing was closed.”); Tr. 554:25- 
555:6 (“This is a subsistence emergency order and it . . . describes that subsistence 
fishing for salmon is closed, and that subsistence fishing is only allowed for species other 
than salmon . . . .”); Exc. 1 (“[Defendant] unlawfully ... did subsistence fish salmon ... 
during subsistence salmon closure.”).154

Which is precisely what the State has started allowing Native people on the Yukon to 
use, so as to preserve king Salmon while at the same time allowing Native people to
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pursue king salmon if  they limited their catch to a small number o f fish for each village. 

N or did the State inform religiously-minded Yupiit that they would be allowed to pursue 

king salmon if  they only waited X additional days.

If, in Frank, the State had prohibited the religiously-minded Athabascans from 

hunting moose in some areas, but allowed it in other reasonably accessible areas, the 

result in that case may well have been different. In fact, the court in Seward Chapel 

explained as much: “By way o f analogy, our ruling in Frank might well have been 

different had the State’s game regulations not prevented the appellant from providing 

moose meat for a funeral potlatch but had reasonably limited the areas in which a moose 

could be taken,” 155

However, in Frank, the State did not set aside any area where religiously-minded 

Athabascans might try to catch a moose for the funeral potlatch. This effectively 

prevented the Athabascans from exercising their “deeply rooted religious beliefs” and 

thus violated the free exercise clause. Here, the State acted in the same ham-handed 

fashion: it effectively prohibited all king salmon fishing on the Kuskokwim River in early 

June 2012 and thus effectively prevented the Yup’ik Fishers from exercising their 

religious activity. This, as in Frank, violated the free exercise clause.

provide for themselves. See 5 AAC 05.362(k)(l)(A); http://www.alaskapublic.org 
/2013/06/2 8/unprecedented-restrictions-change-lower-yukon-fishing-culture/.

Seward Chapel, 655 P.2d at 1302 n.34.
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CONCLUSION

For the forgoing reasons, the Yup’ik Fishers respectfully request that this Court 

REVERSE their convictions.

DATED this ay o f  November, 2013, at Anchorage, Alaska.
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