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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
STAND UP FOR CALIFORNIA!, et al. 

 
Plaintiffs, 
 
v. 
 

UNITED STATES  
DEPARTMENT OF INTERIOR, et al. 

 
Defendants, 
 

NORTH FORK RANCERHIA  
OF MONO INDIANS, 
 

Defendant-Intervenor. 

 
 
 
 
 
Civil Action No. 12-2039 (BAH) 
 
Judge Beryl A. Howell 

 

MEMORANDUM AND ORDER 

This action challenges a decision of the United States Department of the Interior’s 

(“DOI)” Bureau of Indian Affairs (“BIA”) under the Administrative Procedures Act, 5 U.S.C. § 

706.  The plaintiffs contend, in part, that the federal defendants failed to comply with certain 

portions of the Clean Air Act when “approving and supporting” the defendant-intervenor’s fee-

to-trust application.  See Am. Compl. ¶ 85, ECF No. 56.  Pending before the Court is the federal 

defendants’ Motion for Stay of Litigation and Partial Remand, ECF No. 63 (“Defs.’ Mot.”), 

which seeks to allow the federal defendants voluntarily to remand this administrative action to 

the DOI for ninety days in order to remedy a minor procedural defect, rather than “consum[e] 

any of the Court’s time.”  Defs.’ Mem. Supp. Mot. Stay & Part. Remand (“Defs.’ Mem.”) at 1, 

ECF No. 63-1.  For the reasons set forth below, the federal defendants’ motion is granted. 
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I. BACKGROUND 

The factual background of this matter is laid out in considerable detail in this Court’s 

previous Memorandum Opinion denying the plaintiffs’ request for a preliminary injunction.  See 

Stand Up for California! v. U.S. Dep’t of Interior, 919 F. Supp. 2d 51, 54–61 (D.D.C. 2013).  In 

short, the plaintiffs challenge the federal defendants’ determination to accept an approximately 

300 acre parcel of land in Madera County, California, into trust for the defendant-intervenor and 

the federal defendants’ subsequent decision to allow the defendant-intervenor to build a resort 

casino on the land.  See id. at 54.  Following this Court’s denial of the plaintiffs’ request for 

injunctive relief to enjoin the transfer of the land’s title into trust, the plaintiffs filed an Amended 

Complaint alleging, inter alia, that the federal defendants violated the Clean Air Act by failing to 

provide required notices to certain federal, state, and tribal entities as required by 40 C.F.R. § 

93.155.  See Am. Compl. ¶¶ 88–89. 

The regulation in question requires that, when making a declaration that a proposed 

government action conforms to a state’s implementation plan (“SIP”) under the Clean Air Act, a 

federal agency must: 

provide to the appropriate EPA Regional Office(s), State and local air quality 
agencies, any federally-recognized Indian tribal government in the nonattainment 
or maintenance area, and, where applicable, affected Federal land managers, the 
agency designated under Section 174 of the [Clean Air] Act and the [Metropolitan 
Planning Organization], a 30-day notice which describes the proposed action and 
the Federal agency’s draft conformity determination on the action.   

 
40 C.F.R. § 93.155(a).  Similarly, a federal agency must notify the same entities “within 30 days 

after making a final conformity determination.”  40 C.F.R. § 93.155(b).  Notably, unlike the 

notice and comment required for public participation in conjunction with the same section of the 

Clean Air Act, see 40 C.F.R. § 93.156(b) (requiring thirty days for “written public comment 

prior to taking any formal action on the draft determination”), the notice provision challenged by 
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the plaintiffs does not provide for any comment period, nor require any response to any 

comments.  Compare 40 C.F.R. § 93.155 (providing that the agency must “provide to” the 

relevant agencies the requisite notice) with 40 C.F.R. § 93.156(b-c) (requiring notice for public 

in “prominent advertisement in a daily newspaper[,] . . . providing 30 days for written public 

comment prior to taking any formal action” and “document [the agency’s] response to all the 

comments received on its draft conformity determination”).   

In evaluating the plaintiffs’ claims, the federal defendants determined that “they have no 

documentation to establish that they complied” with 40 C.F.R. § 93.155 and the “employee in 

charge of this project was ill at the time and has since passed away.”  Defs.’ Mem. at 1; 4.  

Although it is clear that at least some of the agencies, including the relevant Environmental 

Protection Agency (“EPA”) regional office, local air pollution control district, and at least one of 

the plaintiffs did, in fact, receive notices as required under 40 C.F.R. § 93.155(a) and (b), the 

defendants “cannot confirm that the Draft and Final Conformity Determinations and required 

notices were sent . . . in compliance with 40 C.F.R. § 93-155(a) and (b).”  See Decl. of Kevin 

Bearquiver, Dep. Regional Dir., BIA-Pacific Regional Office (“Bearquiver Decl.”) ¶¶ 8; 11, ECF 

No. 63-2. 

In response to the plaintiffs’ allegation that the federal defendants failed to comply with 

the aforementioned section of the Clean Air Act, the federal defendants seek the Court’s 

permission for a ninety day stay so as to provide the requisite notices, thus avoiding “the need for 

the parties to argue over whether the notice that can be documented is sufficient or whether any 

shortcomings in the notice process can be disregarded as harmless error.”  Defs.’ Mem. at 2.  The 

federal defendants request that this Court retain jurisdiction over the matter and decline to vacate 

the underlying conformity determination to “avoid the disruption and burden that could result 
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from an order that could require the Federal Defendants to undo their action of February 5, 

2013” when they took the land in question into trust for the defendant-intervenor.  Id. at 3. 

II. DISCUSSION 

The plaintiffs assert that the federal defendants must either “rescind the trust decision and 

move to dismiss the pending case as moot” or “defend the final decision and suffer the Court’s 

judgment on its legality.”  Pls.’ Mem. Resp. Defs.’ Mot (“Pls.’ Opp’n”) at 1.1  Plaintiff Picayune 

Rancheria of the Chukchansi Indians has joined in the other plaintiffs’ opposition in full.  See Pl. 

Picayune Rancheria’s Mem. Response to. Defs.’ Mot. at 1, ECF No. 72.  

At the outset, the plaintiffs overstate the level of procedural error that may have occurred 

regarding the conformity determination at issue.  Consistent with the plaintiffs’ view that, inter 

alia, “public participation” is “integral to the [Clean Air Act’s] regulations,” Pls.’ Opp’n at 13, 

the defendants “made public the Draft Conformity Determination and Final Conformity 

Determination by placing notices in the Madera Tribune,” as required by the public notice and 

comment portion of the Clean Air Act, see Bearquiver Decl. ¶ 7.  While the plaintiffs have put 

forward a declaration from one tribe’s legal counsel, the Table Mountain Rancheria, that alleges 

the tribe did not receive the requisite notice and would like to submit comments, see Decl. of 

Daniel E. Casas, Counsel, Table Mountain Rancheria, (“Casas Decl.”) ¶¶ 6–8, ECF No. 71-1, the 

declaration fails to take into account the text of the regulation which does not require a 

“comment” period at all from the tribal governments.  See 40 C.F.R. § 93-155.  The alleged 

                                                 
1 The defendant-intervenor North Fork Rancheria of Mono Indians, argues the opposite, breaking with the federal 
defendants and asking the Court to “rule now that any potential notice error was harmless.”  Def.-Int. Resp. Defs.’ 
Mot. (“Def.-Int.’s Opp’n”) at 1–2.  A procedural violation of a regulation is, under the APA, sufficient grounds for a 
Court to set aside the agency’s decision, regardless of whether the procedural deficiency is “harmless.”  See 5 U.S.C. 
§ 706(2)(D); see also Hawaii Longline Ass’n v. Nat’l Marine Fisheries Serv., 281 F. Supp. 2d 1, 25–26 (D.D.C. 
2003) (noting that the APA does not differentiate between substantive and procedural defects).  The Court declines 
to allow the defendant-intervenor to dictate litigation strategy to the defendants, especially where, as here, there is 
ample justification for the defendants’ chosen course of action. 
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violation is not, as the plaintiffs argue, a “notice and comment” violation but, rather, a notice 

defect that did not affect the “public participation” that the plaintiffs assert is “integral to the 

CAA’s regulations.”  Thus, public notice and comment is not at issue. 

Moreover, it is clear that at least three of the entities required to receive notice separate 

from the public notice—one tribal government, the local air quality district, and the regional 

EPA office—did receive the statutorily prescribed notice and two of those entities provided 

detailed comments to the defendants.  See id. ¶ 8; Defs.’ Reply Supp. Mot. Stay & Part. Remand 

(“Defs.’ Reply”) at 5, ECF No. 76.  The procedural defect, if present at all, only pertains to a 

small number of government entities, not including those most likely to have substantive 

comments, namely, the local air quality district and the regional EPA office, which already 

received notice.  See id.2 

The remedy for the defendants’ alleged violation, if it were found to have occurred, 

would be a court-ordered remand.  See Public Serv. Com’n of Dist. of Columbia v. FCC, 906 

F.2d 713, 717 (D.C. Cir. 1990) (“When opportunity for such notice and comment is inadequate, 

remand is frequently the correct remedy.”).  Indeed, in this Circuit remand motions are 

“commonly grant[ed]” to “allow agencies to cure their own mistakes rather than wasting the 

courts’ and the parties’ resources reviewing a record that both sides acknowledge to be incorrect 

or incomplete.”  Ethyl Corp. v. Browner, 989 F.2d 522, 524 (D.C. Cir. 1993); see also 

Carpenters Indus. Council v. Salazar, 734 F. Supp. 2d 126, 132–33 (D.D.C. 2010) (collecting 

cases granting voluntary remand to federal agency in face of new information).  

                                                 
2 The level of procedural defect is further minimized by the fact that the much broader Environmental Impact 
Statement required under the National Environmental Policy Act (“NEPA”) was widely publicized and heavily 
commented upon.  See Bearquiver Decl. ¶ 8 (noting that “[m]ost interested parties had already commented 
extensively during the NEPA process and air quality impacts were not the focus of most of those comments.”).   
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The real dispute raised by the plaintiffs is not with the remand to cure any procedural 

deficiency, but with the remedy.  The plaintiffs seek more than a limited remand, asking the 

Court to vacate the entire trust determination, of which the conformity determination is only a 

small piece.  See Pls.’ Opp’n at 9.  The plaintiffs argue that “vacatur is the presumptive remedy 

for any APA violation,” id. at 10, when a court finds that an agency action was made “without 

observance of procedure required by law,” see 5 U.S.C. § 706(2)(D).  This argument runs 

directly counter, however, to the D.C. Circuit’s holding in Sugar Cane Growers Co-op of Fla. v. 

Veneman, 289 F.3d 89, 98 (D.C. Cir. 2002) (“Sugar Cane Growers”).  In Sugar Cane Growers, 

the D.C. Circuit explicitly rejected the same argument put forward by the plaintiffs here, noting 

that the plaintiffs’ assertion is “simply not the law.”  Id.  Rather, “[t]he decision whether to 

vacate depends on ‘the seriousness of the order’s deficiencies (and thus the extent of doubt 

whether the agency chose correctly) and the disruptive consequences of an interim change that 

may itself be changed.’”  Id. (quoting Allied-Signal, Inc. v. U.S. Nuclear Regulatory Comm’n, 

988 F.2d 146, 150–51 (D.C. Cir. 1993)) (alteration in original). 

Here, the alleged deficiency in compliance with applicable Clean Air Act regulations is 

not so great as to cast doubt on whether the federal defendants will “be able to substantiate 

[their] decision on remand.”  Allied-Signal Inc., 988 F.2d at 151.  This is particularly true where, 

as here, the federal defendants have already considered comments from numerous stakeholders, 

including those governmental entities that must be provided notice under the limited remand 

with the greatest expertise.  See also Heartland Reg’l Med. Ctr. v. Sebelius, 566 F.3d 193, 198 

(D.C. Cir. 2009) (supporting remand without vacatur where requirement was “invalid” because 

agency failed to adequately respond to comments); Louisiana Fed. Land Bank Ass’n, FLCA v. 

Farm Credit Admin., 336 F.3d 1075, 1085 (D.C. Cir. 2003) (finding vacatur inappropriate where 
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defect was minor and vacatur would “preclude a set of voluntary transactions that both 

originating and participating System lenders find advantageous”); WorldCom Inc. v. FCC, 288 

F.3d 429, 434 (D.C. Cir. 2002) (remanding without vacatur where “there is plainly a non-trivial 

likelihood that the Commission has the authority to elect such a system,” relying upon Allied-

Signal).  Precedent indicates that where, as here, there is “substantial likelihood that the agency, 

after further consideration, will be able to remedy its error and reach a similar overall result on a 

valid basis,” see Heartland Reg’l Med. Ctr., 566 F.3d at 198, remand without vacatur is an 

acceptable—and likely the preferred remedy—to cure a procedural deficiency.3  Consequently, 

the Court sees no reason to vacate the federal defendants’ action when it is substantially likely 

that the federal defendants will reach the same conclusion and reinstitute the same action in 

ninety days after the expiration of the remand period. 

As for the plaintiffs’ argument that the remand should require the defendants to perform 

the entire Clean Air Act conformity determination again—from start to finish—the plaintiffs 

provide no persuasive reason for such an action.  The plaintiffs rely primarily on the new model 

for motor vehicle emissions set forth in 78 Federal Register 14533 (March 6, 2013), which 

requires the use of a new model for determining the effects of emissions.  Pls.’ Opp’n at 21.  As 

the federal defendants correctly point out, these regulations apply only to “new . . . regional 

emissions analyses” begun after September 6, 2013, meaning the new models are not required 

                                                 
3 Since the case law tends not to examine the second prong of the Allied-Signal analysis when there is a substantial 
likelihood of similar results through voluntary remand, see, e.g., WorldCom, Inc., 288 F.3d at 434, there is no reason 
to address the second prong here, particularly as the stay requested will be of such a short duration.  In any event, the 
defendant-intervenor has, for example, pointed out that vacatur would result in the incurring of substantial title 
transfer taxes and fees, property taxes, and escrow fees in taking the land out of trust and returning it to trust shortly 
thereafter.  See Decl. of Scott M. Nielson, Executive Vice President and Chief Development Officer, Station Casinos 
LLC (“Nielson Decl.”) ¶ 5, Def.-Int.’s Opp’n Add. I, ECF No. 70-9. 
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for the already instituted conformity determination at issue here.  78 Fed. Reg. 14,533-01 (Mar. 

6, 2013) at Part II.F.4   

The plaintiffs also argue that “[r]emand without vacatur may circumvent plaintiffs [sic] 

ability under section 2412(d) of the Equal Access to Justice Act (“EAJA”), to obtain fees awards 

for the successful prosecution of their APA claim because the EAJA requires plaintiffs to be a 

prevailing party to a final judgment.”  Pls.’ Opp’n at 20.  It is unclear how granting the federal 

defendants’ motion to remedy the error pointed out to them by the plaintiffs would adversely 

affect the plaintiffs’ status as a prevailing party, and the plaintiffs provide no authority indicating 

that such a remand would jeopardize their ability to seek fees under the EAJA.   

Thus, the plaintiffs’ arguments are unpersuasive.  

III. CONCLUSION 

For the foregoing reasons, upon consideration of the federal defendants’ Motion For Stay 

of Litigation and Partial Remand, ECF No. 63, the legal memoranda, declarations, and 

submissions in response thereto, and the entire record therein, it is hereby  

ORDERED that the defendants’ Motion for Stay of Litigation and Partial Remand is 

GRANTED; and it is further 

ORDERED that this matter is STAYED until March 17, 2014; and it is further 

ORDERED that the conformity determination at issue in this matter is REMANDED to 

the defendants WITHOUT VACATUR to allow the defendants to undertake the notice process 

required by 40 C.F.R. § 93.155; and it is further 

                                                 
4 As for the plaintiffs’ argument that the notice must be provided to the required entities at the same time as the 
public notice and comment, Pls.’ Opp’n at 21–22, the applicable regulations do not include a temporal component 
and the plaintiffs do not offer any case law or other support to indicate the Court should read such a requirement into 
the regulations.   
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ORDERED that on March 17, 2014, the parties shall jointly file a status report with the 

Court indicating (a) the progress of the conformity determination; (b) whether the administrative 

record already certified shall be supplemented; (c) whether there is good cause to continue the 

stay; and (d) propose a briefing schedule to control further proceedings in this matter. 

SO ORDERED. 

Date:  December 16, 2013 

__________________________ 
BERYL A. HOWELL 
United States District Judge 
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