
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MONT ANA 

BILLINGS DIVISION 

UNITED STATES OF AMERICA, 
CR 14-20-BLG-SPW 

Plaintiff, 

vs. ORDER 

RODNEY TOMMIE STEWART, 

Defendant. 

Defendant Rodney Stewart has filed a Motion to Dismiss the Indictment 

(Doc. 19). In his motion, Stewart presents the question of whether tribal court 

convictions, obtained in compliance with tribal law and the Indian Civil Rights Act 

("ICRA"), but not the United States Constitution, can be used in a subsequent 

federal prosecution to establish an essential element of a crime. This Court rules 

that they cannot and grants Stewart's motion. 

BACKGROUND 

On February 3, 2012, August 8, 2012, and January 18, 2013, Stewart pled 

guilty to Partner Family Member Assault in Crow Tribal Court. Each time, 

Stewart received jail time for a period of less than a year. 

Prior to pleading guilty, Stewart signed identical Statement of Rights forms. 

The form provided that, "You have the right to be represented by counsel at your 

1 

Case 1:14-cr-00020-SPW   Document 28   Filed 05/22/14   Page 1 of 15



expense or to have counsel appointed if counsel is available." Stewart was 

indigent and was never appointed counsel. 

Stewart's lack of appointed counsel was entirely legal. "The Bill of Rights 

does not apply to Indian tribes." Plains Com. Bank v. Long Fam. Land and Cattle 

Co., 554 U.S. 316, 337 (2008). Since the Sixth Amendment doesn't apply, tribes 

are not constitutionally required to provide counsel. Settler v. Lameer, 507 F.2d 

231, 241 (9th Cir. 197 4 ). According to the ICRA, tribes only have to provide 

representation if the tribe imposes imprisonment for over 1 year. 25 U.S.C. § 

1302(c). Since Stewart's sentences were for less than one year, the ICRA did not 

compel the Crow Tribe to appoint him counsel. 

The U.S.A. alleges that on March 2, 2013, Stewart assaulted his wife. (Doc. 

1). Stewart was indicted for committing the crime ofDomestic Assault by 

Habitual Offender, 18 U.S.C. § 117(a). § 117(a) provides: 

Any person who commits a domestic assault within the special 
maritime and territorial jurisdiction of the United States or Indian 
country and who has a final conviction on at least 2 separate prior 
occasions in Federal, State, or Indian tribal court proceedings for 
offenses that would be, if subject to Federal jurisdiction-

(1) any assault, sexual abuse, or serious violent felony against a 
spouse or intimate partner; or 

(2) an offense under chapter 11 OA, 

shall be fined under this title, imprisoned for a term of not more than 5 
years, or both, except that if substantial bodily injury results from 
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violation under this section, the offender shall be imprisoned for a 
term of not more than 10 years. 

Stewart's three prior uncounseled convictions in Crow Tribal Court serve as the 

underlying offenses for his indictment under§ 117(a). 

DISCUSSION 

Stewart makes two arguments in support of his motion: (1) The Fifth and 

Sixth Amendments prohibit the use of his uncounseled prior convictions in federal 

court, and (2) § 117(a) violates the Equal Protection Clause ofthe Fourteenth 

Amendment as it is targeted at Native American offenders. 

I. The use of on counseled tribal convictions as predicate offenses under 
§ 117(a). 

The Court finds the first argument dispositive in Stewart's favor. As further 

discussed below, the Court finds that it is bound by the Ninth Circuit's opinion in 

US. v. Ant, 882 F.2d 1389 (9th Cir. 1989). Before the Court discusses Ant and the 

conflicting opinions from the Eighth and Tenth Circuits, a discussion of relevant 

Supreme Court caselaw is necessary. 

A. Supreme Court jurisprudence. 

The Sixth Amendment provides that, "In all criminal prosecutions, the 

accused shall enjoy the right ... to have the Assistance of Counsel for his defence." 

At first, courts interpreted the Sixth Amendment as only allowing defendants to 

retain private counsel. Rebecca Zimmerman, The Use of Uncounseled Tribal 
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Court Convictions in Federal Court Under the Habitual Offender Provision of the 

Violence Against Women Act: A Violation of the Sixth Amendment Right to 

Counsel or an Extension of Comity?, 61 Cath. U. L. Rev. 1157, 1160-61 (2012). 

In the 20th century, the Supreme Court expanded the right to counsel. Starting 

with holding that indigent defendants facing capital punishment are entitled to 

appointed counsel, Powell v. Alabama, 287 U.S. 45 (1932), the Court later held 

that all indigent federal defendants were entitled to representation, Johnson v. 

Zerbst, 304 U.S. 458 (1938). This right was made applicable to the states through 

the Fourteenth Amendment in Gideon v. Wainwright, 372 U.S. 335 (1963). The 

Court later clarified that the right to counsel only applies if the defendant is facing 

actual imprisonment, Scott v. Illinois, 440 U.S. 367 (1979), or a suspended 

sentence, Alabama v. Shelton, 535 U.S. 654 (2002). 

In expanding the right to counsel, the Court expressed a concern about the 

inherit unreliability ofuncounseled convictions. Loper v. Beta, 405 U.S. 473, 483-

84 (1972). A self-represented defendant untrained in the law "lacks both the skill 

and knowledge adequately to prepare his defense, even though he have a perfect 

one." Powell, 287 U.S. at 69. "The assistance of counsel is often a requisite to the 

very existence of a fair trial." Argersinger v. Hamlin, 407 U.S. 25, 31 (1972). 

There is no way to assure that a defendant will receive a fair trial unless counsel is 

appointed. Gideon, 372 U.S. at 344. 
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A separate problem arises when an uncounseled conviction is used in a 

subsequent proceeding. In Burgett v. Texas, 389 U.S. 109 (1967), the Court 

reversed a conviction where the trial court read to the jury the defendant's prior 

uncounseled felony convictions. The Court reasoned that, 

To permit a conviction obtained in violation of Gideon v. Wainwright 
to be used against a person either to support guilt or enhance 
punishment for another offense ... is to erode the principle of that 
case. Worse yet, since the defect in the prior conviction was denial of 
the right to counsel, the accused in effect suffers anew from the 
deprivation of that Sixth Amendment right. 

Jd. at 115. In addition, a testifying defendant cannot be impeached by an 

uncounseled felony conviction. Loper, 405 U.S. at 483. At one time, an 

uncounseled misdemeanor conviction, obtained in compliance with Scott as there 

was no incarceration, could not be used at sentencing to enhance punishment. 

Baldasar v. Illinois, 446 U.S. 222, 223 (1980). However, Baldasar was later 

overruled in Nichols v. U.S., 511 U.S. 738 (1994). 

In Nichols, the defendant pled guilty to federal drug charges. Due to a prior 

uncounseled misdemeanor DUI conviction that did not result in any incarceration, 

the defendant's criminal history category went from II to III under the then-

mandatory Sentencing Guidelines. Jd. at 740. The Court overruled Baldasar and 

held "that an uncounseled misdemeanor conviction, valid under Scott because no 

prison term was imposed, is also valid when used to enhance punishment at a 

subsequent conviction." Jd. at 749. 
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In reaching that holding, the Court noted that pursuant to Scott, the 

defendant's prior uncounseled DUI conviction was not unconstitutional as he did 

not receive incarceration. Id. at 746. Since the uncounseled conviction was never 

illegal to begin with, the Court reasoned that "a logical consequence .. .is that an 

uncounseled conviction valid under Scott may be relied upon to enhance the 

sentence for a subsequent offense, even though that sentence entails 

imprisonment." Id. at 746-47. 

Also important in Nichols was that the uncounseled conviction was only 

being used for sentencing. The Court stated, "Reliance on such a conviction is also 

consistent with the traditional understanding of the sentencing process, which we 

have often recognized as less exacting than the process of establishing guilt." I d. 

at 747. Not only are past convictions considered at sentencing, courts can also 

consider previous uncharged criminal conduct. I d. Therefore, the prejudice is 

minimal in using a conviction that comported with Scott during sentencing. 

B. The varying approaches adopted bv the Eighth. Ninth, and Tenth 
Circuits. 

While the Supreme Court has not directly addressed the issue presented 

before this Court, the Ninth Circuit has addressed a similar situation, while the 

Eighth and Tenth Circuits issued opinions with facts identical to the instant case. 

The Ninth Circuit was the first court to address this issue in US. v. Ant, 882 

F .2d 1389 ( 1989). In Ant, defendant Ant confessed to killing his niece on the 
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Northern Cheyenne Reservation. Tribal police arrested Ant on charges of assault 

and battery. At his arraignment, Ant pled guilty. The tribal court never presented 

Ant the option of appointed representation. !d. at 1390-91. 

Soon after, the U.S. indicted Ant with voluntary manslaughter for the same 

conduct. Id. at 1391. Ant moved to suppress the use of his tribal court conviction 

in his federal case. The district court denied that motion, reasoning that Ant's 

guilty plea in tribal court complied with tribal law and the ICRA, and "comity and 

respect for legitimate tribal proceedings requires that this Court not disparage those 

proceedings by suppressing them from evidence in this case." Id. 

The Ninth Circuit reversed. First, the Court deferred to the district court's 

determination that Ant's plea in tribal court complied with Northern Cheyenne 

tribal law and the ICRA. Id. at 1392. The Court then determined that had Ant's 

guilty plea been made in a federal court, it not only would have been 

unconstitutional, it would not be admissible in a subsequent federal prosecution. 

!d. at 1394. In reaching this conclusion, the Court cited Baldasar (Ant was decided 

five years before Nichols overruled Baldasar). Id. 

The Court then moved to the crucial question: was Ant's tribal court guilty 

plea, made in compliance with the ICRA but unconstitutional had it been made in a 

state or federal court, admissible in a subsequent federal prosecution? Id. at 1395. 

The Court answered in the negative. Id. The Court disagreed with the district 
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court's concerns for comity, noting that primarily federal-tribal comity involves 

direct attacks on tribal proceedings in federal court. I d. In Ant, the defendant was 

not directly attacking his tribal court conviction; he was seeking to prevent its use 

in a subsequent proceeding. Similarly, the Court was not concerned about 

disparaging the tribal proceedings. Jd. The Court acknowledged the tribal 

conviction as valid, but this did not affect its admissibility in federal court. I d. 

In explaining its holding, the Court stated: 

In suppressing the tribal court guilty plea, we have simply evaluated 
whether that plea meets the requirements of the United States 
Constitution for use in a federal prosecution in federal court. In this 
regard, we have looked beyond the validity of the tribal conviction 
itself and have reviewed the actual tribal proceedings to determine if 
they were in conformity with the Constitutional requirements for 
federal prosecutions in federal court. Had the tribal court proceedings 
met these requirements, we would have affirmed the judgment of the 
district court below in refusing to suppress the plea. But since the 
tribal court proceedings did not meet these requirements, the tribal 
court guilty plea must be suppressed. 

I d. In other words, the Ninth Circuit suppressed the guilty plea because it did not 

comport with the Sixth Amendment, even though the Constitution did not apply to 

the tribal proceedings. 

The Eighth Circuit rejected Ant's approach in US. v. Cavanaugh, 643 F.3d 

592 (8th Cir. 2011). In Cavanaugh, identical to the instant case, the defendant was 

indicted under 18 U.S.C. § 117(a), and the underlying offenses were uncounseled 

convictions obtained in tribal court. The district court granted the defendant's 
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motion to dismiss, finding Ant to be persuasive authority and reasoning that using 

uncounseled convictions as an element of a federal offense is unconstitutional. 

US. v. Cavanaugh, 680 F. Supp. 2d 1062, 1075-77 (D.N.D. 2009). 

The Eighth Circuit reversed. After a thorough review of the Sixth 

Amendment's right to counsel and the use ofuncounseled state or federal 

convictions in subsequent proceedings, the Court addressed the ultimate issue: 

"[W]hether an uncounseled conviction resulting in a tribal incarceration that 

involved no actual constitutional violation may be used later in federal court." 

Cavanaugh, 643 F.3d at 603. 

The Court reasoned that under Nichols, the prior conviction could not be 

precluded as the defendant's tribal convictions involved no constitutional violation. 

!d. at 603-04. In other words, the Court did not believe it was "free to preclude use 

of the prior conviction merely because it would have been invalid had it arisen 

from a state or federal court." !d. at 604 (emphasis in original). After 

acknowledging that "reasonable decision-makers" could disagree, the Court held 

that "in the absence of any other allegations of irregularities or claims of actual 

innocence surrounding the prior convictions, we cannot preclude the use of [an 

uncounseled tribal conviction] in the absence of an actual constitutional violation." 

!d. at 605. 
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The Tenth Circuit held similarly in US. v. Shavanaux, 647 F.3d 993 (lOth 

Cir. 2011 ). Identical to the instant case and Cavanaugh, the defendant in 

Shavanaux was indicted under 18 U.S.C. § 117(a), and uncounseled domestic 

abuse convictions in tribal court formed the underlying offenses. !d. at 995-96. 

Relying on the district court's opinion in Cavanaugh, the district court granted the 

defendant's motion to dismiss. US. v. Shavanaux, 2010 WL 4038839 (D. Utah 

2010). 

The Tenth Circuit reversed. The Court rejected the reasoning in Ant and 

held that the use of uncounseled tribal convictions cannot violate the Sixth 

Amendment "anew" as the Sixth Amendment was never violated in the first 

instance. Shavanaux, 647 F.3d at 998. Since there was not an initial violation, the 

subsequent use of the tribal conviction did not violate the Sixth Amendment. Jd. 

The Court also addressed whether the use of the tribal convictions violated 

the defendant's due process rights. Jd. Recognizing the unique status of Native 

American tribes as "domestic dependent nations," the Court applied principles of 

comity derived from foreign relations law. !d. Citing the Restatement (Third) of 

Foreign Relations§ 482 (1987), the Court reasoned a federal court may only refuse 

to recognize a tribal conviction if: ( 1) The judgment was obtained under a judicial 

system that does not provide impartial tribunals or has procedures incompatible 

with due process oflaw; or (2) the court that rendered judgment did not have 
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jurisdiction over the defendant. !d. at 999. The Court found that neither of those 

two factors applied. !d. Therefore, the Court held "that under principles of comity 

the use of Shavanaux's prior tribal convictions in a subsequent federal prosecution 

does not violate the Due Process Clause of the Fifth Amendment." !d. at 1001. 

C. Ant's application. 

Obviously, if Ant is applicable and still "good law," this Court is bound by 

its holding. The Ninth Circuit has not directly addressed whether Ant is still 

viable, although the Court stated in a recent footnote that it did not "question Ant's 

continued vitality." U.S. v. First, 731 F.3d 998, 1008 n. 9 (9th Cir. 2013). The 

U.S.A. provides two arguments why this Court should not follow Ant and should 

instead follow the reasoning articulated in Cavanaugh and Shavanaux. This Court 

rejects both arguments. 

First, the U.S.A. contends that Ant relied on the Supreme Court's ruling in 

Baldasar, and that the Ninth Circuit's reasoning was subsequently rejected by the 

Supreme Court when it overruled Baldasar in Nichols. (Doc. 21 at 8). This Court 

disagrees with the notion that Ant relied on Baldasar. 

Ant's only citation to Baldasar occurs in the following sentence after 

discussing other case law: "Furthermore, in Baldasar v. Illinois ... the defendant's 

prior uncounseled misdemeanor conviction could not be used under Illinois' 

enhanced penalty statute to convert a subsequent misdemeanor into a felony with a 
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prison term." Ant, 882 F.2d at 1394. Ant then followed with this conclusion: 

"Thus, it appears that if Ant's earlier guilty plea had been made in a court other 

than in a tribal court, it would not be admissible in the subsequent federal 

prosecution absent a knowing and intelligent waiver." Jd. Although Baldasar was 

overruled, that last concluding sentencing is still true in light of Burgett's 

prohibition against using a conviction "obtained in violation of Gideon v. 

Wainwright .. . against a person either to support guilt or enhance punishment for 

another offense." Burgett, 389 U.S. at 115. Ant would have reached the same 

conclusion even if it had not cited Baldasar. 

Further, this Court does not read Nichols nearly as broadly as the U.S.A. 

suggests. In Nichols the holding was that "an uncounseled misdemeanor 

conviction, valid under Scott because no prison term was imposed, is also valid 

when used to enhance punishment at a subsequent conviction." Nichols, 511 U.S. 

at 7 49. True, crucial to the analysis in Nichols was that there was never a 

constitutional violation in the first place, which is similar to the scenario presented 

in the instant case. Jd. at 746-47. However, equally important to the Court's 

analysis was that the prior conviction was used at sentencing. Id. at 747. The 

Court recognized that the sentencing process is "less exacting than the process of 

establishing guilt." Jd. Indeed, even ifNichols was never convicted of his DUI, 

the sentencing court could have considered the criminality of his behavior as 
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relevant conduct. !d. at 748-49. Nichols expressly limited itself to the "relaxed 

standard" that exists at sentencing. Shelton, 535 U.S. at 665. There is a significant 

distinction between establishing criminal behavior at sentencing and proving an 

essential element of a crime. Accordingly, Nichols does not erode Ant's holding. 

The U.S .A.'s second argument is that Ant is distinguishable, as the guilty 

plea in Ant was offered as "substantive evidence of guilt" for the same conduct, 

while here the U.S.A. is using the tribal convictions that involve separate criminal 

acts simply for the fact of the convictions. (Doc. 21 at 9). This Court does not find 

that distinction significant. 

Ant held that the defendant's tribal conviction was inadmissible, 

[e]ven though Ant's uncounseled tribal court guilty plea did not 
violate tribal law or the ICRA, because the plea would have been in 
violation of the Sixth Amendment had it been made in federal court, 
and because suppression of Ant's tribal court guilty plea would not 
violate principles of comity, and would not disparage tribal 
proceedings. 

Ant, 882 F.2d at 1396. Nothing in that conclusion limits the holding to when the 

government is seeking to prove the defendant's guilt for the same conduct. 

Instead, the Court speaks broadly about the admissibility ofuncounseled 

tribal convictions during its analysis. See id. at 1395-96. Ant's tribal conviction 

could not pass constitutional muster "for use in a federal prosecution in a federal 

court." !d. at 1396. The holding was not limited to proceedings arising from the 

same conduct that formed the basis of the tribal conviction. 
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D. Conclusion 

In sum, this Court is bound to follow Ant's holding that uncounseled tribal 

convictions are inadmissible in subsequent prosecutions.1 In so holding, this Court 

is not disparaging the proceedings of the Crow Tribal Court. This Court 

acknowledges the validity of convictions obtained in compliance with the ICRA. 

The Court also deeply respects the integral role that the Crow Tribal Court plays 

on the reservation. This ruling simply recognizes that in addition to being a 

member of the Crow Tribe, Stewart is also a United States citizen entitled to all the 

protections afforded him under the U.S. Constitution when facing federal 

prosecution. As Chief Judge Ralph E. Erickson stated in the district court order in 

Cavanaugh, 

There is simply no compelling reason to sacrifice constitutional order 
by allowing an essential element to be established by use of an 
uncounseled conviction solely because the defendant happens to be 
Indian. In the courts of the United States a person's constitutional 
rights should not be limited merely by accident of birth. 

Cavanaugh, 680 F. Supp. 2d at 1077. 

II. Stewart's equal protection claim. 

Due to the Court's decision on Stewart's first argument, this Court declines 

to address Stewart's argument under the Equal Protection Clause of the Fourteenth 

Amendment. 

1 The Court recognizes that this does not apply to prosecutions under 18 U.S.C. § 
922(g)(9) for reasons that are irrelevant here. See First, 731 F.3d at 1007-08. 
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CONCLUSION 

Stewart's uncounseled tribal convictions cannot form the underlying offense 

in his prosecution under§ 117(a). Accordingly, IT IS ORDERED that Stewart's 

Motion to Dismiss the Indictment (Doc. 19) is GRANTED. Stewart's Motion to 

Change Plea (Doc. 22) is DENIED as moot. 

nd.. 
DATED this .,ZI day of May, 2014. J} 

~,.-L:-:1'.::::::"':. 4J"""".f66:::"""-'-~< __,_ 
SUSANP. WATTERS 
United States District Judge 
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