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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 
 

STATE OF IDAHO, 

Plaintiff, 

vs. 

COEUR D'ALENE TRIBE,  

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2:14-cv-00170-BLW 

RESPONSE 
TO PLAINTIFF'S MOTION  

FOR TEMPORARY  
RESTRAINING ORDER AND 

PRELIMINARY INJUNCTION FILED 
ON 05/02/2014 

 
INTRODUCTION 

Under the Indian Gaming Regulatory Act (IGRA), the Coeur d'Alene Tribe (Tribe) has a 

sovereign right, confirmed by federal law, to offer as a "Class II game" any type of non-banked 

card game permitted, or not expressly prohibited, by the State of Idaho (State).  25 U.S.C. 

§ 2703(7)(A)(ii).  To the extent such games are permitted in any form, they are available to the 

Tribe without regard to any State limitation or regulation, with the exception of any wager or pot 

limits, or limits on hours of operation.  Id.  In all other respects, such Class II games fall under 
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RESPONSE TO MOTION FOR TRO AND PRELIMINARY INJUNCTION - 2 

the exclusive regulatory jurisdiction of the Tribe, with oversight by the National Indian Gaming 

Commission (NIGC).  The Tribe's exclusive jurisdiction over Class II games is recognized by the 

1992 Gaming Compact between Idaho and the Tribe (Compact).  Dkt. 3-3, at 37 (Art. 22.1).   

Although the State claims that it prohibits all forms of poker, Idaho law and public policy 

actually permit a wide range of poker and poker-style games under various exceptions to the 

general prohibition found in Idaho Code § 18-3801.  These exceptions are found in provisions 

allowing for contests of skill (Idaho Code § 18-3801(1)), merchant promotional contests (Idaho 

Code § 18-3801(4)), and the Idaho Lottery (Idaho Const. Art III, § 20(1)(a)).1  The Idaho Lottery 

even promotes a "Poker-based" game where "your Poker hand has to beat the dealer's or other 

players hand to win the prize."2  Further, the State's general reluctance to enforce the actual 

prohibitions found in Idaho law against widespread social and charitable poker games shows that 

its public policy is to permit such games, at least in certain circumstances. 3  

While the State's widespread allowance of poker provides the Tribe with a federally 

recognized right under the IGRA to offer a range of card games as Class II games, the Tribe has 

elected to offer only Texas Hold'em tournaments where awards are made only to entrants.4  

Texas Hold'em tournaments are widely recognized as a contest of skill and are routinely played 

                                                            
1 Additionally, the State has argued that Idaho recognizes, a “family and friends” exception to 
the prohibition of gambling under § 18-3801.  See State v. Kasper, Dist.Ct. of Idaho (4th Dist., 
Ada County), Case No. CRMD20139859 (May 15, 2014) (Magistrate’s order granting motion to 
dismiss, slip op. at 7). Ex. 1. 
2 Available at http://www.idaholottery.com/games/scratch/playStyles.html .  The Idaho Lottery 
also has offered Texas Hold'em style lottery games: 
http://www.idaholottery.com/news/story.aspx?id=233.  Ex. 2. 
3  Failure to prevent such games may be sufficient to give the Tribe a right under the IGRA to 
offer the same games.  See, e.g., Artichoke Joe’s California Grand Casino v. Norton, 353 F.3d 
712, 722 (9th Cir. 2003)("Under Rumsey, mere tolerance of class III gaming might be enough to 
satisfy § 2710(d)(1)(B)'s requirement that a state 'permit[ ] such gaming for any purpose by any 
person, organization, or entity.' § 2710(d)(1)(B)."). 
4 The Tribe's Gaming Board has directed the Tribe's casino to limit its games to Texas Hold'em-
style tournaments pending the outcome of the present dispute with the State.   Dkt. 15-2 ¶ 5.  .  
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throughout the State.  See, e.g., State v. Kasper, Dist.Ct. of Idaho (4th Dist., Ada County), Case 

No. CRMD20139859 (May 15, 2014) (slip op. at 4-5) (discussing the considerable and 

uncontroverted evidence that Texas Hold’em is a game of skill).  Ex. 1.5 

Nevertheless, the State claims, without alleging the facts to support such a conclusion, 

such contests are Class III and thus not permitted to the Tribe.  As detailed below, the State's 

position is wrong as a matter of law and fails to appreciate the interplay between applicable 

federal, state and tribal law.6   

For the reasons discussed in greater detail below, the State is not entitled to either the 

temporary restraining order or the injunction it seeks.  The State fails to show it meets any of the 

requirements permitting this Court to grant either of these extraordinary remedies.  The State 

cannot meet its high burden of demonstrating its interests outweigh those of the Tribe by simply 

mischaracterizing what the Tribe intends to offer.   Furthermore, the balance of hardships in this 

case strongly favors the Tribe as the State's requested relief would directly interfere with 

Congress's purpose in enacting the IGRA. 25 U.S.C. § 2702(1), (3).  Finally, the State has not 

demonstrated that it will suffer any "immediate and irreparable injury, loss, or damage," as 

required by Fed. R. Civ. P. 65(b)(1)(A), if the requested relief is denied. 

  

                                                            
5 As developed in detail below, an evolving body of authority has concluded that, just as in golf, 
skill is dominant in determining the outcome of the play of Texas Hold'em and even more so in 
Texas Hold'em tournament contests.  See cases cited infra note 16 and discussion infra, at 14-16.   
6 However, as set forth in the Defendant's Memorandum in Support of Its Motion to Dismiss 
Plaintiff’s Complaint Filed on 05/02/2014 (Dkt. 15-1), this Court should not decide the 
classification of the Tribe's games because it lacks subject matter jurisdiction and because proper 
venue for the matter in controversy is established in the dispute resolution and arbitration clause 
agreed to by the parties in Article 21 of the Compact.  See, e.g., Idaho v. Shoshone-Bannock 
Tribes, 465 F.3d 1095, 1099 (9th Cir. 2006) ("when the terms of a contract are clear, the intent of 
the parties must be ascertained from the contract itself"). 
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STATEMENT OF THE CASE 

I. Statutory Background 

The Indian Gaming Regulatory Act  

 The IGRA defines Class II card games to mean: 

(ii) card games that—  
(I) are explicitly authorized by the laws of the State, or  
(II) are not explicitly prohibited by the laws of the State and are played at any 
location in the State, but only if such card games are played in conformity with 
those laws and regulations (if any) of the State regarding hours or periods of 
operation of such card games or limitations on wagers or pot sizes in such card 
games.  

 
25 U.S.C. § 2703(7)(A)(ii).  The purpose for which the Class II gaming is permitted in the State 

is not relevant in determining the types of Class II games available to a tribe.  25 U.S.C. 

§ 2710(b)(1)(a).  Thus, as long as the State permits a single person, organization or entity to 

operate a game at any location in the State, whether for charity purposes or otherwise, the Tribe 

is entitled to operate such games in its gaming facility.  See Gaming Corp. of America v. Dorsey 

& Whitney, 88 F.3d 536, 544 (8th Cir.1996); Sycuan Band of Mission Indians v. Roache, 54 F.3d 

535, 539 (9th Cir. 1994). 

Under the IGRA, the regulation of Class II gaming is conducted by tribal regulators, with 

oversight by the NIGC.  25 U.S.C. § 2710(b).  The Tribe has established a Gaming Board 

(Gaming Board) to regulate gaming on the Tribe's Reservation, which exercises its regulatory 

responsibilities pursuant to an NIGC-approved gaming ordinance.7   

Idaho State Law 

The Idaho Constitution provides that: 

(1) Gambling is contrary to public policy and is strictly prohibited except for the 
following: 

                                                            
7 Available at http://www.nigc.gov/LinkClick.aspx?fileticket=l5U894gPB70%3d&tabid=909. 
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a. A state lottery . . . ; 
b. Pari-mutuel betting . . . ; and 
c. Bingo and raffle games . . .  

 
(2) No activities permitted by subsection (1) shall employ any form of casino gambling 

including, but not limited to, blackjack, craps, roulette, poker, bacarrat [baccarat], 
keno and slot machines, or employ any electronic or electromechanical imitation or 
simulation of any form of casino gambling.  

 
Idaho Const. Art. III, § 20 (emphasis added). 

The Idaho Legislature has adopted a definition of "gambling" that provides:  

Gambling defined. 'Gambling' means risking any money, credit, deposit or other 
thing of value for gain contingent in whole or in part upon lot, chance, the 
operation of a gambling device or the happening or outcome of an event, 
including a sporting event, the operation of casino gambling including, but not 
limited to, blackjack, craps, roulette, poker, bacarrat [baccarat] or keno, but does 
not include: 
 
(1) Bona fide contests of skill, speed, strength or endurance in which awards are 
made only to entrants or the owners of entrants . . .  
. . . . 
(4) Merchant promotional contests and drawings conducted incidentally to bona 
fide nongaming business operations, if prizes are awarded without consideration 
being charged to participants . . . 
 

Idaho Code § 18-3801 (emphasis added).8 

The Attorney General of Idaho has explained that the contest of skill exception permits 

games played in a tournament format, noting that:  "[t]his provision permits contestants to pay a 

fee to enter a contest, such as a golf tournament, and gain a prize or award depending on the 

contestant's performance."  Legal Guideline Regarding Calcuttas, Op. Att'y Gen. Idaho (Sept. 17, 

                                                            
8 As used in Idaho Code § 18-3801, the term "poker" is not used as a stand-alone term in a list. 
The term "poker" is modified by the phrase "casino gambling."  Further, the other games the 
Idaho legislature chose to list are all house-banked games which would be indicative of the 
legislature's intent to prohibit only casino, house-banked forms of poker.  The Idaho Constitution 
and the Idaho Code do not define the term "casino gambling." See Nez Perce Tribe v. Cenarrusa, 
125 Idaho 37, 42 (1993). 
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1993).  Nothing in the authorization for contests of skill suggests that card games are excluded.9  

Further, the Attorney General of Idaho has indicated in an opinion to the State Lottery that there 

is a distinction between "poker" and "Texas hold'em" ("card games such as poker, blackjack, 

Texas hold'em and gin rummy" and "casino games such as poker or Texas hold'em"). Dkt. 15-6 

(emphasis added). 

What is most significant for this case is that neither "poker" nor "contests of skill" are 

defined terms in Idaho Code § 18-3801.10  As the statute provides, even if the game of poker is 

prohibited, that prohibition does not apply if the game can be shown to be a "contest of skill."  

While the Idaho statute itself does not provide a definitive answer, the question whether the 

Texas Hold 'em tournaments that the Tribe is offering are contests of skill cannot be answered in 

a vacuum.  As discussed below, there is extensive authority from other jurisdictions and in 

various academic studies to support a finding that Texas Hold'em, especially when played in a 

tournament format, is a contest of skill. 

II. The Compact 

The Compact has been in effect for more than 20 years to govern tribal and state interests 

relating to the Tribe's Class III gaming activities within the State of Idaho.  The Compact states 

that Article 21:  "controls resolution of all disputes other than those expressly provided for in 

Article 6."  Dkt. 3-3, at 35 (emphasis added). 11 

                                                            
9 Before its last amendment, Idaho Code § 18-3801 expressly provided that all card games ("or 
any game played with cards") were prohibited under the statue.  The Idaho legislature has 
amended the provision to replace this broad prohibition and allow for various exceptions under 
which such games are permitted for play within the state. 
10 See, e.g., State v. Kasper, Ex. 1, at 4 (“18-3801 … is subject to interpretation what is meant by 
the phrase ‘bona fide contest of skill.’ However, the plain meaning would seem to indicate the 
legislative intent to exempt genuine contests of skill.”).  
11 Article 21 refers to Article 6 to acknowledge "disputed issues" that were pending when the 
Tribe and the State entered into the partial Compact in December, 1992.  At that time, 
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 Article 21.2 requires written notice of the alleged non-compliance that triggers an 

informal dispute resolution conference within ten days.  Id.  If the matter is not resolved within 

60 days, either party may pursue arbitration to enforce or resolve disputes under the Compact.  

See id. at 35-36 ("Once a party has given notice of intent to pursue binding arbitration and the 

notice has been sent to the non-complaining party, the matter in controversy may not be 

litigated in court proceedings.") (emphasis added).  Under the Compact, the parties agreed to 

binding arbitration by a three (3) arbitrator panel of the American Arbitration Association 

(AAA).  Id. at 36.   

Article 22 expressly recognizes the Tribe's exclusive rights regarding Class II gaming:  

Nothing in this Compact  shall be deemed to affect the operation by the Tribe of 
any Class II gaming as defined in the Act, whether  conducted  within  or without 
the gaming facility or gaming facilities, or to confer upon the State any 
jurisdiction over such Class II gaming conducted by the Tribe. 

 
Id. at 37.  
 
III. The Current Dispute 

More than a year ago, the Tribe informed the State that it was considering authorizing 

Class II poker games at its casino since such games are widely played within the State of Idaho. 

Dkt. 3-5, at 3.  In response, the State informed the Tribe that it viewed poker as a prohibited form 

of gambling under Article III, § 20 of the Idaho Constitution. Dkt. 3-6. 

Although the Tribe disagrees with the State's views regarding non-banked poker and 

believes it is entitled to offer a range of poker games on its Indian lands in Idaho, the Tribe has 

elected to offer only Texas Hold'em-style tournament contests in which skill predominates in 

                                                                                                                                                                                                

negotiations between the State and the Tribe had reached an impasse regarding the scope of 
Class III gaming under the IGRA.  Article 6 provided a judicial remedy to resolve the dispute 
through a declaratory judgment action in federal court.  Coeur d'Alene Tribe v. State, 842 
F.Supp. 1268 (D. Idaho 1994), and its appeal, resolved the disputed issues under Article 6.   
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determining winners and awards are made only to entrants.  See Dkt. 15-2, ¶ 5.  Such games are 

closely regulated by the Tribe's Gaming Board.  See id., ¶ 6. 

On May 1, 2014, the State sent a letter to the Tribe claiming that the planned tournaments 

would be Class III gaming under the Compact. Dkt. 3-9.  Through this letter, the State provided 

written notice of non-compliance under Article 21.2 of the Compact and requested a meeting 

within ten days to discuss and resolve the dispute.  Id.  Additionally, the State proposed to waive 

the meeting requirement and proceed immediately to arbitration pursuant to Article 21.3.  Id. 

In reply, the Tribe noted the Article 21 process is the required process for resolution of 

disputes and the Article 21 process "is consistent with the government-to-government 

relationship between the parties."  Dkt. 15-3.  The Tribe noted it would be unfair to halt games 

the Tribe has a legal right to offer on its Reservation, but agreed to Idaho's proposal for 

expediting binding arbitration under Article 21 of the Compact, if it turned out the parties were 

unable to resolve the issue at the upcoming meeting.  Id.  

After Idaho invoked the Article 21 dispute resolution process, in contravention to Article 

21's specific prohibition of litigation in court proceedings, the State filed this lawsuit for 

injunctive relief.  Since the filing of this civil action, the Article 21 dispute resolution process 

initially continued.  Dkt. 15-4.  By letter dated May 6, 2014, the Tribe reaffirmed its commitment 

to an expeditious resolution of the dispute.  Dkt. 15-5.  The parties met telephonically on May 

12, 2014, but did not reach an agreement to resolve the dispute.  Further, the State indicated that 

it would not proceed with binding arbitration unless the Tribe first agreed to the State's demand 

that the Tribe cease offering any form of poker tournament. 

  

Case 2:14-cv-00170-BLW   Document 16   Filed 05/23/14   Page 8 of 20



RESPONSE TO MOTION FOR TRO AND PRELIMINARY INJUNCTION - 9 

STANDARD OF REVIEW 

Temporary restraining orders are designed to preserve the status quo pending the 

outcome of litigation. The Federal Rules of Civil Procedure require the moving party to show 

that it clearly appears from "specific facts in an affidavit or a verified complaint . . . that 

immediate and irreparable injury, loss, or damage will result to the movant before the adverse 

party can be heard in opposition . . ." Fed. R. Civ. P. 65(b); Caribbean Marine Servs. Co. v. 

Baldridge, 844 F.2d 668, 674 (9th Cir.1988) (a plaintiff may obtain a temporary restraining order 

only where he or she can "demonstrate immediate threatened injury").  The party seeking the 

temporary restraining order or preliminary injunction must prove the prerequisites by clear and 

convincing evidence.  Granny Goose Foods, Inc. v. Brotherhood of Teamsters, 415 U.S. 423, 

441 (1974). (emphasis added).  Injunctive relief is not obtained as a matter of right and is an 

extraordinary remedy that should not be granted unless the movant, by a clear showing, carries 

the burden of persuasion.  Brotherhood of Locomotive Engineers v. Missouri-Kansas-Texas R. 

Co., 363 U.S. 528 (1960); Stanley v. Univ. of S. Cal., 13 F.3d 1313 (9th Cir. 1994).  

In the Ninth Circuit, a party seeking preliminary injunctive relief must meet one of two 

tests. Under the first, or "traditional standard," a court may issue a preliminary injunction if:  

(1) the [moving party] will suffer irreparable injury if injunctive relief is not 
granted, (2) the [moving party] will probably prevail on the merits, (3) in 
balancing the equities, the [non-moving party] will not be harmed more than [the 
moving party] is helped by the injunction, and (4) granting the injunction is in the 
public interest.  
 

Martin v. Int'l Olympic Comm., 740 F.2d 670, 674-75 (9th Cir. 1984) (internal quotations and 

citations omitted).  Under the second, or "alternative standard," the movant must show the 

existence of serious questions going to the merits, the balance of hardships tips sharply in its 
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favor, that irreparable injury is likely and the injunction is in the public interest.  Alliance for 

Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011). 

ARGUMENT 

The State Is Not Entitled to a Temporary Restraining Order or a Preliminary Injunction 
 
I. The Rule 65 Standard 

 Where, as here, a party seeks a preliminary injunction, the court must deny such relief 

"unless the facts and law clearly favor the moving party."  See Stanley v. Univ. of S. Cal., 13 F.3d 

1313, 1320 (9th Cir. 1994) (quotation and citation omitted).  In deciding whether to issue a 

preliminary injunction, the court "is not bound to decide doubtful and difficult questions of law 

or disputed questions of fact."  Int'l. Molders' & Allied Workers' Local Union No. 164 v. Nelson, 

799 F.2d 547, 551 (9th Cir. 1986) (citing Dymo Industries, Inc. v. Tapeprinter, Inc., 326 F.2d 

141, 143 (9th Cir. 1964)). 

 The State meets none of the required showings under either the traditional or the 

alternative standard.  The State cites to Sammartano v. First Judicial Dist. Court, 303 F.3d 959, 

965 (9th Cir. 2002), to suggest the State is entitled to relief under a line of cases where violation 

of fundamental constitutional rights are at issue.  See Dkt. 3-1, at 10 (claiming that "[i]f the 

movant 'has a 100% probability of success on the merits' this alone entitles it to reversal of the 

district court's denial of a preliminary injunction, without regard to the balance of the 

hardships").  Instances that threaten fundamental constitutional rights may render the balancing 

of hardships analysis unnecessary because the public interest is significant.  Here, the contested 

issue is whether the Tribe is permitted under federal law to offer certain poker tournament 

contests at its existing casino on its Reservation in the face of widespread similar games being 

played statewide, not whether a constitutional right will be violated.   
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Even more remarkable is the State's suggestion that it has 100 percent certainty of a 

favorable outcome on the merits, therefore negating the need for anything more than a cursory 

consideration of the other factors required by Rule 65.  Instead of demonstrating by clear and 

convincing evidence of how the State's concerns merit the extraordinary relief of enjoining the 

Tribe from conducting activities on its Indian land that are authorized under federal law, the 

State relies on its own self-serving legal conclusions.  Accordingly, the Court should deny the 

relief requested by the State.  See Nelson, 799 F.2d at 551. 

II. A Showing of Probable Success on the Merits is Made by the Tribe, Not the State 
 
 Under the IGRA, a tribe may offer any Class II card game permitted by or not explicitly 

prohibited by the laws of the state.  25 U.S.C. § 2703(7)(A)(ii); 25 U.S.C. § 2710(b)(1)(a). The 

State incorrectly phases the question as "whether poker, which includes the Texas Hold'em 

variant, constitutes class II gaming."  Dkt. 3-1, at 12.  The proper question is whether the Texas 

Hold 'em tournament contests that the Tribe offers constitutes Class II gaming.  Both the specific 

manner of play and the applicable state laws are determinative.  See e.g., Letter from Stevens to 

Meskill of 05/29/1312 ("Whether a particular card game is Class II or Class III under the IGRA 

requires an analysis of both the game itself - namely, how it is played – and the laws of the state 

in which it will be played.").   

Indeed, when poker is played as a banked card game, with the bank (the house) 

competing against all players, the IGRA expressly establishes that game as a Class III game.  

25 U.S.C. § 2703(7)(B) ("The term 'class II gaming' does not include – (i) any banking card 

                                                            
12  NIGC Gen. Couns. Op., Non-banked Poker, (2013), available at 
http://www.nigc.gov/LinkClick.aspx?fileticket=3tF4Otkkf5c%3D&tabid=789.   
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games").  The State is fully aware that Class III house-banked casino poker games are not a 

matter in dispute here.13 

Even with respect to non-banked poker, there are numerous variations in the manner of 

play and the determination of its Class II or Class III status turns on such factors as the number 

of hands played, the design of prize structure and how the competition is organized when 

classifying a card game.  See, e.g., Letter from Coleman to Hernandez of 04/23/03;14 see also 

Letter from Cox to Demarest of 03/28/9615 (considering game participation and betting format, 

the house having no stake in the outcome of the game, and how a player wins as factors 

indicating that "Jack Attack" is a Class II game). 

A. Texas Hold'Em Tournament Contests Are Games Permitted Under Idaho Law 

The State has not provided any discussion regarding the manner in which the Tribe's 

tournaments are played.  The State's reference to the NIGC's 2004 opinion regarding non-banked 

poker is insufficient as that letter does not address the unique attributes of the very different skill 

game at issue here.  Dkt. 3-7, at 9-13.  The State does not provide any of the analysis required 

under the IGRA and fails to show any grounds for success on the merits. 

 Classification of games under the IGRA requires greater scrutiny of state law than the 

State offers in its bare assertion that the State absolutely prohibits poker.  For example, in its 

review of non-banked poker games under Connecticut law, the NIGC noted that Connecticut law 

                                                            
13 The Tribe sought to include a broad range of Class III casino games, such as banked card 
games, in its Compact 20 years ago and litigated that matter to a resolution as provided in Article 
6.4 of the Compact.  See Coeur d'Alene Tribe v. State, 842 F.Supp. 1268 (D. Idaho 1994) and 
discussion, infra, at p. 19. 
14 NIGC Gen. Couns. Op., Tournament Blackjack Classification, (2003) available at 
http://www.nigc.gov/Portals/0/NIGC%20Uploads/readingroom/gameopinions/card%20games/to
urnamentblackjack042303.pdf. 
15 NIGC Gen. Couns. Op., Classification of Jack Attack, (1996) available 
at,http://www.nigc.gov/Portals/0/NIGC%20Uploads/readingroom/gameopinions/Class%20II%2
0Games/jack%20attack%20is%20a%20class%20ii%20game.pdf. 
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generally prohibits gambling, citing state law.  Letter from Stevens to Meskill of 5/29/2013, at 3.   

Connecticut's definition of gambling is identical to Idaho's: "risking any money, credit, deposit 

or other thing of value for gain contingent in whole or in part upon lot, chance or the operation of 

a gambling device, including the playing of a casino gambling game such as blackjack, poker, 

craps, roulette or a slot machine . . . "  Conn. Gen. Stat. § 53-278a(2); see also Idaho Code § 18-

3801.  But the inquiry under the IGRA does not end there.  The IGRA requires examination of 

the exceptions in the state law.  In the NIGC review of Connecticut law it found that Connecticut 

makes an exception to its general prohibition of gambling for social games.  Letter from Stevens 

to Meskill of 5/29/2013, at 3.  The NIGC concluded that the social game exception indicates that 

poker is not completely prohibited and the Tribe was therefore authorized to conduct poker as a 

Class II game.  Id., at 4.  

 By not looking to Idaho’s exceptions to the definition of "gambling," the State mistakenly 

short-circuits its analysis.  Dkt. 3-1, at 12-13.  The State notes Idaho's general prohibition of 

gambling, but does not then offer any allegation or analysis with regard to Idaho's exceptions to 

that general prohibition.  The State places great weight on poker being "specifically identified as 

a form of proscribed gaming."  Id., at 13.  But the State has not addressed the specific exception, 

for instance, contained in § 18-3801(1) authorizing "bona fide contests of skill . . . in which 

awards are made only to entrants . . . "  Further, as noted above, the Attorney General of Idaho 

has previously indicated that Texas Hold'em is a different game than "poker."   Dkt. 15-6. 
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A body of authority has emerged in the past decade, including case law, law review 

articles and empirical studies, which conclude that Texas Hold'em is a game of skill.16  The 

fundamental conclusion can be summarized as follows: 

As is true for similar games like golf, billiards, and bridge, when good poker 
players play against bad players, the good players consistently and routinely 
prevail. Players who enter golf and bridge tournaments pay a fee to enter, and 
earn a cash reward if they win, but these games are contests of skill because their 
outcome is determined principally by skill. See Two Elec. Poker Game Machs., 
465 A.2d at 977 ("[i]t cannot be disputed that football, baseball and golf require 
substantial skill, training and finesse" even though "the result of each game turns 
in part upon luck or chance"); In re Allen, 377 P.2d 280, 281 (Cal. 1962) (bridge 
requires skill and is not a "game of chance").  So too with poker. To be sure, there 
is some accumulation of luck over the course of a poker match that will affect 
how individual players perform. That is also true, for example, of golf, where 
"changes in the weather may produce harder greens and more head winds for the 
tournament leader than for his closest pursuers" or a "lucky bounce may save a 
shot or two." PGA Tour, Inc. v. Martin, 532 U.S. 661, 687 (2001).  

 
Thomas Goldstein, Poker as a Game of Skill White Paper, Poker Players Alliance, 

http://www.gambling-law-us.com/Articles-Notes/poker-ppa.htm.  

 In granting motions to dismiss charges under Idaho Code § 18-3802, the 

Magistrate Division of the District Court for the Fourth Judicial District of Idaho recently 

stated that the evidence showing Texas Hold’em to be a contest of skill was 

"considerable and uncontroverted. "  Idaho v. Kasper, (slip op. at 4). 

                                                            
16  Several recent cases have concluded that in Texas Hold'em, skill predominates.  See, e.g., 
United States v. Dicristina, 886 F. Supp. 2d 164, 194 (E.D.N.Y. 2012) rev'd on other grounds, 
726 F.3d 92 (2d Cir. 2013)  (concluding, based on an exhaustive analysis,  that "poker is 
predominately a game a skill");  see also Town of Mt. Pleasant v. Chimento, Case No. 98045DB 
(Mt. Pleasant Mun. Ct., S.C., Feb. 19, 2009) ("This Court . . .  finds that Texas Hold-em is a 
game of skill. The evidence and studies are overwhelming that this is so.").  Although on appeal 
the decision was reversed based on the state law's criminalization of the play "in any house used 
as a place of gaming… at any games with cards or dice," the court concluded that poker is 
nonetheless "a game in which skill predominates."  Town of Mt. Pleasant v. Chimento, 737 
S.E.2d 830, 837 (S.C. 2012). 
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The Attorney General of Idaho acknowledges golf tournaments as contests of skill.  

However, just as in golf, skill is dominant in Texas Hold'em, and even more so in Texas Hold'em 

tournaments.17  Since every hand of Texas Hold'em involves multiple decision points and 

innumerable factors that call for skill to evaluate each of those decisions (for example, the 

player's own cards, the odds of his hand improving, his sense of the strength of the other player's 

hand, his sense of the other players' perception of him), poker is a contest of skill.  Id.   

The State demonstrates that it is misinformed and misunderstands Texas Hold'em by 

asserting that "all players are subject to the 'chance' attendant to a hand drawn randomly from the 

distribution of cards from a 52-member standard deck."  Dkt. 3-1, at 13.  However, Texas 

Hold'em contests ultimately are not subject to such chance: 

Over the long run everybody gets the same proportion of good and bad cards; 
beginning poker players rely on big hands and lucky draws while expert players 
use their skills to minimize their losses on their bad hands and maximize their 
profits on their big hands (Sklansky, 1999). A skillful poker player can use 
position, psychology, bluffing, and other methods to increase his chances to win 
the pot and increase the size of the pots he wins (Carson, 2001). 

 
Hannum, R. C., & Cabot, A. N., Toward Legalization of Poker: The Skill vs. Chance 

Debate. 13 UNLV Gaming Research & Review Journal 1, 4 (2009). 

Analysis has indicated that the strategic decision-making in Texas Hold'em (whether to 

fold or bet and how much to bet) is made of a player's own free will and is something at which a 

player can become skillful.  Indeed, the outcome of 76% of all games played are determined by a 

                                                            
17 See id.; see also Steven D. Levitt, Thomas J. Miles, Andrew M. Rosenfield, Is Texas Hold 'Em 
A Game of Chance? A Legal and Economic Analysis, 101 Geo. L.J. 581, 585 (2013)  ("The 
empirical evidence suggests that skill is the primary factor determining the distribution of player 
returns in no-limit Texas Hold 'Em.");  Anthony Cabot and Robert Hannum, Toward 
Legalization of Poker:  The Skill vs. Chance Debate, 13 UNLV Gaming Research and Review 
Journal 1, 2-4 (2009) (discussing various empirical studies concluding that decisions and 
strategies employed by players make winning or losing a "direct reflection of the player's level of 
skill"). 
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player's betting strategy (as one player convinces all others to fold and wins without ever having 

to show his cards).  See id. (citing Hope, Mizelle, & McCulloch (2009)).  Hope, Mizelle, & 

McCulloch's examined 103 million hands of Texas Hold'em and determined that only about 12 

percent "are won by the player at the table who would have had the best hand." Id., at 6.  The 

conclusion from these studies is that the player dealt the best cards, as a matter of chance or luck, 

rarely wins the hand.  In the sequential play of the tournament format offered by the Tribe, 

winners are determined by skill of the players, not luck of the draw. 

In addition to being a contest of skill, Texas Hold'em is also permitted under the 

exception for merchant promotional contests, as recognized by the Attorney General of Idaho: 

Indeed, some merchants in the State of Idaho have advertised promotional 
contests in the form of casino games such as poker or Texas hold'em.  In these 
instances, the Lottery strives to ensure that players are not charged anything or 
risking any money, services or thing of value to play.  In rare instances, a player is 
charged to play, but absolutely no prize of any type is awarded.  
 

Dkt. 15-6 (emphasis added).  The fact that Texas Hold'em is permitted as a promotional contest 

is sufficient, in and of itself, to establish that the State permits the game in some forms.  Thus, 

Texas Hold'em is available to the Tribe for purposes of federal law as a Class II game.18 

Further, the exception for merchant promotional contests is listed in the same section as 

the exception for contests of skill.  Thus, the Attorney General of Idaho has already recognized 

that Texas Hold'em is permitted if it complies with the requirements for a promotional contest, 

notwithstanding the general prohibition against "poker."  The Tribe's position is that the parallel 

exception for contests of skill allows the same game to be played if it meets those requirements.  

                                                            
18 For purposes of the IGRA, it is sufficient that the "card game[]" of Texas Hold'em is 
"authorized."  25 U.S.C. § 2703(7)(A)(ii).  While Idaho may limit the games to promotional 
contests, such limitations are not applicable to the Tribe under federal law.  Instead, the only 
question is whether the State imposes any limits on wagers, pot limits or hours of operation.  In 
this case, there are no such limitations.   
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Finally, it is instructive that the Idaho Lottery offers "Texas Hold'em" style games,19 

notwithstanding the fact that it is seemingly prohibited from offering any lotto activities that take 

"any form of casino gambling including . . . poker . . . ." Idaho Const. Art. III § 20(2).    This 

further demonstrates that the State's gambling prohibition, particularly as to Texas Hold'em, is 

less absolute than argued by the State. 

B. Texas Hold'Em Is Widely Played in the State of Idaho 

As discussed above, Texas Hold'em is permitted in Idaho under statutory exceptions for 

contests of skill and merchant promotional contests.  The next question under the IGRA is: 

whether Texas Hold'em is played by others in the state? 25 U.S.C. § 2703(7)(A)(ii).20      

In fact, Texas Hold'em is widely played at a range of locations.21  Even a basic internet 

search yields a listing of numerous such events throughout the State.  For example, 

Homepokergames.com lists numerous local real-money Texas Hold'em games and tournaments, 

http://www.homepokergames.com/find-games-us-idaho.php.  Ex. 3.  Other examples include:   

(1) "Annual Snake River Rugby Poker Tournament," with a $40 buy-in and prizes for the 

winners, Ex. 4; (2) Texas Hold'em tournament with a $25 buy-in and prizes such as VISA gift 

cards at the Sandstone Event Center in Nampa, Idaho, http://www.idahopress.com/calendar/rd-

annual-nampa-wrestling-texas-hold-em-tournament/event_a3a44e5a-37ee-11e2-9998-

772ac994e845.html, Ex. 5; (3) Vallivue High School Annual Texas Hold’Em Dinner, with  

                                                            
19 See, e.g., http://www.idaholottery.com/news/story.aspx?id=233. 
20 See also NIGC Gen. Couns. Op., Double Hand High-Low, (1999) (finding that states can 
influence class II gaming on Indian lands "only if they prohibit those games for everyone under 
all circumstances") available at 
http://www.nigc.gov/Portals/0/NIGC%20Uploads/readingroom/gameopinions/card%20games/do
ublehandhighlow.pdf and Letter from Stevens to Meskill of 5/29/2013, at 3 ("poker games are 
advertised as regularly occurring throughout the state."). 
21 If the State disputes these facts, then the specific nature and legal authority for these operations 
could raise questions that would need to be resolved at a trial. 
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"free" (incidental to the donation) entry and prizes awarded to those who earn the most points,  

http://www.vallivuebaseball.com/uploads/1/4/2/5/14251044/texas_holdem_flyer_vallivue.pdf, 

Ex. 6; and (4) 2014 "Monte Carlo Casino Night" held by the McCall Area Chamber of 

Commerce, http://mccallchamber.org/carnival_monte_carlo_casino_night.html, Ex. 7.  As a 

result, it is clear that Texas Hold’em is both permitted and widely played in the State of Idaho. 

III. The State Has Failed to Meet its Burden on the Balance of Hardships 

Under the IGRA, Congress allocated authority for Class II gaming to the Tribe and the 

United States.  Indeed, Article 22 of the Compact recognizes this fact.  Nevertheless, the State 

suggests the balance of hardships favors the State, yet it has not met its burden of showing how 

the games at issue constitute Class III games, nor how the Tribe's offer of Texas Hold'em 

tournaments causes any harm to the State.  In the absence of a clear showing that the games at 

issue constitute Class III gaming under the IGRA, the State's asserted sovereignty interests are 

certainly not greater than the sovereignty interests the Tribe has at stake.  See e.g., United States 

v. Washington, 2013 U.S. Dist. LEXIS 172358, 35 (W.D. Wash. Dec. 5, 2013) citing Prairie 

Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250-51 (10th Cir. 2001) ("The Tribes are 

correct that infringement of tribal sovereign immunity may constitute irreparable harm by 

invading tribal self-government in a way that "cannot be adequately compensated for in the form 

of monetary damages" and because the loss of tribal sovereignty may not be subject to remedy 

upon final determination on the merits); and U.S. v. Spokane Tribe, 139 F.3d 1297 (9th Cir. 

1998). 

Indeed, as the activity involves gaming authorized under the IGRA on the Tribe's Indian 

lands, the intrusion by the State's proposed injunction on the Tribe is considerably greater than 

any hardship suffered by the State without the relief.  See e.g., Seneca-Cayuga Tribe of 
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Oklahoma v. Oklahoma, 874 F.2d 709, 716 (10th Cir. 1989) (upholding injunction against the 

state on the grounds that the state's attempted intrusion into the tribe's  Class II gaming interest 

constituted irreparable injury with the threatened loss of revenues and  jobs associated with the 

"prospect of significant interference with [tribal] self-government.").  As the balance of 

hardships favors the Tribe, the State's requested relief must be denied. 

IV. The Litigation 20 Years Ago is Not Applicable  

 The State's discussion of the Article 6.4 litigation is not relevant to the Tribe's non-

banked, Texas Hold'em-style tournament contests.  Contrary to the State's allegations, claim 

preclusion does not bar the Tribe from asserting here that different types of card games than 

those litigated previously are classified as Class II games pursuant to the IGRA at 25 U.S.C. § 

2703(7)(A)(ii).  See W. Radio Servs. Co. v. Glickman, 123 F.3d 1189, 1192 (9th Cir. 1997).  

Class II gaming was not even an issue in Coeur d'Alene Tribe.  Coeur d'Alene Tribe, 842 F. 

Supp. at 1273 ("Only Class III gaming is at issue in this case."). Thus the Tribe did not, and 

could not have, raised any issues regarding whether a specific game was Class II in a case where 

all parties and the court recognized that only Class III gaming was at issue.  See Pedrina v. Han 

Kuk Chun, 906 F. Supp. 1377, 1399 (D. Haw. 1995).  

 Likewise the doctrine of judicial estoppel is not applicable under the facts of the current 

situation.  The Tribe in Coeur d'Alene never took a position on what did, or did not, constitute a 

specific Class II game because Class II gaming was not at issue in that case.  See Helfand v. 

Gerson, 105 F.3d 530, 534-35 (9th Cir. 1997). 
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CONCLUSION 

 For the reasons set forth above, Plaintiff's motion for a temporary restraining order and 

preliminary injunction must be denied.   

 Respectfully submitted this 23th day of May, 2014.  
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