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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 

 

STATE OF IDAHO,  

Plaintiff, 

vs. 

COEUR D'ALENE TRIBE,  

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 2:14-cv-00170-BLW 

DEFENDANT'S MEMORANDUM IN 
SUPPORT OF ITS 

MOTION TO DISMISS PLAINTIFF’S
COMPLAINT FILED ON 05/02/2014 

 
 

INTRODUCTION 

The State of Idaho urges this Court to decide whether certain Texas Hold'em tournaments 

operated by the Coeur d'Alene Tribe (Tribe) on its Reservation are "Class III" games under the 

Indian Gaming Regulatory Act (IGRA).  Under the IGRA, the Tribe has a federal right to offer 

as a "Class II game" any type of non-banked card game permitted, or not expressly prohibited, 

by the State of Idaho.  25 U.S.C. § 2703(7)(A)(ii).  While the State asserts that it prohibits all 
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forms of poker, in fact, Idaho law and public policy actually permit a wide range of poker and 

poker-style games under the various exceptions to the general prohibition found in Idaho Code § 

18-3801.  See Defendant's Response to Plaintiff's Motion for Temporary Restraining Order and 

Preliminary Injunction, at 11-18.  While the State's widespread allowance of poker provides the 

Tribe with a federal right under the IGRA to offer a range of card games as Class II games, this 

Court should not decide the classification of the Tribe's games and should instead dismiss this 

case pursuant to Fed. R. Civ. P. 12(b)(1), (3), and (6).   

First, the Court lacks subject matter jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1) 

because the Tribe has not waived and Congress has not abrogated the Tribe's immunity from suit 

regarding the Class II gaming issues that are the subject of the complaint.  Neither the IGRA nor 

the Compact provide the State with the power to challenge the Class II status of a game offered 

exclusively on Indian lands.  Instead, oversight of Class II gaming is granted to the National 

Indian Gaming Commission (NIGC) and the U.S. Department of Justice (DOJ).  See 25 U.S.C. 

§§ 2705, 2706 and 2710(b); and 18 U.S.C. § 1166(c), (d).   

The Tribe's exclusive jurisdiction over Class II games is recognized by Article 22.1 of the 

1992 Tribal-State Gaming Compact (Compact). Dkt. 3-3, at 37. Thus, the Compact, which is 

limited to the regulation of Class III gaming, does not give the State any power to challenge the 

Class II status of a game.  However, even if the operation of Texas Hold'em tournaments could 

be construed as a Compact violation, the State's remedy is limited to the dispute resolution 

provision found in Article 21 of the Compact, which includes binding arbitration.  Id., at 35-36.   

Second, since the parties have agreed to resolve Compact disputes through binding 

arbitration, this Court is an improper venue under Fed. R. Civ. P. 12(b)(3).  This dispute 

resolution procedure, with its required arbitration before an arbitration panel selected by the 
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American Arbitration Association, is the forum the parties have agreed upon for the complete 

resolution of matters in controversy, including injunctive relief or other interim measures the 

arbitrator deems necessary.  Id., at 35-36.  The State now moves to ignore the remedy it agreed to 

in the Compact in favor of the extraordinary equitable powers of this Court, whose jurisdiction 

the State expressly disavows in the Compact.1  However, the State is not permitted to ignore the 

agreed upon dispute resolution process.  As such, venue is not proper in this Court. 

Finally, the Court should dismiss the case pursuant to Fed. R. Civ. P. 12(b)(6) as the State 

has failed to allege a claim upon which relief may be granted.  As detailed below, the State has 

failed to allege any facts to support its position that the Texas Hold'em tournaments actually 

offered by the Tribe are anything other than Class II games.   

For these reasons, as discussed in detail below, this case should be dismissed. 

 STATEMENT OF THE CASE 

I. The Indian Gaming Regulatory Act 

The IGRA provides a comprehensive framework for regulating gaming on Indian land.  

See 25 U.S.C. §§ 2701-2721. Congress enacted the IGRA to provide, among other things, "a 

statutory basis for the operation of gaming by Indian tribes as a means of promoting tribal 

economic development, self-sufficiency, and strong tribal governments . . . and to protect such 

gaming as a means of generating tribal revenue."  25 U.S.C. § 2702(1), (3).  In doing so, 

Congress recognized that Indian tribes have the exclusive right to regulate gaming activity on 

Indian lands if the gaming activity is not specifically prohibited by Federal law and is conducted 

within a State which does not, as a matter of criminal law and public policy, prohibit such 

gaming activity.  25 U.S.C. § 2701(5).   

                                                            
1 See Compact, Art. 6.4.2 ("The State does not consent to jurisdiction of the federal court over 
any claim under the [Indian Gaming Regulatory] Act").   
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The IGRA divides tribal gaming into three classes.  The regulation of Class II gaming is 

conducted by tribal regulators, with oversight by the NIGC.  25 U.S.C. § 2710(b).  The Tribe has 

established a Gaming Board to regulate gaming on the Tribe's Reservation.  The Gaming Board 

exercises its regulatory responsibilities with respect to Class II gaming pursuant to an NIGC-

approved gaming ordinance.2 

The IGRA requires that, prior to engaging in Class III gaming, a compact covering such 

gaming must be negotiated and agreed upon by the Indian tribe and the state in which the tribal 

lands are located. 25 U.S.C. § 2710(d)(3)(A). The compact must then be approved by the 

Secretary of the Interior. 25 U.S.C. § 2710(d)(3)(B).  The State and the Tribe entered into the 

Class III gaming Compact in 1992, which was subsequently approved by the Secretary of the 

Interior in 1993.  Because the Compact was to govern all matters related to the Tribe's gaming on 

its Indian lands within the State, the Compact also reserved to the Tribe its exclusive jurisdiction 

over Class II games under the IGRA.  See Dkt. 3-3 (Art. 22.1) at 37. 

II. The Compact 

The Compact has governed tribal and state interests relating to the Tribe's gaming 

activities within the State of Idaho for over 20 years.  The Compact states that Article 21 

"controls resolution of all disputes other than those expressly provided for in Article 6."  Id., at 

35 (emphasis added). 3   

                                                            
2 Available at http://www.nigc.gov/LinkClick.aspx?fileticket=l5U894gPB70%3d&tabid=909. 
3 Article 21 refers to Article 6 to acknowledge "disputed issues" that were pending when the 
Tribe and the State entered into the partial Compact in December, 1992.  At that time, 
negotiations between the State and the Tribe had reached an impasse regarding the scope of 
Class III gaming under the IGRA.  The Tribe expressed its intent to engage in extensive Class III 
gaming activities, including casino-style gambling, while the State asserted that it was only 
required to negotiate Class III activities expressly permitted under Idaho law.  Article 6 provided 
a judicial remedy to resolve the dispute through a declaratory judgment action in federal court.  
Through the decision of Coeur d'Alene Tribe v. State, 842 F.Supp. 1268, 1283 (D. Idaho 1994), 
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 Article 21.2 requires written notice of the alleged non-compliance that triggers an 

informal dispute resolution conference within ten days.  Id.  If the matter is not resolved within 

60 days, either party may pursue arbitration to enforce or resolve disputes under the Compact. 

See id.  "Once a party has given notice of intent to pursue binding arbitration and the notice has 

been sent to the non-complaining party, the matter in controversy may not be litigated in court 

proceedings." Id., at 35-36 (emphasis added).   

Under the Compact, the parties agreed to binding arbitration by a three (3) arbitrator 

panel of the American Arbitration Association (AAA).  See id., at 36.  Pursuant to AAA Rules, 

such arbitration would include allowance for injunctive relief.  See AAA Rule 37 ("[t]he 

arbitrator may take whatever interim measures he or she deems necessary, including injunctive 

relief . . . ") (emphasis added).   

Arbitrators are to be selected by the AAA.  Dkt. 3-3, at 36.  The matter must be resolved 

within 120 days of the selection of an arbitration panel and no judicial review of that arbitration 

decision is permitted.  Id.  The arbitration decision is binding and "shall have the same effect as 

if a part of this Compact."  Id. 

Article 21 also permits the State and the Tribe to enter into agreements to pursue other 

mechanisms of alternative dispute resolution.  Id., at 36-37 (Art. 21.4). The alternative 

procedures must be agreed upon by both the Tribe and the State as "neither party is under any 

obligation to agree to such alternative methods of dispute resolution."  Id., at 37. 

Article 22 expressly recognizes the Tribe's exclusive rights regarding Class II gaming:  

Nothing in this Compact  shall be deemed to affect the operation 
by the Tribe of any Class II gaming as defined in the Act, whether 
conducted within or without the gaming facility or gaming 

                                                                                                                                                                                                

and its appeal, the disputed issues under Article 6 were resolved.  The instant case does not seek 
any form of relief contemplated by the Compact agreed upon by the parties. 
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facilities, or to confer upon the State any jurisdiction over such 
Class II gaming conducted by the Tribe. 

 
Id. 
 
III. The Current Dispute 

More than a year ago, the Tribe informed the State that it was considering authorizing 

Class II poker games at its casino since within the State of Idaho poker is played "every day in 

bars, retirement centers, individual homes, and at charity events and other public gatherings."  

Dkt. 3-5, at 3.  In response, the State informed the Tribe that it viewed poker as a prohibited form 

of gambling under Article III, § 20 of the Idaho Constitution.  Dkt. 3-6. 

Although the Tribe disagrees with the State's views regarding non-banked poker and 

believes it is entitled to offer a range of poker games on its Indian lands in Idaho, the Tribe has 

elected to limit the games offered to Texas Hold'em-style tournaments in which skill 

predominates in determining winners and awards are made only to entrants.  See Decl. of John 

Abraham at ¶ 5 (Ex. 1).  Such games are closely regulated by the Tribe's Charitable Gaming 

Board.  Id. at ¶ 6.   

On May 1, 2014, the State sent a letter to the Tribe objecting to the Tribe's plans to offer 

Texas Hold'em tournaments.   The State argued that even the limited types of games the Tribe 

planned to offer would be Class III gaming under the Compact.  Dkt. 3-9.   

Through its May 1, 2014, letter, the State provided written notice of non-compliance 

under Article 21.2 of the Compact and requested a meeting within ten days to discuss and 

resolve the dispute.  Id.  Additionally, the State proposed to waive the Article 21 meeting 

requirement and proceed immediately to binding arbitration in accordance with Article 21.3.  Id.   

In reply, the Tribe noted that the Article 21 process is the required process for resolution 

of disputes and "is consistent with the government-to-government relationship between the 
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parties."  (Letter from Allan to Anderson of 05/02/14, Ex. 2).  The Tribe noted it would be unfair 

to halt games that the Tribe has a legal right to offer on its Reservation.  The Tribe nonetheless 

agreed to the State's proposal for expediting binding arbitration under Article 21 of the Compact, 

if it turns out the Tribe and the State are unable to resolve the issue at the upcoming meeting.  Id.  

After the State invoked the Article 21 dispute resolution process, in contravention to 

Article 21's specific prohibition of litigation in court proceedings, the State filed this lawsuit for 

injunctive relief.  Initially, despite the filing of this civil action, the Article 21 dispute resolution 

process continued.  (Letter from Anderson to Allan of 05/05/14, Ex. 3); see also Letter from 

Allan to Anderson of 05/06/14, Ex. 4) (in which the Tribe reaffirmed its commitment to an 

expeditious resolution of the dispute through the Article 21 process).  In its May 6, 2014, letter, 

the Tribe pointed out that the State's separate litigation is not only contrary to Article 21, but that 

expedited arbitration under the Compact offers the most expeditious manner to resolve the 

dispute.  Id.   

The parties met telephonically on May 12, 2014, but the State refused to continue the 

Article 21 process to resolve the dispute.  The State indicated that it would not proceed with 

binding arbitration unless the Tribe first conceded to the State's demand that the Tribe cease 

offering any form of poker tournament.   
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ARGUMENT 

I. The Case Should be Dismissed for Lack of Subject Matter Jurisdiction, Improper 
Venue and Failure to State a Claim upon which Relief May be Granted 

 
A. This Case Should Be Dismissed Because the Court Lacks Subject Matter 

Jurisdiction 
 

Rule 12(b)(1) permits a defendant to move to dismiss a claim on the ground that the court 

lacks jurisdiction over the subject matter.  A federal court is presumed to lack subject matter 

jurisdiction until plaintiff establishes otherwise.  Kokkonen v. Guardian Life Ins. Co. of Am., 511 

U.S. 375 (1994); Stock W., Inc. v. Confederated Tribes of Colville Reservation, 873 F.2d 1221, 

1225 (9th Cir. 1989).  The State has not met its burden of proving the existence of subject matter 

jurisdiction.   

The Court lacks subject matter jurisdiction because neither the Tribe, nor the Compact, 

nor the IGRA has waived the Tribe's sovereign immunity from suit.  "Suits against Indian tribes 

are . . . barred by sovereign immunity absent a clear waiver by the tribe or congressional 

abrogation." Oklahoma Tax Comm'n v. Citizen Band Potawatomi Indian Tribe, 498 U.S. 505, 

509 (1991); see also Demontiney v. United States, 255 F.3d 801, 811 (9th Cir. 2001) ("There is a 

strong presumption against waiver of tribal sovereign immunity.") (internal citation omitted).  

The burden is on the State to prove that the Tribe's immunity has been waived by clear and 

unequivocal waiver.  Dunn & Black, P.S. v. United States, 492 F.3d 1084, 1088 (9th Cir.2007).   

Contrary to the State's claim, Section 2710(d)(7)(A) of the IGRA does not provide this 

Court with subject matter jurisdiction over the Class II gaming at issue here.  Subsection 2710(d) 

is limited to Class III gaming activities.  Section 2710(d)(7)(A) states that:  

The United States district courts shall have jurisdiction over— . . .  
 
 . . . . 
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(ii) any cause of action initiated by a State or Indian tribe to enjoin 
a class III gaming activity located on Indian lands and conducted 
in violation of any Tribal-State compact entered into under 
paragraph (3) that is in effect . . . 
 

25 U.S.C. § 2710(d)(7)(A) (emphasis added). 
 

The State's claim that jurisdiction exists over this dispute first requires the Court to agree 

with the State's primary argument - that the gaming taking place is Class III gaming. Yet, IGRA 

Section 2710(a)(2) states that "[a]ny class II gaming on Indian lands shall continue to be within 

the jurisdiction of the Indian tribes, but shall be subject to the provisions of this Act."  Section 

2710(b)(1)(A) provides that the regulation of Class II gaming activity is a tribal responsibility 

when "such Indian gaming is located within a State that permits such gaming for any purpose by 

any person, organization, or entity . . . ."  In the Compact the Tribe has reserved its sovereign 

authority over Class II gaming and has not waived its immunity from suit.  Dkt. 3-3, at 37.   

The Tribe's determination that the games it is offering qualify as Class II gaming is 

subject to review by the National Indian Gaming Commission and the Department of Justice.  

Those agencies could determine in a given case that an asserted Class II game does not qualify as 

Class II gaming.  If that were to occur, the IGRA provides specific remedies that can be used to 

stop the conduct of such gaming.  See, e.g., 25 U.S.C. § 2713; 18 U.S.C. § 1166.  But the 

existence of those review powers by federal agencies does not provide the State with any 

independent remedy.  While Section 2710(d)(7)(A) of the IGRA gives the State the right to bring 

a case seeking to enjoin any Class III gaming activity that violates the Compact, in this case the 

State has already agreed to an alternative remedy – the right of binding arbitration under Article 

21 – to assure that Compact provisions are complied with.  See, e.g.,  Atl. Marine Constr. Co. v. 

United States Dist. Court, 134 S. Ct. 568, 581 (2013) ("The enforcement of valid forum-selection 
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clauses, bargained for by the parties, protects their legitimate expectations and furthers vital 

interests of the justice system.") (internal citations and quotations omitted).  

Moreover, the IGRA does not abrogate the Tribe's immunity with respect to Class II 

gaming.  With respect to Class III gaming, it is the design and intent of the IGRA that dispute 

resolution and waivers of sovereign immunity (if considered necessary or desirable by the 

parties) will be the subject of negotiation between the Tribe and State, as they were here.  25 

U.S.C. § 2710(d)(2)(C).  The IGRA provides that such Tribal-State compacts may include 

provisions relating to certain enumerated subjects, specifically including "remedies for breach of 

contract[.]"  25 U.S.C. § 2710(d)(3)(C)(v).  The IGRA's primary civil remedy for compact 

violations is the remedy elected by the parties in their IGRA Tribal-State compact.  It is not, as 

the State claims, a broad and indiscriminate grant of federal court jurisdiction and implied 

abrogation of tribal sovereign immunity.  See, e.g., Florida v. Seminole Tribe, 181 F.3d 1237, 

1248 (11th Cir. 1999) (citing the "carefully-struck congressional balance of federal, state, and 

tribal interests and objectives" in the IGRA Class III context and refusing to upset that balance 

by reading an implied right of action that would allow a state to sue in federal court to enjoin a 

tribe from conducting allegedly illegal Class III gaming). 

The Compact does not provide the State with the power to challenge the Class II status of 

a game offered exclusively on Indian lands.  However, even if this Court concludes that the 

Compact provides the State with such a right, as discussed below, the State's exclusive remedy is 

the negotiated dispute resolution provision found in Article 21 of the Compact.  As to the Tribe's 

waiver of immunity under the Compact, Article 6 governs only those "Authorized Class III" 

disputes existing when the Compact was negotiated.  
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The State's reliance on New York v. Oneida Indian Nation, 78 F. Supp. 2d 49, 55-56 

(N.D.N.Y. 1999) for the proposition that jurisdiction exists because the IGRA waived the Tribe's 

sovereign immunity is misplaced.  The Oneida case involved a tribe's request for a compact 

amendment to offer a new Class III game.  In that case, the Oneida Nation asserted that the Class 

III gaming at issue there was not subject to the Compact's mandatory arbitration provisions.  

Here, the Tribe's position is that the game being offered does not need approval of the State 

because it is a Class II game.  The Court in Oneida relied upon the Compact language in 

concluding that "the Court need only look to the language of section 14(a) to find that the parties 

plainly contemplated federal jurisdiction over a suit such as this when they entered into the 

Compact." Id.  Here, the plain language of Article 21 provides for the opposite finding – that 

informal dispute resolution leading to binding arbitration, not civil action in federal court, was 

the dispute resolution mechanism agreed upon by the parties.4  See Idaho v. Shoshone-Bannock 

Tribes, 465 F.3d 1095, 1099 (9th Cir. 2006) ("when the terms of a contract are clear, the intent of 

the parties must be ascertained from the contract itself") (citation omitted); see also Atl. Marine 

Constr. Co, 134 S. Ct. at 581  ("The enforcement of valid forum-selection clauses, bargained for 

by the parties, protects their legitimate expectations and furthers vital interests of the justice 

system.").    

Indeed, correspondence between the parties before the filing of this lawsuit clearly 

indicates mutual understanding that the current dispute is subject to Article 21 of the Compact.  

See Letter from Anderson to Allan of 05/05/14, Ex. 3 (proposing alternative times to meet for 

                                                            
4  Indeed the intent of the parties to resolve all disputes under Compact pursuant to Article 21 is 
further demonstrated by the State's position set forth in Article 6.4.2, that "[t]he State does not 
consent to jurisdiction of the federal court over any claim under the Act."  The State limited its 
immunity waiver to the declaratory judgment action provided for in Article 6.4.2 and the dispute 
resolution process set forth in Article 21.   
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Article 21.1.1 purposes); see also Letter from Allan to Anderson of 05/06/14, Ex. 4 (calling on 

the State to allow the Article 21 process to function as intended).  As a matter of contract law, 

the interpretation the parties give to their agreement, and their course of dealing and course of 

performance thereunder, is indicative of intent when it comes to interpreting terms in the 

contract.  See Nanakuli Paving & Rock Co. v. Shell Oil Co., 664 F.2d 772, 795-96 (9th Cir. 

1981); see also Rangen Inc. v. Valley Trout Farms, Inc., 104 Idaho 284 (1983); and Idaho v. 

Shoshone-Bannock Tribes, 465 F.3d at 1098 (general principles of contract interpretation are 

used to construe a federal compact). 

The State looks to Cabazon Band of Mission Indians v. Wilson, 124 F.3d 1050, 1060 (9th 

Cir. 1997) for further support.  The language of Cabazon does not support the State's position.  

The court in Cabazon found, as the State notes, that "[b]ecause the slot machines and other 

banked and percentage games are not mentioned in the Compact, the Bands have not violated the 

Compact[]."  Similarly here, the Tribe's new Class II game is appropriately not mentioned in the 

Class III Compact, because it lies within the exclusive jurisdiction of the Tribe under the IGRA, 

leading to the conclusion consistent with the Court in Cabazon that there is no violation of the 

Compact.  

Section 2710(d)(7)(A) of the IGRA does not provide this Court with subject matter 

jurisdiction over Class II gaming.  The Tribe's sovereign immunity has not been abrogated or 

waived.  Were this Court to adopt the State's position, the result would not only contravene the 

language and intent of the IGRA, but it would also allow the State to circumvent its negotiated 

agreement with the Tribe and deny the Tribe the benefit of its bargain.  
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B. This Matter Should be Dismissed Pursuant to the Compact's Arbitration 
Clause. 

The Federal Arbitration Act (FAA), 9 U.S.C. § 2, requires this court to dismiss this 

matter and order the parties to arbitration in accordance with Article 21 of the Compact.  See 

Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 218 (1985).  The FAA provides that written 

agreements to arbitrate controversies arising out of an existing contract "shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract." 9 U.S.C. § 2.  As the Supreme Court has stated, "the Act leaves no 

place for the exercise of discretion by a district court, but instead mandates that district courts 

shall direct the parties to proceed to arbitration on issues as to which an arbitration agreement 

has been signed."  Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. at 218 (emphasis in original) 

(cited by Kilgore v. KeyBank, N.A., 718 F.3d 1052, 1058 (9th Cir. 2013)); Chiron Corp. v. Ortho 

Diagnostic Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000) (The basic role for courts under the 

FAA is to determine "(1) whether a valid agreement to arbitrate exists and, if it does, (2) whether 

the agreement encompasses the dispute at issue."). 

The Tribe believes it has authority to offer Texas Hold'em tournaments as Class II games 

on the Tribe's Reservation.  To the extent the State disagrees, however, the State's remedy is 

limited to the dispute resolution provisions of Article 21 of the Compact and its binding 

arbitration clause in Article 21.3.  See Balen v. Holland Am. Line, Inc., 583 F.3d 647, 652 (9th 

Cir. 2009) (citing Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983)) 

("It is well-settled that 'questions of arbitrability must be addressed with a healthy regard for the 

federal policy favoring arbitration.' . . . '[A]ny doubts concerning the scope of arbitrable issues 

should be resolved in favor of arbitration . . . .'").    
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There is no doubt that a valid arbitration agreement exists in Article 21 of the Compact.  

Dkt. 3-3, at 35-36.  Further, at the time the State filed its Complaint in this dispute, the State had 

already invoked the dispute resolution provisions in Article 21 of the Compact.  See Dkt. 3-9 

(letter from Anderson to Allan invoking Article 21 dispute resolution through a written notice of 

non-compliance).  Although the State may claim that it has not yet invoked the arbitration 

remedy in Article 21, the Article 21 process is clear that in the absence of a mutual agreement of 

the parties to pursue alternative methods of dispute resolution (in accordance with Article 21.4), 

the State has only the binding arbitration remedy if it wishes to pursue resolution of this dispute.  

See Article 21.2.2, Dkt. 3-3, at 35 ("[i]f the dispute is not resolved to the satisfaction of the 

parties within sixty (60) days . . . either party may pursue binding arbitration to enforce or 

resolve disputes concerning the provisions of this Compact.") (emphasis added); see also Idaho 

v. Shoshone Bannock Tribes, 465 F.3d at 1099 ("Contract terms are to be given their ordinary 

meaning, and when the terms of a contract are clear, the intent of the parties must be ascertained 

from the contract itself.").   

Given the existence of the arbitration clause in Article 21 and the fact that the State has 

already invoked Article 21 of the Compact, venue in this Court is improper and the Tribe moves 

the Court to dismiss this matter under Fed. R. Civ. P. 12(b)(3).  To rule otherwise would allow 

the State to short-circuit the dispute resolution process it agreed to and deprive the Tribe of the 

benefit of its bargain.  See Atl. Marine Constr. Co., Inc., 134 S. Ct. at 582  ("when a plaintiff 

agrees by contract to bring suit only in a specified forum—presumably in exchange for other 

binding promises by the defendant . . . the plaintiff must bear the burden of showing why the 

court should not transfer the case to the forum to which the parties agreed.") 
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Moreover, under the Compact, an arbitration panel would be empowered not only to 

resolve the merits of the dispute, but also to provide interim injunctive relief – precisely the 

remedy the State seeks from this Court.  See AAA Rule 37 ("[t]he arbitrator may take whatever 

interim measures he or she deems necessary, including injunctive relief . . . "). 

A motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(3) is the proper motion for seeking 

dismissal on forum-selection or arbitration clauses such as the arbitration clause set forth in 

Article 21 of the Compact.  Faulkenberg v. CB Tax Franchise Sys., LP, 637 F.3d 801, 807 (7th 

Cir. 2011) ("A party does not waive its right to arbitrate a dispute by filing a motion to dismiss or 

a motion to transfer venue . . . Moreover, we have held that a motion to dismiss based on a 

contractual arbitration clause is appropriately conceptualized as an objection to venue, and hence 

properly raised under Rule 12(b)(3).") (internal citations and quotations omitted); see also Brown 

v. Dillard's, Inc., 430 F.3d 1004, 1012 (9th Cir. 2005); Fisher v. A.G. Becker Paribas 

Incorporation, 791 F.2d 691, 694 (9th Cir. 1986) (stating test for waiver of right to arbitrate).   

Alternatively, the Court may dismiss the matter under 12(b)(6).  See Beauperthuy v. 24 

Hour Fitness USA, Inc., 2006 U.S. Dist. LEXIS 21214, 9-10 (N.D. Cal. Apr. 11, 2006) 

("Although a party seeking to enforce an agreement to arbitrate typically does so by filing a 

motion to compel arbitration, courts have recognized that a party may choose instead to bring a 

motion to dismiss under FRCP 12(b)(6).") (citing Sparling v. Hoffman Constr. Co., 864 F.2d 

635, 637-38 (9th Cir. 1988) (stating the FAA's grant of authority to stay a case pending 

arbitration, 9 U.S.C. § 3, "does not preclude summary judgment when all claims are barred by an 

arbitration clause.")).  The arbitration clause in Article 21.3 of the Compact expressly states that 

"no judicial review of an arbitration decision will be permitted."  Compact, Art. 21.3; see also 

Idaho v. Shoshone Bannock Tribes, 465 F.3d at 1100 (when the Compact is clear, there is no 
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need to look outside that agreement to give effect to its terms).  Under the FAA, the Court must 

respect the written agreement of the parties to arbitrate disputes arising under the Compact and 

dismiss the State's claims. 

C. This Case Should Be Dismissed Because Plaintiff Fails to State a Claim Upon 
Which Relief May Be Granted 

 
To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to "state a claim to relief that is plausible on its face." Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 570 (2007).  A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.  Id., at 556.  Where a complaint pleads facts that are "merely 

consistent with" a defendant's liability, it "stops short of the line between possibility and 

plausibility of 'entitlement to relief.'" Id., at 557.   

The State's pleadings fall well short of the line between possibility and plausibility of its 

entitlement to relief.  The State's complaint and declaration proffer assumptions, not facts, 

regarding the Tribe's Texas Hold'em tournament play.  The State's "facts" mischaracterize the 

Tribe's competitive tournaments in an attempt to conform the facts to legal conclusions argued 

by the State.   

The State asserts in its Complaint, paragraph 14, that "the Tribe will offer commencing 

on or about May 2, 2014 the card game of poker at the Casino . . ."  Dkt. 1, at 5 (emphasis 

added).  In paragraph 15, the State then proffers the legal conclusion that this game of poker 

constitutes Class III gaming under the IGRA as if this is a fact.  See id.  The State, however, has 

not presented any factual information showing the Tribe's Texas Hold'em tournaments could be 

deemed Class III gaming.  Without asserting relevant facts, the State nonetheless argues that the 
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federal court litigation over Class III casino card games twenty years ago should have legal 

bearing on the Tribe's right to offer Class II Texas Hold'em today.   

The State's claims are all based upon the conclusion that the Tribe is offering or intends 

to offer forms of poker that are not within the Tribe's authority to offer as Class II games under 

the IGRA.  Poker can be played in numerous ways and the manner of play can be determinative 

of a game's classification under the IGRA.  Even the Attorney General of Idaho has recognized a 

distinction between "poker" and "Texas Hold'em" in considering the State's gambling 

prohibitions.  (Letter from Chou to Langan of 11/18/04, Ex. 5).  The State, however, has made 

no showing that the Texas Hold'em tournaments actually offered at the Tribe's casino are played 

in a manner that could be deemed to constitute Class III gaming under the IGRA.   

Instead, the State has presented only the most threadbare facts that have been molded to 

fit the State's legal conclusion that "[t]he game of poker referred to . . . is therefore 'class III 

gaming' as defined in 25 U.S.C. § 2703(8)."  Dkt. 1, at 5.  This Court must treat the State's 

pleadings as instructed by the Supreme Court in Ashcroft v. Iqbal, 556 U.S. 662, 678-79 (2009) 

and Twombly, 550 U.S. at 555 ("the tenet that a court must accept as true all of the allegations 

contained in a complaint is inapplicable to legal conclusions.") (emphasis added).  To survive a 

motion to dismiss, "[t]hreadbare recitals of the elements of a cause of action, supported by mere 

conclusory statements, do not suffice."  Id.; see also Fed. R. Civ. P. 8(a)(2) ("where the well-

pleaded facts do not permit the court to infer more than the mere possibility of misconduct, the 

complaint has alleged--but it has not "show[n]"--"that the pleader is entitled to relief.") 

(emphasis added). 

Under Iqbal and Twombly, the State's legal conclusions couched as fact are not entitled to 

the assumption of truth.  Moreover, the entire complaint lacks factual development that would 
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allow the court to infer anything more than a mere possibility that the State might be entitled to 

the relief it seeks.  Failing to show a plausible basis for the State's claim for relief, the case must 

be dismissed under Fed. R.Civ. P.12(b)(6).   

CONCLUSION 

 For the reasons set forth above, this case must be dismissed. 

 Respectfully submitted this 22nd day of May, 2014,  
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