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INTRODUCTION 

The State requests that the Court stay its judgment that the Secretary is authorized 

to take land into trust in Alaska,1 and enjoin the Secretary from finalizing the proposed 

rule and from taking land into trust in Alaska, for the duration of the pending appeal. The 

Secretary published a proposed rule on May 1, 20142 that would implement the Court’s 

September 30, 2013 order 3 severing and vacating the final sentence of 25 C.F.R. § 151.1. 

That sentence provides that the land-into-trust regulations “do not cover the acquisition of 

land in trust status in the State of Alaska, except acquisitions for the Metlakatla Indian 

Community of the Annette Island Reserve or its members.” The exception is based on the 

Alaska Native Claims Settlement Act (“ANCSA”). As stated in the preamble to the final 

rule:  

It was [] pointed out that the Alaska Native Claims Settlement Act 
does not contemplate the further acquisition of land in trust status, or 
the holding of land in such status, in the State of Alaska, with the 
exception of acquisitions for the Metlakatla Indian Community: 
consequently, a sentence has been added to § [151.1] to specify that 
the regulations do not apply, except for Metlakatla, in the State of 
Alaska.4  
 

The Tribes and Secretary both argue that the Court should deny the State’s motion for 

stay and injunction pending appeal because the State has not demonstrated that it meets 

any of the four requirements for granting relief, and that the Secretary’s action in 
                                              
1  Mem. Op. (Doc. 109); Order (Doc. 110); Mem. Op. (Doc. 130); Order (Doc. 131). 

2  79 Fed. Reg. 24648-53 (May 1, 2014). 

3  Order (Doc. 131). 

4  45 Fed. Reg. 62034 (Sept. 18, 1980). 
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proposing revisions to the land-into-trust rule is not ripe for review. The Secretary also 

argues that the relief sought by the State does not fall within the scope of this litigation. 

These arguments fail as a matter of law, but they also fail logically. According to 

the Secretary and the Tribes, the State must wait until the final rule is adopted or until the 

Secretary actually takes land into trust to seek judicial relief. This approach, however, 

would require the State to re-litigate the precise legal point being litigated in the pending 

appeal:  whether or not the Secretary has the legal authority to create new trust land in 

Alaska. Not only would this approach result in an inefficient use of judicial resources, but 

it also would almost certainly—and unnecessarily—raise preclusion and estoppel issues 

because of the current case. A stay in this case is warranted, and the Secretary’s 

rulemaking on this issue should be enjoined.   

STANDARD FOR STAY AND INJUNCTION 

The standard for staying the district court’s judgment pending appeal and the 

standard for enjoining the Secretary’s rulemaking activities are similar because “both 

have the practical effect of preventing some action before the legality of that action has 

been conclusively determined.”5 A stay operates as a brake on the judicial proceeding 

itself, “by temporarily suspending the source of authority to act” and alteration of the 

status quo.6 Similarly, an injunction directs a party’s conduct.7 Preserving the status quo 

                                              
5  Nken v. Holder, 556 U.S. 418, 428 (2009). 

6  Id. at 428-29. 

7  Id.  
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in this case is important:  otherwise, the Secretary may act prematurely upon the Court’s 

determination that she has the legal authority to create new trust land in Alaska, 

irreparably harming the State’s sovereign interests in governing its land base and 

regulating its resources. Preserving the status quo pending appeal also is necessary to 

protect the State’s interests as a settling party to the Alaska Native Claims Settlement Act 

(“ANCSA”).8 

A stay and injunction pending appeal requires that the moving party demonstrate:  

1) that it is likely to prevail on the merits of the appeal; 2) that it will be irreparably 

harmed without the stay or injunction; 3) the other parties will suffer minimal or no harm 

if the requested relief is granted; and 4) the public interest favors the stay or injunction.9 

The D.C. Circuit has traditionally evaluated these four factors on a “sliding scale,” with a 

stronger showing on one factor compensating for a weaker showing on another.10 

However, a split in the circuit courts of appeals has arisen regarding implementation of 

the Supreme Court’s decision in Winter v. Natural Resources Defense Council, which 

rejected the Ninth Circuit standard that only a “possibility” of irreparable harm was 

required in the presence of a strong likelihood of success on the merits, and reiterated that 

irreparable injury must be “likely.”11 Some circuits have interpreted Winter to hold that 

                                              
8  Pub. L. No. 92-203 (85 Stat. 688) (Dec. 18, 1971). 

9  Washington Metro. Transit Comm’n v. Holiday Tours, 559 F.2d 841, 843 
(D.C. Cir. 1977). 

10  Sherley v. Sebelius, 644 F.3d 388, 392-93 (D.C. Cir. 2011). 

11  555 U.S. 7, 20-21 (2008).  
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the likelihood of success is an independent threshold requirement, while others have 

interpreted Winter to permit continued adherence to the sliding-scale approach with an 

increased emphasis on the likelihood of success.12 The D.C. Circuit has not yet directly 

addressed the distinction,13 and this motion would not require it to do so because the State 

has demonstrated the required likelihood of success under either analysis.  

ARGUMENT 

I. A stay is not outside the scope of this case and would not be premature. 

The Secretary argues that, as an initial matter, Alaska’s request “does not fall 

within the scope of this lawsuit” because the rulemaking is a separate activity from the 

litigation and not ripe for review.14 However, the Secretary’s own description of her 

activities betrays this argument. After noting that Alaska intervened in this litigation to 

defend the Alaska exception to the land-into-trust regulations, she states “Interior now 

proposes—in a new administrative action that is not at issue in this lawsuit—to eliminate 

the Alaska exception.”15 

It is incorrect to call the proposed rule “unrelated” to this lawsuit, because the 

legality of the Alaska exception is the central legal issue in this case. As noted in the 

Secretary’s opposition, the Tribes’ complaint seeks to have the Alaska exception 

                                              
12  Sherley, 644 F.3d at 393 (collecting cases). See also Alliance for the Wild Rockies 
v. Cottrell, 632 F.3d 1127, 1134 (9th Cir. 2011) (discussing circuit split). 

13  Sherley, 644 F.3d at 393. 

14  Defs.’ Opp. (Doc. 141) at 3. 

15  Id. 
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removed from 25 C.F.R. § 151.1.16 The Tribes have consistently argued that 

25 C.F.R. § 151.1 is illegal because ANCSA permits the creation of new trust land in 

Alaska and that 25 U.S.C. § 476(g) requires that Alaska tribes be treated similarly to 

tribes elsewhere in this regard.17 Alaska has consistently argued that 25 C.F.R. § 151.1 is 

valid because ANCSA prohibits additional trust land in the state and supersedes 

25 U.S.C. § 476(g)’s proscription against discriminatory treatment between tribes.18 The 

Secretary has argued that 25 C.F.R. § 151.1 is valid because she retains the discretion, but 

is not legally required, to consider taking land into trust in Alaska.19 The legality of the 

Alaska exception in section 151.1 is inescapably locked in the cross-hairs of this 

litigation. 

The Secretary’s rulemaking may have been initiated independent of this litigation 

in the sense that the Court did not remand the matter for further proceedings under its 

supervision, but it is utterly inaccurate to say that the legitimacy of the Alaska exception 

in 25 C.F.R. § 151.1 is outside the scope of this litigation. The proposed rule itself states 

that the Court’s decision is the reason the regulation is being amended.20 Furthermore, the 

Secretary’s assertion that “this Court lacks jurisdiction to prohibit decisions to take land 

into trust” is just plain wrong. Even if—and the State is not conceding that this is so—the 
                                              
16  Id.; Consol. Compl. (Doc. 15) ¶¶ 53-58. 

17  Doc. 46-4 at 3-10; Doc. 62 at 6-13; Doc. 72 at 10-11; Doc. 82; Doc. 88.  

18  Doc. 76; Doc. 77; Doc. 78; Doc. 85; Doc. 95. 

19  Doc. 57 at 13-22; Doc. 67 at 4-15. 

20  79 Fed. Reg. 24650-51. 
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Secretary and Tribes are correct that the rulemaking may not properly be enjoined, the 

Court certainly has the authority to stay implementation of its own orders, including the 

memorandum opinions and orders being appealed in this case.21 A stay of the Court’s 

judgment to preserve the status quo would leave the Alaska exception intact and curb the 

Secretary’s efforts to create trust land in Alaska until the appeal concludes.  

The Secretary and the Tribes characterize the proposed rule as “a new 

administrative action that is not at issue in this lawsuit”22 and “an entirely independent 

administrative proceeding brought pursuant to the Secretary’s discretion.”23 Thus, they 

argue, the rulemaking is not ripe for judicial review and the State’s motion to enjoin it is 

premature.24 This argument and the related arguments made by the Tribes regarding 

primary jurisdiction and exhaustion ignore the procedural posture of this matter and the 

fact that the single determinative issue in this case—whether ANCSA prohibits the 

creation of new trust land in Alaska—is one of law. Contrary to seeking premature 

judicial review of an independent agency action, the State seeks to enjoin premature 

implementation of a remedy in a case that is still being litigated.   

The ripeness doctrine seeks to “prevent judicial involvement in abstract or remote 

controversies that are likely never to require resolution or likely to evolve substantially 

                                              
21  Fed. R. Civ. P. 62; Mem. Op. (Doc. 109); Order (Doc. 110); Mem. Op. 
(Doc. 130); Order (Doc. 131). 

22  Defs.’ Opp. (Doc. 141) at 3.  

23  Id. at 11. 

24  Id. at 3-6; Pls.’ Opp. (Doc. 140) at  
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before resolution becomes necessary.”25 Such is not the case here. As explained above, 

the proposed rule seeks to delete the last sentence of 25 C.F.R. § 151.1, which excludes 

Alaska (except for the Metlakatla Indian Community of the Annette Islands Reserve) 

from the scope of the regulations. This is the same—and only—provision of the 

regulation that is at issue in this litigation.26 The present controversy—whether the 

Secretary may legally take land into trust in Alaska—is a live controversy over a pure 

question of law that will neither “benefit from a more concrete setting” nor be clarified 

by the Secretary’s expertise in Indian affairs. It is within the Court’s authority to stay its 

judgment and enjoin further rulemaking activities by the Secretary. 

II. The State is likely to prevail on the merits of this appeal. 

The Secretary and the Tribes both argue that the State has merely rehashed 

arguments rejected by the Court and has thus not met its burden of demonstrating that it 

will likely succeed on the merits.27 To the contrary, the State has demonstrated the 

required likelihood of success because it has identified serious and determinative legal 

issues that the Court either did not address or misapprehended in deciding this case. 

First, the State noted that the Court’s holding that ANCSA does not revoke the 

Secretary’s authority to take land into trust does not fully account for ANCSA’s complete 

                                              
25  Ciba-Geigy Corp. v. U.S. Envt’l Protection Agency, 801 F.2d 430, 434 (D.C. Cir. 
1986). 

26  Ciba-Geigy, 801 F.2d at 435; Ass’n National Advertisers v. F.T.C., 627 F.2d 1151, 
1157 (D.C. Cir. 1979) (finding exception to exhaustion doctrine when topic of 
rulemaking is a “pure question of law”). 

27  Pls.’ Opp. (Doc. 140) at 5-6; Defs.’ Opp. (Doc. 141) at 6-7. 
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rejection of trust land as part of the settlement, and the persuasive findings of the 

Supreme Court that ANCSA did not envision continued federal superintendence over 

tribal land in Alaska.28 Congress extinguished Indian Country in Alaska by 

comprehensively revoking and discontinuing federal superintendence over tribal land in 

the State,29 and explicitly declared its intent that  

[T]he settlement should be accomplished . . . without establishing 
any permanent racially defined institutions, rights, privileges, or 
obligations, without creating a reservation system or lengthy 
wardship or trusteeship, and without adding to the categories of 
property and institutions enjoying special tax privileges.30 
 

Trust land is inescapably a trusteeship and category of property enjoying special tax 

privileges.31 In considering ANCSA’s wholesale rejection of tribal superintendence over 

land in Alaska, the Supreme Court observed that “[i]n no clearer fashion could Congress 

have departed from its traditional practice of setting aside Indian lands.”32 Despite 

ANCSA’s comprehensive rejection of trust land in Alaska, and the Supreme Court’s 

observation regarding Congress’ intent, the Court found only a “tension” between the 

older and nationally-applicable land-into-trust statute and ANCSA, which is more recent 

                                              
28  Mot. Stay (Doc. 139) at 8-13. 

29  43 U.S.C. § 1618(a). 

30  43 U.S.C. § 1601(b) (emphasis added). 

31  25 U.S.C. § 465 (“Title to any lands . . . acquired pursuant to this Act . . . shall be 
taken in the name of the United States in trust for the Indian tribe or individual Indian for 
which the land is acquired, and such lands or rights shall be exempt from State and local 
taxation.”) 

32  Alaska v. Native Village of Venetie, 522 U.S. 520, 532 (1998). 
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and specific to Alaska.33 A substantial likelihood exists that this finding would be 

overturned on appeal. 

The State also demonstrated that the Court misapprehended the reasons that 

Congress did not repeal 25 U.S.C. § 473a, which extended the Secretary’s trust land 

acquisition authority to Alaska in 1936, after it enacted ANCSA.34 The Metlakatla Indian 

Community (“MIC”) of the Annette Islands Reserve did not participate in ANCSA 

because they had no aboriginal claims to land in Alaska.35 Therefore, ANCSA did not 

revoke the Annette Islands Reserve or the Secretary’s authority to take further land into 

trust for the benefit of MIC, and the land into trust statute (and the other provisions of the 

Indian Reorganization Act extended to Alaska by 25 U.S.C. § 473a36) continue to apply 

to them. Repeal of 25 U.S.C. § 465, which applies nationally, and § 473a, which 

continues to have some applicability in Alaska, would have been overbroad. A substantial 

likelihood exists that the Court’s finding on this issue will be reconsidered on appeal. 

                                              
33  Mem. Op. (Doc. 109) at 18. See Food & Drug Admin. v. Brown & Williamson 
Tobacco Corp., 120 S.Ct. 1291, 1301 (2000) (holding that “the overall statutory scheme” 
must be considered in assigning meaning to its text and that subsequent and more specific 
legislation affects the meaning of earlier enacted general statutes). 

34  Mot. Stay (Doc. 139) at 13-18. 

35  25 U.S.C. § 495; 43 U.S.C. § 1618. But see Mem. Op. (Doc. 109) at 16 (stating 
that the Metlakatlan’s “land claims were extinguished along with all other claims by 
Alaska Natives”). 

36  See Mot. Stay (Doc. 139) at 15. 
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Finally, the State identified a legal inconsistency in the Court’s ruling that 

25 U.S.C. § 476(g) invalidates the Alaska exception in the land-into-trust regulations.37 

That statute invalidates regulations that “diminish[] the privileges and immunities 

available to a federally recognized Indian tribe relative to the privileges available to other 

federally recognized tribes by virtue of their status as Indian tribes.” The State’s motion 

for stay points out that because the Alaska exception implements ANCSA, the Court’s 

holding would unconstitutionally curb Congress’ plenary authority under the Indian 

Commerce Clause to treat tribes differently through separate statutory settlements.38 

Thus, the Court’s holding would impermissibly allow the Secretary to restore to Alaska 

tribes rights that Congress has extinguished. A substantial likelihood exists that this 

finding will be revised on appeal. 

III. The State has demonstrated that it will be irreparably harmed without a stay. 
 

The State’s arguments regarding the injury it will suffer without a stay are far 

more than “bare allegations” of harm.39 As a preliminary matter, the State did not “sleep 

on its rights” by waiting eight months to move to stay the Court’s judgment severing and 

vacating the Alaska exception. Until the Secretary announced a rulemaking effort focused 

only on removing the Alaska exception from the land into trust regulations, there was no 

                                              
37  Mot. Stay (Doc. 139) at 18-19. 

38  U.S. Const. art. I, § 8, cl. 3; Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 
192 (1989). 

39  Defs.’ Opp. (Doc. 141) at 7 (citing Wisconsin Gas Co. v. FERC, 758 F.2d 669, 
674 (D.C. Cir. 1985)). 
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indication that the Secretary intended to take land into trust while her ability to do so was 

still being litigated. Not only does the proposed regulation contemplate removal of the 

Alaska exception, it is the only proposed amendment to the rule.40 The text of the 

proposed amendment is identical to the text of 25 C.F.R. § 151.1 as it currently reads, 

except that the last sentence prohibiting the acquisition of trust land in Alaska, except for 

Metlakatla, has been deleted.41 A stay of the Court’s judgment would preserve the status 

quo—specifically, it would preserve the Alaska exception in the regulations and curb any 

efforts by the Secretary to take land into trust in Alaska. 

The Tribes and Secretary argue that Alaska suffers no harm until the Secretary 

actually takes land into trust, and it is therefore inappropriate to enjoin the rulemaking.42 

The Secretary also argues that she has agreed to not take any land into trust “during the 

pendency of the rulemaking,” thus precluding any potential harm to Alaska.43 These 

arguments overlook the facts that the State has requested relief no later than June 30, 

which is the end of the public comment period, and while the Secretary may not intend to 

take land into trust in Alaska before a final rule is published, she may very well intend to 

do so before the legality of creating new trust land in Alaska is ultimately resolved. 

As discussed in the State’s motion, the creation of trust land directly harms 

Alaska’s sovereign interests in regulating its land base, protecting its natural resources 
                                              
40  See 79 Fed. Reg. 24648, 24649 (executive summary of rule). 

41  Id. at 24653. 

42  Defs.’ Opp. (Doc. 141) at 9; Pls.’ Opp. (Doc. 140) at 7-8. 

43  Defs.’ Opp. (Doc. 141) at 2; Washburn Aff. (Doc. 141-1) ¶ 8. 
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and environment, providing public services, and ensuring the safety of its citizens.44 It 

would interfere with the State’s ability to tax. It would also undermine the State’s 

interests as a settling party to ANCSA. Alaska was not a passive beneficiary of 

ANCSA—the State provided $500 million in funding and relinquished valuable 

statehood land selection priorities under the Alaska Statehood Act.45 The State has an 

important interest in preserving the terms of the ANCSA settlement.  

Since ANCSA’s enactment more than four decades ago, the state of the law—and 

the Secretary’s implementing regulations—has been that the Secretary lacks legal 

authority to create new trust land in Alaska. There is no question that the State would be 

irreparably harmed by the creation of trust land in Alaska prior to a final determination 

that this is no longer the case. 

IV. The other parties would suffer only minimal harm if the requested relief is 
granted. 

 
Neither the Secretary nor the Tribes advance a compelling argument that the harm 

they would suffer outweighs the harm that would befall the State if a stay is not granted. 

The Tribes’ arguments second the State’s argument on this point:  they would suffer only 

an additional delay if the Court’s decision is ultimately upheld.46 Their interests will not 

be frustrated. By contrast, if a stay is not granted and the Court’s decision is later 

                                              
44  Mot. Stay (Doc. 139) at 19-23. 

45  43 U.S.C. §§ 1605, 1608, 1610, 1611.  See United States v. Atlantic Richfield Co., 
435 F. Supp. 1009, 1018 (D. Alaska 1977). 

46  Pls.’ Opp. (Doc. 139) at 24. 
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overturned, the harm to the State’s sovereignty would already have manifested. The 

Secretary argues that a stay would interfere with the public policy that favors “fair and 

open agency rulemaking.”47 Again, the Secretary overlooks that the State has requested 

relief no later than the close of the public comment period, which would permit an 

orderly conclusion to the public process but enjoin any further administrative action to 

implement the Court’s judgment until the pending appeal is resolved. 

Finally, all parties would suffer harm if the Secretary continues to implement the 

Court’s judgment and the Alaska exception is ultimately upheld. As discussed in the 

State’s motion, this harm would be in the form of the clouded title on all new trust 

acquisitions in the state, and the inevitable uncertainty and litigation this situation would 

create. Quite simply, the creation of trust land in Alaska would be a very difficult bell to 

un-ring. 

CONCLUSION 

For the reasons stated above and in the State’s motion for stay and injunction 

pending appeal, the Court should stay its judgment severing and vacating the Alaska 

exception to the land-into-trust regulations and enjoin the Secretary from further 

rulemaking after the close of the public comment period. The State of Alaska has 

demonstrated a substantial likelihood of success on the merits of its appeal, and the harm 

to its sovereignty should the Secretary take land into trust prior to an appellate decision 

                                              
47  Defs.’ Opp. (Doc. 141) at 12, citing Atlantic Urological Assoc. v. Leavitt, 549 F. 
Supp. 2d 13, 19 (D.D.C. 2008). 
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overturning her authority to do so would be grave and irreparable. The State asks that the 

Court preserve the status quo pending resolution of the appeal of this case. 

Dated June 6, 2014. 

 MICHAEL C. GERAGHTY 
 ATTORNEY GENERAL 
 
 

By: s/J. Anne Nelson 
J. Anne Nelson 
Alaska Bar No. 0705023 
Senior Assistant Attorney General  
Department of Law 
1031 West 4th Avenue, Suite 200  
Anchorage, AK  99501  
Telephone: (907) 269-5232  
Facsimile: (907) 279-2834  
Email: anne.nelson@alaska.gov 
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