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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

       

AKIACHAK NATIVE COMMUNITY ) 

 et al.,     )       

      )       

  Plaintiffs,   ) 

      ) 

   v.   ) No. 1:06-cv-00969 (RC) 

      ) 

SALLY JEWELL, Secretary of the Interior ) 

 et al.,     ) D.C. Circuit Nos. 

      ) 13-5360 & 13-5361 (Consolidated)  

  Defendants.   ) 

) 

 and     ) 

      ) 

THE STATE OF ALASKA   ) 

      ) 

  Defendant-Intervenor.  ) 

 __________________________________) 

 

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO 

INTERVENOR-DEFENDANT’S MOTION FOR STAY AND 

INJUNCTION PENDING APPEAL 

 

I. INTRODUCTION 

 This matter is before the Court on Intervenor-Defendant State of Alaska’s (“the State”) 

Motion for Stay and Injunction Pending Appeal (“Motion”).
1
  The Motion seeks to have the 

Court enjoin the Secretary of the Interior’s (the “Secretary”) proposed rulemaking activities: 

including accepting public comments on a proposed rule to receive and process applications to 

take land into trust for Alaska Native Tribes and individuals.  Because the State fails to carry its 

heavy burden under this Circuit’s four-factor test for granting extraordinary injunctive relief, 

such as stays pending appeal, the Motion should be denied.  The Motion must also fail on the 

                                                           
1
 ECF No. 139. 
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basis that the proposed rulemaking is not the product of a remand from this Court, but an 

independent agency action executed pursuant to the Secretary’s discretion.  Such a rulemaking is 

therefore not a “final agency action” subject to judicial review under the Administrative 

Procedures Act.     

II. LITIGATION BACKGROUND 

 In this case, four Alaska Native Tribes and one Alaska Native individual (collectively 

“Plaintiffs”) filed lawsuits challenging the Secretary’s regulation, 25 C.F.R. § 151.1, which 

governs procedures for transferring land into trust.  The regulation contained an “Alaska 

exception” which prohibited consideration of trust land petitions from Alaska Native Tribes and 

individuals other than those from the Metlakatla Indian Community or its members.  On March 

31, 2013, this Court held that the Alaska exception was arbitrary and capricious and violative of 

the Indian Reorganization Act (“IRA”), 25 U.S.C. § 476(f) and (g).
2
   

 Though the Court granted summary judgment in favor of Plaintiffs, it withheld entering 

final judgment to allow the parties to submit supplemental briefing on the issue of an appropriate 

remedy.
3
  Specifically, the Court ordered the parties to address:  (1) whether 25 C.F.R. § 151.1’s 

Alaska exception was severable from the remainder of the land-into-trust regulation; (2) whether 

judicial vacatur or administrative remand was required to cure the offending language; and (3) 

whether it was appropriate to stay the effect of the judgment for a period of time.
4
  Prior to 

submitting briefing on their preferred remedies, the State
5
 and the Secretary

6
 filed separate 

motions calling on the Court to reconsider its March 31 Memorandum Opinion.  

                                                           
2
 Mem. Op. 25, ECF No. 109. 

3
 Id. at 23-25. 

4
 Order 2, ECF No. 115. 

5
 State of Alaska’s Mot. Recons., ECF No. 112. 
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 Plaintiffs, for their part, submitted that vacatur was not required and urged the Court to 

sever the Alaska exception from 25 C.F.R. § 151.1 and remand the remainder of the regulation to 

the Secretary to begin curative rulemaking procedures which would accommodate Alaska 

petitions for trust lands.
7
  Plaintiffs further argued in favor of staying the effect of the Court’s 

order until the Secretary completed her rulemaking process.
8
  Though filing separately, the State 

and the Secretary were united in requesting the Court sever and vacate the Alaska exception and 

enter final judgment immediately.
9
   

 In September 2013 the Court issued a memorandum opinion
10

 and order denying the 

State’s motion for reconsideration, granting the Secretary’s motion in limited part, and, finally, 

ordering Part 151.1’s Alaska exception severed and vacated from the remainder of the 

regulation.
11

  The Court’s order was a final and appealable judgment.
12

  The State
13

 and the 

Secretary
14

 each filed timely notices of appeal to the United States Court of Appeals for the 

District of Columbia Circuit, where the matter remains pending.  

 On April 30, 2014, the Bureau of Indians Affairs (BIA) published a Notice of Proposed 

Rulemaking (NPRM) proposing to formally remove the Alaska exception from 25 C.F.R. § 

151.1 and begin considering the acquisition of lands into trust on behalf of Alaska Native Tribes 

                                                                                                                                                                                           
6
 Federal Defs.’ Mot. Recons. ECF No. 120. 

7
 Plfs.’ Supp. Br. Remedies 2-15, ECF No. 116. 

8
 Id. 

9
 State of Alaska’s Supp. Br. Remedies 2-11, ECF No. 119; Federal Defs.’ Remedy Br. 2-

7, ECF No. 118. 
10

 Mem. Op. 3-9, ECF No. 130. 
11

 Order 1, ECF No. 131. 
12

 Id. 
13

 Notice of Appeal 1, ECF No. 133. 
14

 Federal Defs.’ Notice of Appeal, 1, ECF No. 134.  
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and individuals.
15

  The NPRM states that any such considerations would be on a case-by-case 

basis and subject to the Secretary’s discretion to “analyze and determine whether to approve any 

particular” application under the existing criteria enumerated in Part 151.
16

  The NPRM finally 

states that prior to actually considering a particular trust application, the Secretary will provide 

for a public and tribal comment period in order to better understand the “unique aspects of 

Native Alaska Villages and Native land tenure in Alaska,” including “[Alaska Native Claims 

Settlement Act] (“ANCSA”) created ownership and governance of land” by Alaska Native 

Corporations.
17

  Shortly after the NPRM was published the State filed its present Motion.         

III. THE STATE HAS FAILED TO CARRY ITS BURDEN UNDER THIS CIRCUIT’S 

FOUR-FACTOR TEST FOR EXTRAORDINARY INJUNCTIVE RELIEF 

 

A. Standard of Review. 

 

The State moves the Court to stay its September 30, 2013 Order and to enjoin the 

Secretary’s present administrative rulemaking pursuant to Federal Rule of Civil Procedure 62(c).  

The State advances the theory that such relief will maintain the status quo pending appeal.  In the 

D.C. Circuit, courts employ a four-factor test to determine whether a movant meets the 

requirements for a stay of judgment pending appeal.
18

  In order to prevail on its motion, the State 

must demonstrate:  (1) that there is a substantial likelihood it will succeed on the merits of its 

appeal; (2) that it will suffer irreparable harm absent the relief requested; (3) that other parties 

                                                           
15

 While the April 30 notice was released unofficially, the NPRM was formally published in 

the Federal Register on May 1, 2014.  Land Acquisitions in the State of Alaska, 79 Fed. Reg. 

24,648 (May 1, 2014). 
16

 Id. at 24,652. 
17

 Id.   
18

 Washington Metro. Area Transit Comm’n v. Holiday Tours, Inc., 559 F.2d 841, 843 

(D.C. Cir. 1977); Virginia Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958); 

see also D.C. CIRCUIT HANDBOOK OF PRACTICE AND INTERNAL PROCEDURES Part VIII(a) 33 

(2013). 
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will not be harmed if the requested relief is granted; and (4) that the public interest supports 

granting the requested relief.
19

 

 An order of a stay pending appeal is an “extraordinary remedy”
20

 and the party seeking a 

stay must meet “stringent standards” in order to justify such extreme relief.
21

  In determining 

whether to grant such relief, the Court must “balance the strengths of the requesting party’s 

arguments in each of the four required areas.”
22

  The State has not carried its burden under any of 

the four factors required for the requested extraordinary relief.  Plaintiffs address each in turn. 

B. The State cannot show a substantial likelihood of success.  

 The likelihood of success on the merits of the appeal is the “first, and most important, 

hurdle” which the moving party for a stay must overcome.
23

  Where the likelihood of success is 

questionable, the moving party will only succeed “if each of the other three factors ‘clearly 

favors’ granting the injunction.”
24

  Conversely, where other factors each weigh against a stay, 

the burden of demonstrating a substantial case on the merits is “heavy.”
25

  In making a case for a 

likelihood of success on the merits, the moving party must offer more than “a regurgitation of 

rejected arguments” in support of their motion.
26

   

                                                           
19

 Shays v. Federal Election Comm’n, 340 F. Supp. 2d 39, 44 (D.D.C. 2004). 
20

 Id. (quoting Cuomo v. U.S. Nuclear Regulatory Comm’n, 772 F.2d 972, 978 (D.C. Cir. 

1985)). 
21

 Id. (quoting Judicial Watch, Inc. v. Nat’l Energy Policy Dev. Grp., 230 F. Supp. 2d 12, 

14 (D.D.C. 2002). 
22

 Cityfed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995). 
23

 Shays, 340 F. Supp. 2d at 45 (quoting Am. Cetacean Soc. v Baldridge, 604 F. Supp. 1411, 

1414 (D.D.C. 1985)). 
24

 Davis v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009) (quoting 

Washington Metro., 559 F.2d at 843). 
25

 McSurely v. McClellan, 697 F.2d 309, 317 (D.C. Cir. 1982). 
26

 Shays, 340 F. Supp. 2d at 46 (“Essentially, the Commission's Motion for Stay reiterates 

its prior arguments concerning the presumptive validity of agency regulations and the highly 

deferential standard of review usually afforded to agency determinations.  The Court specifically 
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The State has not demonstrated a substantial likelihood of success on the merits of its 

appeal.  While conceding that “the land at issue in this case was obtained by the Tribes outside of 

the ANCSA process,”
27

 the State nonetheless argues—yet again—that Congress envisioned 

ANCSA as a complete and permanent lands claims settlement regime that did not contemplate 

future trust acquisitions in Alaska.
28

   The State offers little more than “a regurgitation of rejected 

arguments,”
29

 again recycling those sections of its 2008 summary judgment motion and 2013 

motion for reconsideration.  No new argument is offered, no new authority is cited, nor is any 

fresh perspective or position provided which was not already considered by this Court in its 

deliberations on summary judgment and the scope of relief granted in the final judgment.
30

  The 

State has thus failed to demonstrate that it will likely succeed on the merits.         

C. The State will not suffer irreparable harm absent its requested relief. 

The D.C. Circuit sets a high standard for claims of irreparable harm or injury.
31

  First, the 

harm “must be both certain and great; it must be actual and not theoretical.”  The moving party 

must be able to prove that, absent the stay, it will suffer an injury of “such imminence that there 

                                                                                                                                                                                           

acknowledged both of these arguments in its September 18, 2004 Opinion, and directly cited 

many of the cases upon which the FEC now relies.”) (internal citations omitted)). 
27

 Mot. for Stay and Inj. 13, ECF No. 139.  
28

 Id. 
29

 Shays, 340 F. Supp. 2d at 46. 
30

 See Memo. Op. at 18, ECF No. 109 (“There may be tension between ANCSA’s 

elimination of most trust property in Alaska and the Secretary’s authority to create new trust 

land, but a tension is an irreconcilable conflict.  It is perfectly possible for land claims to be 

settled by transferring land and money to tribal corporations, while the Secretary retains the 

discretion—but not the obligation—to take additional lands . . . into trust. . . . Because it is 

possible to give effect to both ANCSA and the statute giving the Secretary land-into-trust 

authority in Alaska, it is the court’s obligation to do so.”) (internal citations and quotations 

omitted)). 
31

 Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006). 
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is a clear and present need for equitable relief to prevent irreparable harm.”
32

  The injury must 

also be one “beyond remediation,” excluding harms such as expending money, time, and energy 

on compliance with district court orders.
33

 “Failure to demonstrate irreparable harm is an 

appropriate basis for refusing to issue an injunction, even if the moving party makes an adequate 

showing on the remaining factors.”
34

 

The State argues the Court must stay its orders and enjoin the Secretary’s proposed 

rulemaking as soon as possible; otherwise it will suffer irreparable harm from the creation of 

new “pockets of trust land,” constituting Indian country throughout Alaska, which the State 

believes would diminish its sovereign interests.
35

  Not so.  The State’s speculation regarding 

hypothetical events that have not yet occurred falls far short of establishing that it will suffer 

actual and irreparable harm absent a stay.
36

  The Secretary’s NPRM proposes to do nothing more 

than delete the Alaska exception from Part 151.
37

  It does not promise or provide Plaintiffs the 

relief they have sought for twenty years—trust acquisition of Plaintiffs’ fee lands.  Rather, the 

NPRM is explicit in clarifying that “[a]pplying the part 151 procedures to lands in Alaska would 

not require the Department to approve applications for trust acquisitions in Alaska.”
38

  Even if 

the proposed rule is adopted the “Secretary would retain the full discretion to analyze and 

                                                           
32

Id. (citing Wisc. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985) (per curiam)). 
33

 Id. 
34

 LeTourneau v. Gateway Inns & Suites, 2012 WL 5398877, *2 (D.D.C. Nov. 5, 2012) 

(citing Chaplaincy of Full Gospel Churches, 454 F.3d at 297). 
35

 Mot. for Stay and Inj. 19-20, ECF No. 139. 
36

 See id. at 20-21  (“Should the land taken into trust be deemed Indian country, the State 

could lose authority to impose land use restrictions, natural resource management requirements, 

and certain environmental regulations on that land.” (emphasis added)). 
37

 Land Acquisitions in the State of Alaska, 79 Fed. Reg. at 24,652. 
38

 Id.  
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determine whether to approve any particular trust application” from a Tribe or individual.
39

  

Finally, the State’s claims of immediate irreparable harm are further exaggerated, given the array 

of challenges available to parties opposed to a particular trust acquisition.
40

   

The fear of future hypothetical actions fails to provide the irreparable harm necessary to 

issue a stay.  When and if the Secretary revises 25 C.F.R. § 151.1 to allow for the application of 

the lands into trust regulation in Alaska, the State will have ample opportunity to press its 

opposition in an administrative process and seek judicial review of any such result.  At present, 

however, the status quo is preserved:  there is no final rule under which any Alaska trust petitions 

can be assessed.  Because the “[f]ailure to demonstrate irreparable harm is an appropriate basis 

for refusing to issue an injunction,”
41

 the State’s Motion should be denied. 

D. Other parties will be harmed if the requested relief is granted. 

  The State’s argument favoring an injunction against the Secretary’s proposed rulemaking 

is based on the erroneous assumption that no harm will come to Plaintiffs from more waiting.  

But, as Plaintiffs noted in previous briefing, this matter is entering its twentieth year of 

administrative and judicial proceedings.
42 

 One Alaska Native Tribe has been waiting since 1990 

just for an acknowledgement of its petition to take fee land into trust.
43

  As discussed above, the 

existence of a new rulemaking process does not, for now, change the status quo.  However, 

                                                           
39

 Id. 
40

 See 25 C.F.R. § 151.11 (requiring the Secretary to notify and consult with state and local 

governments whose jurisdiction would be affected by an off-reservation trust acquisition).  See 

also Match-E-Be-Nash-She-Wish Band v. Patchak, 132 S.Ct. 2199, 2208 (2012) (holding non-

possessory claims against federal trust acquisitions are not barred by the Quiet Title Act and are 

instead subject to the APA’s six-year statute of limitations).    
41

 LeTourneau, 2012 WL 5398877, *2. 
42

 Plfs.’ Mot. in Opp’n to Intervenor-Def.’s Mot for Recons. 5-6, ECF No. 113. 
43

 See Native Village of Point Hope, Petition for Acquisition of Lands in Trust, AR 101 

(Feb. 21 1990). 
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imposing indefinite delays on the rulemaking process will cause harm to the Tribes and tribal 

citizens in Alaska who have been wrongfully excluded from the land into trust process since the 

the Alaska exception was promulgated in 1980.  Continuing to deny Alaska Natives the ability to 

participate, even in a public comment period, is harmful.  For the first time since 1980, Alaska 

Natives, their Tribes, and their ANCSA corporations will be able to provide the federal 

government, though government-to-government consultation and a public comment period, their 

direct input regarding trust lands in Alaska.  Denial of that opportunity constitutes direct harm to 

Plaintiffs and all Alaska Natives.  The State’s requested stay should therefore be denied.     

E. The public interest does not support granting the requested relief. 

 The State ascribes the fourth factor to its favor by arguing “the public interest would be 

seriously jeopardized” if the Secretary began placing Alaska Native fee lands into trust.
44

 Again, 

however, the State misapprehends the Secretary’s announcement in the NPRM:    

This rule would delete the Alaska Exception, thereby allowing 

applications for land to be taken into trust in Alaska to proceed 

under part 151. The decision to take land into trust is a decision 

made on a case-by-case basis. Thus, even with the deletion, the 

Department would retain its usual discretion to grant or deny 

land-into-trust applications.
45

 

 

The Secretary’s NPRM announces nothing but the beginning of an administrative process that, 

even if completed, does not guarantee that a single acre of land will be placed into trust.  The 

State obsessively focuses on the hypothetical harms it will suffer in the event of the Secretary 

granting a petition after promulgation of a new rule for Alaska, and after the full deliberative 

administrative process for considering a petition.  The State makes no mention, however, of how 

the public interest is harmed, threatened, or otherwise risked by the Secretary’s NPRM.  Nor 

                                                           
44

 Mot. for Stay and Inj. 25, ECF No. 139. 
45

 Land Acquisitions in the State of Alaska, 79 Fed. Reg. at 24,649. 
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could it.  The public interest is far better served by a robust and informed rulemaking which 

accounts for the positions of impacted stakeholders.  “Permitting mid-stream review based on 

alleged injuries” serves only to “disrupt the agency’s process and subject the courts to inefficient 

piecemeal review of agency rulemaking.”
46

  The State’s Motion serves its own interests, not the 

public’s, and must therefore fail.   

IV. THE SECRETARY’S PROPOSED RULEMAKING IS NOT A FINAL AGENCY 

ACTION SUBJECT TO JUDICIAL REVIEW 

  

The State moves the Court to enjoin the Secretary’s rulemaking activities—including 

accepting public comments on the proposed rule as well as actually accepting and processing 

Alaska Native trust land applications—while its appeal is outstanding.
47

  But, the only relief 

available to the State with respect to the Secretary’s rulemaking activities falls under the 

Administrative Procedures Act (“APA”), which provides that “[a]gency action made reviewable 

by statute and final agency action for which there is no other adequate remedy in a court are 

subject to judicial review.”
48

  Such judicial review, however, will attach only where there is a 

final agency action.
49

  In its September 30, 2013 Memorandum Opinion, the Court rejected 

Plaintiffs’ arguments favoring a judicial remand to the Secretary for curative rulemaking and 

development of procedural and substantive criteria governing her discretion to acquire land in 

trust for Alaska Natives.
50

  As the Court then noted: 

                                                           
46

 Ctr. for Law & Educ. v. U.S. Dep’t. of Educ., 209 F. Supp. 2d 102, 112 (D.D.C. 2002) 

(citing DRG Funding Corp. v. Sec. of Hous. & Urban Dev., 76 F.3d 1212, 1214 (D.C. Cir. 

1996)). 
47

 Mot. for Stay and Inj. 6, ECF No. 139.   
48

 5 U.S.C. § 704. 
49

 See id.  See also Pub. Citizen v. Office of the U.S. Trade Representatives, 970 F.2d 916, 

918 (D.C. Cir. 1992) (quoting 5 U.S.C. § 704).   
50

 Mem. Op. 8 n.4, ECF No. 130. 
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The plaintiffs argue that, in accordance with the Secretary’s earlier 

position, “[a] remand is necessary . . . so that the regulation can be 

revised . . . to incorporate processes for decisional criteria for the 

exercise of the Secretary’s discretion to acquire trust land in 

Alaska.”  They suggest that to simply vacate the Alaska exception 

would allow the Secretary “to promulgate a new rule in the 

footnote of a legal brief.”  But it is not the Secretary who has 

altered the land-into-trust regulations.  Rather, the plaintiffs have 

challenged the Alaska exception and prevailed, and all parties 

agree that the exception is severable from the remainder of the 

regulations.  The court concurs, and will therefore sever it.  If the 

Secretary decides to amend the regulations in light of the court’s 

decision, the plaintiffs will of course have notice and the 

opportunity to comment.  And if the Secretary decides not to do so, 

the plaintiffs would be free to petition for a rule-making and to 

challenge any denial of their petition.  The Secretary may have 

changed her view as to whether further rule-making is needed, but 

that is no argument against severing a single sentence from a rule 

that would have been promulgated and will function sensibly 

without it.
51

   

 

The Court, in turn, severed the Alaska exception and entered a final and appealable judgment.  

The Secretary’s NPRM is thus not the product of a judicial remand.  Rather, it constitutes an 

entirely independent administrative proceeding brought pursuant to the Secretary’s discretion.
52

    

Although courts utilize various tests for determining whether agency action is final,
53

 

under any test the State cannot show that the Secretary’s NPRM is “final” for purposes of 

                                                           
51

 Id. (emphasis added) (internal citations omitted); cf. NAACP, Jefferson Cnty. Branch v. 

Donovan, 737 F.2d 67, 72 (D.C. Cir. 1984) (citing Ctr. for Sci. in the Pub. Interest v. Regan, 727 

F.2d 1161, 1164-65 (D.C. Cir. 1984) (“It is both logical and precedented that an agency can 

engage in new rulemaking to correct a prior rule which a court has found defective.”).  
52

 See Hawaii Longline Ass’n v. Nat’l Marine Fisheries Serv., 281 F. Supp. 2d 1, 38 

(D.D.C. 2003) (“[I]t is up to the agency to determine how to proceed next—not for the court to 

decide or monitor.”). 
53

 Compare Indep. Petroleum Ass’n. of Am. v. Babbit, 235 F.3d 588, 594 (D.C. Cir. 2001) 

(citations omitted) (finality turns on “whether the agency’s position is ‘definitive’ and whether it 

has a ‘direct and immediate . . . effect on the day-to-day business’ of the parties”) with Bennett v. 

Spear, 520 U.S. 154, 178 (1997) (internal quotations and citation omitted) (finality turns on 

whether the action “mark[s] the consummation of the agency’s decision making process” and is 
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judicial review.  The NRPM and the process it began has just commenced.  The Secretary will be 

accepting public comment until June 30, 2014.
54

  The Borough of Indian Affairs (“BIA”) will 

additionally hold tribal consultation sessions on the NPRM during the National Congress of 

American Indians’ mid-year conference, June 8-11, 2014, in Anchorage, Alaska.
55

  Only after 

completion of this process will the Secretary contemplate publishing a final rule.
56

  It is that final 

rule which will “mark the consummation of the agency’s decision making process” and set forth 

the agency’s definitive position.
57

  The State may fully participate in the administrative process 

and enter comments reflecting its views and positions.  Until that process is completed, however, 

the State cannot receive the relief it seeks here.  

V. PRUDENTIAL REASONS PRECLUDE THIS COURT FROM ENJOINING THE 

SECRETARY’S PROPOSED RULEMAKING 

 

In its quest for a stay and injunction, the State also encounters prudential problems which 

otherwise prevent the Court from enjoining the Secretary’s rulemaking.  First, is the doctrine of 

primary jurisdiction.  Primary jurisdiction is used by courts to allocate decision making 

responsibility between executive agencies and the judiciary where overlaps and the potential for 

                                                                                                                                                                                           

“one by which rights or obligations have been determined, or from which legal consequences 

will flow”). 
54

 See U.S. Department of the Interior, Dear Tribal Leader Letter 1 (Apr. 30, 2014), 

available at http://www.bia.gov/cs/groups/xopa/documents/text/idc1-026522.pdf. 
55

 Id.  The time and location for this consultation session, as well as information on other 

sessions that the BIA plans to host concerning the NPRM, will be announced in the near future. 
56

 Plaintiffs must begrudgingly note, however, that even after engaging in the rulemaking 

process, there is still no guarantee the Secretary will actually develop a final rule on Alaska trust 

lands.  As the Court may recall, Plaintiffs have been here before.  The Secretary responded to 

Plaintiff’s 1994 Petition for Rulemaking in 2001 and instructed Solicitor Leshy to withdraw the 

1978 Associate Solicitor’s opinion that served as the basis for the Alaska exception.  The 

Secretary determined, however, that the Alaska exception remain in place for three years while 

Interior reviewed the legal and policy implications of lifting the ban.  After several years of 

delay, the Secretary quietly withdrew the proposed rule.  See Mem. Op. 9-10, ECF. No. 109.      
57

 See Bennett, 520 U.S. at 178 (internal citation omitted).   
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conflict exist.
58

  In such a circumstance, the agency has primary jurisdiction to determine 

whether an issue is within the scope of its statutory authority; specifically, where that 

determination depends in part upon the agency’s exercise of discretion or expert evaluation of 

facts more accessible and understandable to the agency than to a court.
59

  The Supreme Court has 

observed that primary jurisdiction “requires judicial abstention in cases where protection of the 

integrity of a regulatory scheme dictates preliminary resort to the agency,” ultimately 

concluding, “[c]ourt jurisdiction is not thereby ousted, but only postponed.”
60

   

The rulemaking process announced in the NPRM is within the Secretary’s primary 

jurisdiction as she is authorized by Section 5 of the IRA to develop processes for acquiring lands 

in trust.  The BIA has a deep familiarity with the Indian policy considerations underlying these 

statutory and regulatory provisions.  As such, it falls within BIA’s primary jurisdiction to 

develop criteria for assessing whether the Secretary should exercise her discretion to place 

Alaska Native lands in trust.  

Other prudential barriers to the State’s request for a stay are ripeness and exhaustion.  

Both doctrines are closely related to finality and involve a question of timing.
61

  The D.C. 

Circuit’s opinion in Ticor Title Insurance Co. v. FTC,
62

 illustrates how considerations of timing 

and procedural posture can support a holding based on ripeness, finality, or exhaustion.   There, 

the three judge panel agreed that the issue before them was not appropriate for judicial review in 

the procedural posture it was presented.
63

  But in reaching such a conclusion, the first judge 

                                                           
58

 2 RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 14.1 (4th ed. 2002). 
59

 Id.   
60

 United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 353 (1963).   
61

 See 2 PIERCE, ADMINISTRATIVE LAW TREATISE § 15.1.   
62

 814 F.2d 731 (D.C. Cir. 1987). 
63

 Id. at 732. 
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relied on exhaustion, the second judge relied on finality, and the third relied on ripeness.
64

  As 

discussed above, the rulemaking process initiated by NRPM has only just commenced.  

Accordingly, under Ticor Title Insurance Co., the State’s Motion should be dismissed under the 

doctrines of ripeness, finality, and exhaustion. 

VI. CONCLUSION 

 For the reasons stated above, the State’s Motion for Stay and Injunction Pending Appeal 

should be denied. 

Respectfully submitted this 23rd day of May, 2014. 

 

/s/ Heather Kendall-Miller  /s/ Hollis L. Handler 

Alaska Bar No. 9211084 Alaska Bar No. 0301006 

Admission pro hac vice  Admission pro hac vice  

Matthew N. Newman  Goriune Dudukgian  

Alaska Bar No. 1305023  Alaska Bar. No. 0506051 

NATIVE AMERICAN RIGHTS FUND  ALASKA LEGAL SERVICES CORP.  
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Tel: (907) 276-0680  Tel: (907) 452-5181  
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/s/ Richard Guest  Attorneys for Plaintiff Kavairlook 

D.C. Bar No. 477572  

NATIVE AMERICAN RIGHTS FUND  
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64

 Id. 
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