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INTRODUCTION 

Pursuant to Rule 62(c), the State of Alaska requests that the Court stay its 

September 30, 2013 Order1—which severed and vacated the final sentence of 

25 C.F.R. § 151.1—for the duration of the consolidated appeals pending in the D.C. 

Circuit.2 That sentence provides that the land-into-trust regulations “do not cover the 

acquisition of land in trust status in the State of Alaska, except acquisitions for the 

Metlakatla Indian Community of the Annette Island Reserve or its members.” As 

required by Local Rule 7(m), the undersigned has conferred in good faith with counsel 

for the other parties in this matter who have indicated that this motion will be opposed. 

The State further requests that the Court enjoin the Secretary’s rulemaking activities, 

including accepting comments on the recently proposed rule,3 and enjoin the Secretary 

from accepting and processing applications to take land into trust for Alaska tribes, 

pending resolution of the appeal. 

A stay and injunction will preserve the status quo and prevent implementation of 

the Court’s Order and the Secretary’s proposed rule authorizing the creation of new trust 

land in Alaska, which would irreversibly harm the State’s sovereign interests in 

governing its land base and regulating its resources, and permanently compromise the 

benefits and protections due the State as a settling party to the Alaska Native Claims 

                                              
1  Order (Doc. 131). 

2  Nos. 13-5360  & 13-5361.  

3  79 Fed. Reg. 24648-53 (May 1, 2014). 
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Settlement Act (“ANCSA”). A decision on this motion is required as soon as possible but 

no later than June 30, 2014, in order to minimize the harm that will result to the State by 

implementation of the Court’s Order. 

Since ANCSA’s enactment in 1971, the Secretary’s position “as a matter of law 

and policy”4 has been that ANCSA precludes the creation of new trust land in Alaska. 

Thus, since their promulgation in 1980, the land-into-trust regulations have not applied in 

Alaska, except with respect to the Metlakatla Indian Community.5 

The trust land acquisition regulations were first published in 1980.6 Appellee 

Tribes petitioned the Secretary in 1994 to amend the regulation to apply to Alaska.7 

However, the Secretary declined to amend the regulation, stating that “[t]he position of 

the Department has long been, as a matter of law and policy, that Alaska Native lands 

ought not to be taken into trust.”8 Instead, the Secretary determined that the Alaska 

exclusion would remain in place for three years while the Department studied the issue, 

and stated that notice and comment would be provided if the Department determined that 

                                              
4  66 Fed. Reg. 3,452, 3,454 (Jan. 16, 2001); See also 45 Fed. Reg. 62034 (Sept. 18, 
1980) (“[T]he Alaska Native Claims Settlement Act does not contemplate the further 
acquisition of land in trust status, or the holding of land in such status, in the State of 
Alaska, with the exception of acquisitions for the Metlakatla Indian Community…”). 

5  The Metlakatlans emigrated from Canada to Alaska in the late 1800’s and never 
had aboriginal land claims in Alaska. 25 U.S.C. § 495. Therefore, the Metlakatlans were 
not party to the ANCSA settlement and retained their reservation, the Annette Islands 
Reserve. See 43 U.S.C. §§ 1601(a), 1618.  

6  45 Fed. Reg. 62036 (Sept. 18, 1980); AR 18-21. 

7  Consol. Complaint (Doc. 15) ¶¶ 18, 19; AR 272-96. 

8  66 Fed. Reg. 3452, 3460; AR 00558.  
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the prohibition should be lifted.9 The Secretary published a final rule in 2001 that 

amended other provisions in the land-into-trust regulation and maintained the Alaska 

exception, but withdrew the rule before its effective date.10 Further amendments not 

affecting the rule’s applicability to Alaska were made in 2013.11  

In 1998, in Alaska v. Native Village of Venetie, the Supreme Court examined 

ANCSA’s effect on tribal land in Alaska and held that “[i]n no clearer fashion could 

Congress have departed from its traditional practice of setting aside Indian lands,” 

observing that “ANCSA transferred reservation lands to private, state-chartered Native 

corporations . . . with the goal of avoiding ‘any permanent racially defined institutions, 

rights, privileges, or obligations.’”12  

Here, the Court’s decision on the parties’ cross-motions for summary judgment 

acknowledged a “tension” between ANCSA and the Secretary’s authority to take land 

into trust, but found that the Secretary’s authority remained intact post-ANCSA.13 Based 

on this finding, the Court adopted the Tribes’ argument that the regulatory prohibition 

against creating new trust land in Alaska violated 25 U.S.C. 476(g), which invalidates 

regulations that “classif[y], enhance[], or diminish[] the privileges and immunities 
                                              
9  Id.  

10  66 Fed. Reg 3452-66 (Jan. 16, 2001) (AR 585-617); 66 Fed. Reg. 56608-10 (Nov. 
9, 2001) (AR 748-51). 

11  78 Fed. Reg. 67928 (Nov. 13, 2013). 

12  Alaska v. Native Vill. Venetie, 522 U.S. 520, 532 (1998) (quoting ANCSA,  
43 U.S.C. § 1601(b).  

13  Mem. Op. (Doc. 109) at 18. 

Case 1:06-cv-00969-RC   Document 139   Filed 05/09/14   Page 5 of 27



Akiachak v. DOI    1:06-CV-00969 
Motion to Stay and Injunction Pending Appeal Page 6 of 27 

available to a federally recognized Indian tribe relative to the privileges and immunities 

available to other federally recognized tribes by virtue of their status as Indian tribes.”14  

The State and the Secretary appealed.15 The Secretary, however, has since 

indicated that she does not yet have the required permission of the Solicitor General to 

prosecute the appeal, and has been granted two extensions to file the agency’s proposed 

format for briefing this matter.16 Last week, the Secretary published a proposed trust land 

acquisition rule that deletes the provision in the existing regulation that excludes Alaska 

from the scope of the rule.17  

The State requests that the Court stay its decision and enjoin the Secretary’s 

rulemaking activities, including accepting comments on the proposed rule and accepting 

and processing applications to take land into trust for Alaska tribes, pending resolution of 

the appeal. Creation of trust land in Alaska would seriously and permanently infringe 

upon the State’s sovereign interests in governing its land and irreparably undermine the 

terms of the ANCSA settlement. If the Secretary’s rulemaking effort is not stayed and the 

circuit court ultimately reverses this Court’s decision, the legal status and title to any land 

taken into trust during this appeal would be clouded, likely resulting in additional 

litigation and increased uncertainty regarding the status of that land and the extent of the 
                                              
14  Mem. Op. (Doc. 109). 

15  Notices of Appeal (Docs. 133, 137). 

16  Akiachak Native Community et al. v. Dep’t Interior & State of Alaska, D.C. Cir. 
Nos. 13-5360 & 13-5361, Unopp. Mot. 30-day Extension (Doc. #1485633) (Mar. 26, 
2014) & Mot. Additional 30-day Extension (Doc. #1490915) (Apr. 30, 2014).  

17  79 Fed. Reg. 24648-53 (May 1, 2014). 
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State’s and Tribes’ respective jurisdiction. While preserving the status quo may delay the 

Tribes’ ability to have land taken into trust if they ultimately prevail, it would not prevent 

it. The potential harm to the Tribes therefore is uncertain, and if it exists, temporary. 

Finally, the public interest favors preserving the status quo—and thus preserving 

certainty and minimizing the potential for future litigation—over rushing to implement 

the district court’s decision before the litigation is complete. 

STANDARD FOR STAY AND INJUNCTION 

A stay and injunction is appropriate because 1) it is likely that the State will 

prevail on the merits of this appeal; 2) the State will be irreparably harmed if the 

Secretary continues with the announced rulemaking and proceeds to create new trust land 

in Alaska; 3) other parties will suffer minimal or no harm if the requested relief is 

granted; and 4) enjoining the rulemaking proceedings supports the public interest.18  

“The test is a flexible one [and] [i]njunctive relief may be granted with either a 

high likelihood of success and some injury, or vice versa.”19 The factors “have typically 

been evaluated on a sliding scale.”20 Moreover, respondents need not establish “an 

absolute certainty of success”; instead “[i]t will ordinarily be enough that the [movant] 

has raised serious legal questions going to the merits, so serious, substantial, and difficult 

                                              
18  Fed. R. Civ. P. 62(c); Washington Metropolitan Area Transit Commission v. 
Holiday Tours, Inc., 559 F.2d 841, 843 (D. C. Cir. 1977).  

19  Cuomo v. U.S. Nuclear Regulatory Comm’n, 772 F.2d 972, 974 (D.C. Cir. 1985). 

20  Davis v. Pension Ben. Guar. Corp., 571 F.3d 1288, 1291 (D.C. Cir. 2009). 
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as to make them a fair ground of litigation.”21 These standards warrant a stay and 

injunction pending appeal here.  

ARGUMENT 

I. The State is likely to prevail on the merits of this appeal. 

The State is likely to prevail on the merits of this appeal because the Court 

misapprehended the comprehensive nature of the ANCSA settlement, including its 

wholesale rejection of providing trust land for Alaska Natives. The Court’s analysis of 

ANCSA also misapprehends the reasons Congress did not repeal the land-to-trust statute, 

25 U.S.C. § 465, or 25 U.S.C. § 473a, which made the trust land statute and other 

provisions of the Indian Reorganization Act applicable to Alaska. Finally, the Court’s 

decision did not give appropriate weight to the Supreme Court’s holding in Venetie that 

Congress intended ANCSA to effect a radical departure from the trust land model in 

Native land ownership. Considered evaluation of these issues indicates that the State has 

raised legal questions of sufficient seriousness “as to make them a fair ground of 

litigation,”22 and warrant a stay pending appeal. 

A. ANCSA prohibits the creation of new trust land in Alaska. 

 In enacting the Alaska Native Claims Settlement Act (ANCSA) on December 18, 

1971,23 Congress instituted a permanent land claims settlement regime that did not 

                                              
21  Population Inst. v. McPherson, 797 F.2d 1062, 1078 (D.C. Cir. 1986) (quoting 
Holiday Tours, 559 F.2d at 844). 

22  Id. 

23  Pub. L. 92-203 (85 Stat. 688) Dec. 18, 1971, codified at 43 U.S.C. § 1601 et seq.  
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contemplate future trust acquisitions in Alaska. ANCSA settled all Native land claims in 

Alaska by providing fee title to state-chartered, Native-owned, for-profit Native village 

and regional corporations.24 It revoked all reservations in the State,25 repealed the Alaska 

Native Allotment Act,26 and did not provide land to tribes. Instead, ANCSA transferred 

$926.5 million in state and federal funds and approximately 44 million acres of land to 

state-chartered private business corporations created under the statute and owned by 

Alaska Natives.27 As a settling party, the State contributed $500 million of the cash 

settlement from revenue derived from mineral leases on public land, and ceded land 

selection priorities under the Alaska Statehood Act as part of the process by which the 44 

million acres was selected by the new Native Corporations.28 The land was transferred to 

the Native Corporations in fee simple, with no federal restrictions on subsequent land 

transfers.29 ANCSA also extinguished all aboriginal titles that may have existed on the 

date of its enactment, extinguished all future claims based on aboriginal right, title, use or 

                                              
24  43 U.S.C. §§ 1606, 1607, 1611. 

25  Except the Annette Island Reserve. See 43 U.S.C. § 1618. 

26  43 U.S.C. § 1617(a). 

27  43 U.S.C. §§ 1605, 1606, 1607, 1613.  

28  43 U.S.C. §§ 1605, 1608, 1610, 1611. See also United States v. Atlantic Richfield 
Co., 435 F. Supp. 1009, 1018 (D. Alaska 1977). 

29  Venetie, 522 U.S. 520, 523 (1998). 
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occupancy, and extinguished all claims based on any statute relating to Native use and 

occupancy.30   

ANCSA explicitly declared its intent that:  

[T]he settlement should be accomplished . . . without establishing 
any permanent racially defined institutions, rights, privileges, or 
obligations, without creating a reservation system or lengthy 
wardship or trusteeship, and without adding to the categories of 
property and institutions enjoying special tax privileges.31 
 

The land-into-trust statute expressly states that title to land acquired pursuant to the 

statute “shall be taken in the name of the United States in trust for the Indian tribe or 

individual Indian for which the land is acquired, and such lands or rights shall be exempt 

from State and local taxation.”32 Creation of trust land in Alaska would violate the 

express terms of the ANCSA settlement by creating a trusteeship and adding to the 

categories of property enjoying special tax privileges. In this case, “Congress has directly 

spoken to the precise question at issue,”33 and rejected the creation of new trust land in  

 

 

                                              
30  43 U.S.C. § 1603(c). 

31  43 U.S.C. § 1601(b) (emphasis added). 

32  25 U.S.C. § 465. 

33  Chevron U.S.A. Inc. v. Natural Res. Defense Council, 467 U.S. 837, 842 (1984) 
(“If the intent of Congress is clear, that is the end of the matter; for the court, as well as 
the agency, must give effect to the unambiguously expressed intent of Congress.”) 
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Alaska.34 

The Supreme Court considered ANCSA’s impact on tribally-owned land in Alaska 

v. Native Village of Venetie, and concluded that, in enacting ANCSA, Congress had 

moved far from the traditional trust model of land ownership and tribal governance of 

land.35 In Venetie, the Supreme Court considered the claims of the Native Village of 

Venetie Tribal Government (“Venetie”) that it had the authority to collect taxes from the 

State and a state school construction contractor for conducting business on Tribal land.36 

Under section 19(b) of ANCSA,37 Venetie had elected to take fee title to its former 

reservation land instead of participating in ANCSA’s land selection and Regional 

                                              
34  There are three properties in Southeast Alaska that remain in trust status for the 
benefit of native villages. As described in the January 11, 1993 Solicitor’s Opinion,  
M-36975: 

During the 1940’s and 1950’s, the Government acquired by 
purchase, and took title in trust to, cannery properties in three 
Southeast Alaska communities. The BIA has not viewed trust title to 
these parcels as having been revoked by ANCSA § 19, 43 U.S.C. § 
1618, and these lands have not been conveyed to the local Village 
Corporations under ANCSA § 16, 43 U.S.C. § 1615. BIA views 
these as valid existing rights under ANCSA § 14(g), 43 U.S.C. § 
1613(g). . . . Beneficial title to these trust lands is still held by the 
IRA community and/or association as follows:  Angoon (13.24 
acres); Kake (15.9 acres); Klawock (1.91 acres). 

AR 246. 

35  522 U.S. 520, 532 (1998). 

36  Id. at 525. 

37  43 U.S.C. § 1618(b). 
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Corporation cash distributions.38 The State sued to enjoin collection of the tax.39 The 

district court held that ANCSA lands were not Indian country and that the Tribe therefore 

lacked the ability to tax non-members of the Tribe.40 The Ninth Circuit reversed,41 and 

the Supreme Court granted certiorari to determine whether the Tribe’s land was Indian 

country.42 

The Supreme Court concluded that land conveyed under ANCSA (and re-

conveyed to a tribe) was not set aside by the federal government for the use by the tribe 

as tribal land, nor was it under federal superintendence.43 The Court observed that:  

In enacting ANCSA, Congress sought to end the sort of federal 
supervision over Indian affairs that had previously marked federal 
Indian policy.44 
 

And that: 
 
ANCSA, far from designating Alaskan lands for Indian use, revoked 
the existing Venetie Reservation, and indeed revoked all existing 
reservations in Alaska “set aside by legislation or by Executive or 
Secretarial Order for Native use,” save one. 43 U.S.C. § 1618(a) 
(emphasis added). In no clearer fashion could Congress have 
departed from its traditional practice of setting aside Indian lands.45 

                                              
38  522 U.S. at 524. 

39  Id. at 525. 

40  Id.  

41  Alaska v. Native Vill. Venetie, 101 F.3d 1286 (9th Cir. 1996). 

42  522 U.S. at 526. 

43  Id. at 527, 532. 

44  Id. at 523-24. 

45  Id. at 532 (first emphases in original; emphasis to last sentence added). 
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And: 

Finally, it is worth noting that Congress conveyed ANCSA lands to 
state-chartered and state-regulated private business corporations, 
hardly a choice that comports with a desire to retain federal 
superintendence over the land.46 
 

While the land at issue in this case was obtained by the Tribes outside of the ANCSA 

process, the Supreme Court’s interpretation holds true:  Congress did not intend for 

ANCSA to allow perpetuation of the trust land model in Alaska. ANCSA’s sweeping 

elimination of reservations and revocation of individual allotments is incompatible with 

the intent to allow future trust land.  

The Court’s holding that ANCSA does not revoke the Secretary’s authority to take 

land into trust in Alaska errs in failing to fully account for ANCSA’s complete rejection 

of trust land as part of the settlement, and the persuasive observations of the Supreme 

Court on the notion of continuing federal superintendence over tribal land in Alaska. 

These issues alone are of sufficient legal import to justify staying implementation of the 

Court’s September 30, 2013 Order.47 

B. 25 U.S.C. § 473a preserves the Secretary’s authority to take land into 
trust in Alaska only for the Metlakatla Indian Community.  

 
In finding that the Secretary retained authority to create new trust land in Alaska, 

this Court relied significantly on the fact that Congress repealed neither the trust land 

                                              
46  Id. at 534. 

47  Doc. 131. 
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statute,48 nor 25 U.S.C. § 473a, which makes the trust land statute and other provisions of 

the 1934 Indian Reorganization Act applicable to Alaska. The nub of the Court’s error in 

finding that there is thus only a “tension” between ANCSA and the Secretary’s authority 

to take land into trust in Alaska lies in its misapprehension of 25 U.S.C. § 473a’s 

continuing, but limited, applicability in Alaska and the unique status in Alaska of the 

Metlakatla Indian Community (MIC) of the Annette Islands Reserve.49 The Metlakatlans 

emigrated from Canada to Alaska in 1891 and therefore had no aboriginal claims in 

Alaska.50 Because ANCSA extinguished and settled aboriginal land claims, the Annette 

Islands Reserve was not revoked and the Metlakatlans were not eligible to participate in 

ANCSA’s other benefits.51 Thus, the land-into-trust statute and certain other provisions 

of the Indian Reorganization Act that apply nationally continue to apply to MIC and the 

Annette Island Reserve, even though ANCSA effectively revoked, or superseded, these 

authorities with respect to the other tribes in the State.52 The Court’s reliance on the 

premise that the Metlakatlan’s “land claims were extinguished along with all other claims 

by Alaska Natives,”53 warrants further examination because this false premise informs 

                                              
48  25 U.S.C. § 465. 

49  Mem. Op. (Doc. 109) at 16-18. 

50  25 U.S.C. § 495. 

51  43 U.S.C. § 1618. 

52  See 25 U.S.C. § 473a. 

53  Mem. Op. (Doc. 109) at 16. 
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the Court’s conclusion that Congress’ failure to repeal 25 U.S.C. § 473a saves the 

Secretary’s authority to create new trust land for Alaska tribes besides Metlakatla.54 

When enacted in 1934, the Indian Reorganization Act—including section 5 (the 

land into trust statute)—did not apply to “any of the Territories, colonies, or insular 

possessions of the United States.”55 Congress therefore was required to enact Alaska-

specific legislation to extend certain provisions of the 1934 IRA to the Alaska Territory. 

Section 473a was enacted in 1936,56 and extends several provisions of the IRA to Alaska, 

some of which remain vital to the interests of Alaska tribes and some of which are 

without effect due to Congressional enactment of other statutes. For example, section 

473a makes applicable to Alaska 25 U.S.C. § 461, which prohibits allotment of land on 

Indian reservations to individual Indians. Like the land-into-trust provisions of section 

465, this provision has national application but, despite being included in the provisions 

extended to Alaska by section 473a, it does not apply in Alaska except for the Annette 

Island Reserve because ANCSA revoked all other reservations in the state.57 Section 

473a  also extends to Alaska 25 U.S.C. § 475, which preserves the right of tribes to bring 

claims against the United States, and 25 U.S.C. § 477, which authorizes the Secretary to 

                                              
54  Id. at 19. 

55  Act of June 18, 1934, § 13, 48 Stat. 984, codified as amended at 25 U.S.C. §§ 416 
et seq. 

56  Act of May 1, 1936, § 1, 49 Stat. 1250, codified as amended at 25 U.S.C. § 473a. 

57  43 U.S.C. § 1618. 
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issue charters of incorporation to tribes. These provisions clearly still pertain to all 

recognized tribes in Alaska. 

Thus, the Secretary’s authority to take land into trust for MIC has remained intact, 

and the land-into-trust regulation has always reflected that:  

These regulations do not cover the acquisition of land in trust status 
in the State of Alaska, except acquisitions for the Metlakatla Indian 
Community of the Annette Island Reserve or its members.58 
 

The Court’s decision fails to acknowledge the valid reasons that Congress did not repeal 

25 U.S.C. § 473a, which extended the trust land statute and other provisions of the Indian 

Reorganization Act to Alaska.  

Furthermore, ANCSA is a statute of specific application:  it applies to tribes and 

land in Alaska. Its provisions therefore control over general Indian law statutes,59 

including 25 U.S.C. §§ 465, 476 and 473a. ANCSA’s enactment 37 years after 

25 U.S.C. § 46560 and 35 years after 25 U.S.C. § 473a61 also must be considered: 

At the time a statute is enacted, it may have a range of plausible 
meanings. Over time, however, subsequent acts can shape or focus 
those meanings. The classic judicial task of reconciling many laws 
enacted over time, and getting them to make sense in combination, 
necessarily assumes that the implications of a statute may be altered 
by the implications of a later statute. This is particularly so where the 
scope of the earlier statute is broad but the subsequent statutes more 

                                              
58  25 C.F.R. § 151.1.  

59  Morton v. Mancari, 417 U.S. 535, 550-51 (1974) (“Where there is no clear 
intention otherwise, a specific statute will not be controlled or nullified by a general one, 
regardless of the priority of enactment.”). 

60 Act of June 18, 1934, c. 576, § 5, 48 Stat. 985. 

61  Act of May 1, 1936, § 1, 49 Stat. 1250.  
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specifically address the topic at hand. As we recognized recently in 
United States v. Estate of Romani,62 “a specific policy embodied in a 
later federal statute should control our construction of the [earlier] 
statute, even though it ha[s] not been expressly amended.”63  
 

After enacting ANCSA, Congress did not repeal 25 U.S.C. § 465 or § 473a for a 

very straightforward reason:  it did not have to. ANCSA explicitly revoked all 

reservations in Alaska,64 discontinued individual allotments,65 and extinguished all claims 

based on any statute relating to Native use and occupancy.66 Repeal of statutes with 

broader application than ANCSA was not necessary to accomplishing ANCSA’s goals 

and would have been overbroad. 

Furthermore, ANCSA’s savings clause expressly relieves Congress of the duty of 

repealing any statute applicable to Alaska that is inconsistent with ANCSA: 

To the extent that there is a conflict between any provision of this 
Act and any other Federal laws applicable to Alaska, the provisions 
of this Act shall govern.67 
 

ANCSA settled all Native land claims in Alaska by providing land to state-chartered, 

Native-owned, for-profit Native village and regional corporations.68 It revoked all 

                                              
62 523 U.S. 517, 530-531 (1998). 

63 Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 143 
(2000) (internal citation omitted).  

64  Except for the Annette Island Reserve. 43 U.S.C. § 1618. 

65  43 U.S.C. § 1617. 

66  43 U.S.C. § 1603(c). 

67  Pub. L. No. 92-203, § 26, 85 Stat. 715, 43 U.S.C. § 1601 note.  

68  43 U.S.C. §§ 1606, 1607, 1611. 
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reservations in the State69 and did not provide land to tribes. It repealed the Alaska Native 

Allotment Act.70 It also extinguished all claims based on any statute relating to Native 

use and occupancy.71 Not only do ANCSA’s provisions demonstrate Congress’ clear 

intent to discontinue trust land in Alaska, but ANCSA’s savings clause ensures that other 

potentially applicable statutes do not undermine the ANCSA blueprint. 

C. The Alaska exception in the land-into-trust regulation does not 
distinguish between tribes by virtue of their status as tribes and 
therefore is not invalidated by 25 U.S.C. § 476(g). 

 
Based on its finding that ANCSA did not revoke the Secretary’s authority to create 

new trust land in Alaska, the Court ruled that the Alaska exception in the trust land 

regulation was invalid under 25 U.S.C. § 476(g), because the exception “diminishes the 

privileges and immunities available to a federally recognized Indian tribe relative to the 

privileges available to other federally recognized tribes by virtue of their status as Indian 

tribes.”72 

As discussed above, the regulatory exception to creating trust land in Alaska arises 

from ANCSA. The Indian Commerce Clause of the Constitution grants Congress plenary 

power to legislate on the subject of Indian tribes.73 Section 476(g) does not, and could 

                                              
69  Except the Annette Island Reserve. See discussion, supra. 

70  See 43 U.S.C. §§ 1617(a), 1618. 

71  43 U.S.C. § 1603(c). 

72  Mem. Op. (Doc. 109) at 23-25; Mem. Op. (Doc. 130) at 5-6. 

73  U.S. Const. art. I, § 8, cl. 3; Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 
192 (1989). 
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not, limit Congress’ authority to discriminate among tribes through separate statutory 

settlements. Nothing in 25 U.S.C. § 476(g) (or § 476(f), which pertains to new 

regulations) suggests that the Secretary may restore rights to Alaska tribes that have been 

extinguished by Congress. The plain language of the statute prohibits discriminatory 

regulations and administrative decisions; it does not restrict Congress’ ability to enact 

legislation with specific application to certain tribes or groups of tribes. As the Secretary 

has pointed out, the United States Code is “replete” with special legislation affecting the 

Secretary’s authority with respect to particular tribes or groups of tribes, which do not 

cause the Secretary to act in violation of sections 476(f)  & (g).74 ANCSA is one such 

statute. 

II.  The State will suffer irreparable harm if the Court’s Order is not stayed and 
the rulemaking not enjoined pending appeal. 

 
A. The creation of new trust land in Alaska would diminish the State’s 

sovereign interest in governing and regulating its land. 
 
Creating new trust land in Alaska would impinge upon state sovereignty by 

transferring primary jurisdiction over land taken into trust from the state to the federal 

government and the affected Indian tribe. Pockets of trust land in the state could greatly 

compromise the State’s ability to manage its fish and game resources, enforce state 

alcoholic beverage control laws, protect the environment, tax, provide public services, 

and ensure public safety. State and local taxing authority could be lost and Indian country 

status asserted. There is dispute as to whether merely taking land outside of a reservation 

                                              
74  Defs.’ Summ. J. Mem. (Doc. 57) at 20 (collecting statutes); see, e.g., 25 U.S.C. §§ 
941h, 715d, 232, 233, 1725; 18 U.S.C. § 3243.  
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into trust under 25 U.S.C. 465 transforms it into Indian country.75 However, Indian 

country status is clearly the result sought by some, if not all, of the plaintiffs. 

Akiachak and Chalkyitsik apparently seek to have land placed into trust so that it 

can be classified as Indian country under 18 U.S.C. § 1151, making the tribes eligible to 

receive federal enforcement assistance of their tribal alcohol bans or to enforce the ban 

directly.76 The Chilkoot Indian Association seeks to have land which was conveyed to the 

tribe in 1994 by the Presbyterian Church placed into trust “to ensure its protection for 

future generations of tribal members.”77 Similarly, Tuluksak seeks to avoid borough and 

state taxation of former City of Tuluksak land that was conveyed to the tribe when the 

City dissolved.78  

“Generally speaking, primary jurisdiction over land that is Indian country rests 

with the Federal Government and the Indian tribe inhabiting it, and not with the States.”79 

States have limited powers to assert jurisdiction in Indian country.80 Should the land 

taken into trust be deemed Indian county, the State could also lose authority to impose its 

                                              
75  Compare U.S. v. Roberts, 185 F.3d 1125 (10th Cir. 1999) with U.S. v. Stands, 105 
F.3d 1565 (8th Cir. 1997).  

76  Consolidated Compl. (Doc. 15) ¶¶ 29, 36.  

77  Consolidated Compl. (Doc. 15) ¶40. 

78  Consolidated Compl. (Doc. 15) ¶ 42. 

79  Alaska v. Native Village of Venetie, 522 U.S. 520, 527 n.1 (1998) (citing South 
Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343 (1998)). 

80  American Vantage Cos. v. Table Mountain Rancheria, 292 F.3d 1091, 1096 n.3 
(9th Cir. 2002).  
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land use restrictions, natural resource management requirements, and certain 

environmental regulations on that land. Exercise of police powers and regulation of state 

resources are fundamental elements of state sovereignty.81 

Courts have long recognized that a governmental entity has 
sovereign interests in exercising power over individuals and entities 
in its territory and in having its territory and power recognized by 
other sovereigns. A governmental body’s sovereign interest is the 
type of direct, significant and legally protectable interest that could 
justify intervention under Rule 24 (a)(2).82 
 

The state qua state has an important sovereign interest in securing enforcement of its laws 

and regulatory schemes. In Alaska, there is a constitutional imperative for state 

government to manage fish and game under principles of sustained yield.83 The Alaska 

Constitution also requires that laws and regulations governing the use of fish and game 

resources “apply equally to all persons.”84 These constitutional interests in managing 

state fish and game resources could be placed at significant risk by a ruling that 

concludes that the land into trust regulations should apply in Alaska. Although its 

discussion concerned only Native allotments, and not the village lands owned in fee at 

issue in this case, a decision by the Alaska Court of Appeals correctly reflects the 

importance of uniform management of state fish and game resources: 

                                              
81  U.S. Const. art. IV, § 3, cl. 1; Alaska Const. art. VIII, §§ 2, 3, 4, 15.  

82  Miami Tribe of Oklahoma v. Walden, 206 F.R.D. 238, 242 (S.D. Ill. 2001) 
(internal citations omitted). 

83  Alaska Const., art. VIII, § 4.  

84  Alaska Const., art. VIII, § 17. 
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If the State could not regulate hunting and fishing on Native 
allotment parcels, the result would be islands of non-regulation 
spread throughout practically every game-management unit in the 
state—leading to disruption and endangerment of the State’s efforts 
to protect and conserve game resources.85 
 

The Ninth Circuit has opined at length and in detail upon the difficulties of dual federal-

state management of Alaska’s fish and game.86 

Precisely the same kinds of concerns exist with respect to environmental 

regulation.87 Furthermore, enforcement of state laws and regulations through the 

Department of Public Safety on land taken into trust would be put at risk and jeopardize 

the State’s ability to provide for public health and safety.88 

Application of the land-into-trust regulations to Alaska could diminish Alaska’s 

authority over land in the state by creating islands of land largely controlled by a 

competing sovereign. Not only would this contravene the express congressional intent of 

ANCSA, but the harm to the State’s sovereignty would be irreversible. A government has 
                                              
85  Jones v. State, 936 P.2d 1263, 1267 (Alaska App. 1997). 

86  See Alaska v. Babbitt, 72 F.3d 698, 704 (9th Cir. 1995) (“We accept a complicated 
regulatory scheme requiring federal and state management of navigable waters. . . . As 
long as federal and state regulation is necessary, we expect the federal agencies and the 
state to cooperate fully to protect and provide the opportunity for subsistence fishing in 
navigable waters.”); John v. United States, 720 F.3d 1214, 1221-23 (recounting the 
evolution of dual subsistence administration in Alaska), 1236 (explaining the complicated 
matrix of subsistence management according to land ownership), 1241-43 (discussing 
applicability of federal subsistence regulations to Alaska Native allotments) (9th Cir. 
2013), cert. denied sub nom Alaska v. Jewell, 134 S.Ct. 1759 (Mar. 31, 2014).  

87  See AS 46.03 (authority of the Alaska Department of Environmental Conservation 
to develop, implement and enforce environmental regulations).  

88  See AS 18.65 (authority of Commissioner of Public Safety and State Troopers to 
enforce state law).  
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no more important rights and interests than those that animate its sovereignty. The legal 

questions at play here sufficiently affect these rights and interests to justify staying the 

Court’s Order and enjoining the Secretary’s rulemaking.  

B. Creating new trust land would undermine the integrity of the ANCSA 
settlement. 

 
One of the most, if not the most, significant aspects of ANCSA is that ANCSA is a 

settlement. The State of Alaska is a party to that settlement, having provided $500 million 

in funding and foregone land selection priorities under the Alaska Statehood Act.89 The 

State agreed to a land claims settlement program that provided 44 million acres of land—

land that might otherwise have been available for the State to select under the Alaska 

Statehood Act—to state-chartered Native regional corporations subject to state law, and 

that codified the expectation that Native villages would eventually have local 

governments organized under state law.90 

Clearly, the State participated in ANCSA with the understanding that its 

jurisdiction over land within its borders would be preserved. This expectation is codified 

in 43 U.S.C. § 1601(b), which admonishes the parties to accomplish the settlement 

“without creating a reservation system or lengthy wardship or trusteeship, and without 

adding to the categories of property and institutions enjoying special tax privileges.” 

Applying the land-into-trust statute to Alaska defeats this stated purpose of ANCSA. The 

                                              
89  43 U.S.C. §§ 1605, 1608, 1610, 1611. See United States v. Atlantic Richfield Co., 
435 F. Supp. 1009, 1018 (D. Alaska 1977). 

90  43 U.S.C. § 1613(c). 
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land-into-trust statute expressly states that land would be taken into trust and exempts the 

trust land from State and local taxation.91 Creating new trust land would establish 

trusteeships and add to the categories of property enjoying special tax privileges despite 

ANCSA’s intent to prevent this. 

The state has a very important interest in maintaining the terms of this settlement, 

and this interest would be compromised if the land-into-trust regulations are applied to 

Alaska. The State will be irreparably harmed if the Court’s Order is not stayed and the 

rulemaking is not enjoined pending resolution of the appeal. 

III. The other parties will suffer only minimal, if any, harm if the rulemaking is 
enjoined for the duration of this appeal. 

 
Preserving the status quo pending appeal will—if the Tribes ultimately prevail in 

this litigation—only delay their ability to have the Secretary take land into trust for them. 

If the Tribes do not ultimately prevail in this litigation, the requested stay will result in no 

harm to them. The Tribes will not be harmed by preserving the status quo. 

Similarly, maintaining the status quo will not harm the interest of the federal 

government. The Secretary’s authority stems from the statutes she administers. 

Therefore, the Secretary’s interests lie in certainty regarding the law, and efficient and 

effective administration of the laws she is charged with executing. As with the Tribes, if 

the Court grants the State’s request for a stay and enjoins the Secretary’s rulemaking 

activities, and the Tribes ultimately prevail, the Secretary’s activities would be delayed, 

but not frustrated. Any harm would be the slight delay in implementation of laws which 

                                              
91  25 U.S.C. § 465. 
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were of uncertain effect until a final appellate decision. However, should the rulemaking 

not be enjoined and the State prevails on appeal, the Secretary will have suffered the 

ineffective expenditure of staff time and resources, and the opportunity cost of not having 

applied those assets elsewhere. The State of Alaska’s interest in the ANCSA settlement 

and in governing its land would have been seriously and permanently infringed upon. 

Additionally, under this scenario, all parties will suffer harm because title to all of the 

new trust acquisitions would be clouded. This would result in significant uncertainty and 

litigation, and would not serve the interests of any party—or, the public. 

IV. Staying the Court’s Order and enjoining the rulemaking serves the public 
interest. 

 
This case is not one where the public interest factor “is essentially a wash” 

because the public interest in ensuring that federal agencies properly administer laws 

enacted by Congress ultimately favors whatever party prevails on appeal.92 As described 

above, the public interest would be seriously jeopardized if new trust land is created in 

Alaska but the Alaska exception in the land-into-trust regulations is affirmed on appeal, 

thus voiding trust land acquisitions and administrative decisions that occurred in the 

interim. This situation would require the rescission of those trust land acquisitions and 

certainly result in litigation. The public interest here would be served by the certainty that 

maintaining the status quo pending appeal would provide. 

                                              
92  Ohio Head Start Ass'n, Inc. v. U.S. Dep't of Health & Human Servs., 902 F. Supp. 
2d 61, 71 (D.D.C. 2012); Serono Labs., Inc. v. Shalala, 158 F.3d 1313, 1326 
(D.C.Cir.1998) (noting that “the public interest, also offers [Plaintiff] no support because 
it is inextricably linked with the merits of the case”). 
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CONCLUSION 

For the reasons discussed above, the State requests that the Court stay its 

September 30, 2013 Order and enjoin the Secretary’s rulemaking efforts pending 

resolution of the appeal pending in the D.C. Circuit. The legal issues here are serious, 

substantial and difficult, and the public interest weighs strongly in favor of avoiding the 

near-certain harm to all parties that will result if new trust land is created in violation of 

ANCSA. 

Dated May 9, 2014. 

 MICHAEL C. GERAGHTY 
 ATTORNEY GENERAL 
 
 

By: s/J. Anne Nelson 
J. Anne Nelson 
Alaska Bar No. 0705023 
Senior Assistant Attorney General  
Department of Law 
1031 West 4th Avenue, Suite 200  
Anchorage, AK  99501  
Telephone: (907) 269-5232  
Facsimile: (907) 279-2834  
Email: anne.nelson@alaska.gov 
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