
 
UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 
        
 
UNITED STATES OF AMERICA, 
     Plaintiff,   Case No. 1:11-CR-57-A 
  vs. 
                            
BERGAL L. MITCHELL, III,          
     Defendant. 
        
 
 
DEFENDANT’S MEMORANDUM AND REPLY TO THE GOVERNMENT’S 
SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO THE DEFENDANT’S 
MOTION TO SUPPRESS STATEMENTS (Dkt. 106) ON BEHALF OF 
DEFENDANT BERGAL L. MITCHELL, III  
 
DATED: Buffalo, New York 
  November 9, 2012 
     Yours truly, 
 
     s/Paul J. Cambria, Jr. 
     PAUL J. CAMBRIA, JR., ESQ. 

LIPSITZ GREEN SCIME CAMBRIA, LLP 
      
     BARRY NELSON COVERT, ESQ. 

TIMOTHY P. MURPHY, ESQ. 
     Attorneys for Defendant 
     BERGAL L. MITCHELL, III  
     Office and Post Office Address 
     42 Delaware Avenue - Suite 300 
     Buffalo, New York 14202 
     Phone:    (716) 849-1333 
     Fax:    (716) 855-1580  (not for service) 
     E-Mail:   pcambria@lgaw.com 
 
TO: WILLIAM J. HOCHUL, JR., ESQ. 

United States Attorney 
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  JAMES P. KENNEDY, Jr. 
  Assistant United States Attorneys 
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 In his omnibus motion (Dkt. 53, Point VI), defendant moved to suppress all 

statements attributed to him by law enforcement on September 10, 2008.  A suppression 

hearing was conducted on January 3, 2012, before magistrate Judge Jeremiah J. 

McCarthy.  This memorandum and reply is respectfully submitted in opposition to the 

government’s supplemental motion (Dkt. 106) opposing defendant’s suppression motion.  

The defendant has already set out a specific account of the facts established at the 

suppression hearing conducted before this Court (see Dkt. 68).  All allegations set out in 

defendant’s previously filed submissions are incorporated by reference herein, and they 

will therefore not be repeated here.  The only issue to be addressed herein is whether the 

defendant’s statements were voluntarily made. 

Determining whether a defendant’s statements have been involuntarily induced 

requires a Due Process analysis of the totality of the circumstances.  See Hynes v. State of 

Washington, 373 U.S. 503, 513-514 (1963); Colorado v. Connelly, 479 U.S. 157, 165 

(1986) (Due Process of the Fifth and Fourteenth Amendments discussed; requiring 

coercive police activity); In re Terrorist Bombings of U.S. Embassies in East Africa, 552 

F.3d 177, 213 (2d Cir. 2008) (considering the accused’s characteristics, the conditions of 

the interrogation and the conduct of law enforcement [internal citations omitted]); United 

States v. Anderson, 929 F.2d 96, 99 [2d Cir. 1991] [same]).  The circumstances 

surrounding defendant’s interrogation here soundly favor his argument that his statements 

were involuntarily made. 

The government claims that law enforcement’s admitted lies to the defendant in 

order to get him to come to the FBI Office (Dkt. 106, p. 5) are irrelevant to this Court’s 

analysis in determining voluntariness. While deception in and of itself is insufficient to 
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establish involuntariness (see Frazier v. Cupp, 394 U.S. 731 [1969] [cited by the 

government, id. at p. 5]), is still a factor for the Court to consider.  Deception, to quote 

Frazier, it is still “relevant.”  Id. at 739.  The government states that once defendant 

arrived at the FBI Office, he was truthfully told why he was there (Dkt. 106, p. 7).  

Conflicting with this assertion, however, is the fact that defendant was never told that the 

scam that got him to the office had in fact ended. 

The government makes the claim that as defendant is an upper class “middle-aged 

businessman,” who is not unsophisticated with a lack of “experience, background, 

education and intelligence [which] would otherwise suggest” that the statements were 

involuntary (Dkt. 106, p. 9).  This assertion ignores the fact that Mr. Mitchell had 

absolutely no experience in the criminal justice system and in being questioned by the 

police. See generally United States v. Jacobs, 431 F.3d 99, 108 (3rd Cir. 2005) 

(recognizing that “a suspect’s background and experience, including prior dealings with 

the criminal justice system” is a voluntariness factor [internal citation omitted]). 

The government attempts to make hay of the fact that defendant was informed by 

law enforcement that they believed he had committed a crime (Dkt. 106, p. 10). But 

defendant’s case is distinguishable from United States v. Bartlett, 886 F.2d 1071, 1084 

(8th Cir 1988), cited by the government, where the statements were found to be voluntary 

based in part because defendant was told the nature of the offense for which he was 

suspected.  Crucially, defendant Bartlett, unlike defendant, was also advised of his right 

to have the assistance of counsel (id.), a fact that the government finds to be a “non 

starter” (Dkt. 106, p. 15).  With no experience in the criminal justice system, not being 

Mirandized was indeed a game changer for defendant, under the circumstances.  
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The government trumpeting defendant not leaving when he had the chance 

(supposedly), and then continuing to speak to the agents (Dkt. 106, p. 11), ignores the 

fact that the agents still had defendant’s cell phone in their possession. While it is also 

true that this Court found that defendant was not affirmatively denied his phone back 

(Dkt. 106, p. 17), the intimidating circumstances surrounding defendant’s visit to the FBI 

Office, with its security measures, the armed and yelling agents, etc., made defendant 

requesting his phone back, at the very least, an awkward, if not an improbable, 

proposition. 

Frazier v. Cupp, 394 U.S. at 737-739 (cited by the government at Dkt. 106, p. 11) 

is distinguishable from our matter, as defendant Frazier was deceived regarding his co-

conspirator supposedly confessing, whereas the defendant at bar was deceived into 

entering the interrogation room.  But for the FBI’s initial deception herein, defendant 

would not have even been sitting there at the Jamestown office.  And while the 

government lying in and of itself may not constitute involuntariness (see Sanchez, 676 

F.3d at 631; Jenner, 982 F.2d at 334) (Dkt. 106, p. 18), it is still another factor among 

many. The test for determining whether trickery or deception has compelled the taking of 

statements is whether: (1) there is clear and convincing evidence that the agents 

affirmatively misled the defendant as to the true nature of the investigation, and (2) the 

misrepresentation materially induced the making of the statements in question.  United 

States v. Mitchell, 966 F.2d 92, 100 (2d Cir. 1992), citing United States v. Mast, 735 F2d 

745, 750 (2d Cir. 1984). Here, as noted previously, defendant was in that interrogation 

room solely because of law enforcement’s deception about defendant being a fraud 

victim. Without any instructions to provide some separation between the stratagem to 
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falsely induce defendant there and the interrogation itself - - the deception flowed 

unfettered into the pointed questioning and accusations that led to Mr. Mitchell providing 

incriminating statements.  Without counsel present, Mr. Mitchell was helpless in fending 

off the barrage by the agents. 

Though the government calls it a “non-starter”, not having counsel present (Dkt. 

106, p. 15) is still an important factor for the Court to consider here, especially for a 

target like defendant, who had no experience facing down armed law enforcement 

officers yelling accusations at him.  The government opined that the defendant raising his 

voice was a sign that he was not intimidated (Dkt. 106, p. 18), rather than showing that he 

was forced to fight his way through the interrogation just to be heard over the yelling and 

accusatory agents. Moreover, while government agents yelling during the interrogation in 

and of itself does not render the statements involuntary (see United States v. Sanchez, 676 

F. 3d 627, 631 [8th Cir. 2012] [cited by the government, addressing a Miranda / custody 

argument]) (Dkt. 106, p. 13), it is still another important factor for the Court’s 

consideration. 

Further, defendant being at FBI Headquarters was not, as the government opines, 

a “neutral” factor (Dkt. 106, p. 15). See generally United States v. Panak, 552 F.3d 462, 

466 (6th Cir. 2009) (considering that in the defendant’s home, he may be “confident, 

indignant, or reluctant.  He is keenly more aware of his aware of his rights and more 

reluctant to tell of his indiscretions of criminal behavior within the walls of his home.  

Moreover, his family and other friends are nearby, their presence lending moral support.  

In his office, the investigator possesses all the advantages”).   
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The government further opines that defendant’s assertion was “unsupported” that 

he unequivocally expressed doubt about speaking to the agents after hearing that his half 

brother was a topic that the government wanted to address (Dkt. 106, p. 16-17).  In fact, 

the defendant’s testimony was just as defense counsel asserted; he was unsure about 

speaking (Hearing Transcript [“H”], p. 45-46).   

While the agents may not have had their guns “aimed” at defendant during the 

interrogation (as noted at Dkt. 106, p. 17), such is not necessary to intimidate a suspect 

with no experience in the criminal justice system.  The agents being armed was enough.  

While the officers did not actually un-holster their weapons, or place them on the table 

(id. at 17, fn 6); those questions have never been the end of the voluntariness analysis. 

The government further indicates that it was alright for the agents to make threats 

regarding defendant’s wife being prosecuted, apparently based on the assumption that 

there was “probable cause” to believe that she (a third party here) in fact committed a 

crime (Dkt. 106, p. 19) (United States v. Miller, 450 F. 3d 270, 272 [7th Cir. 2006]).  This 

is an assumption not supported in the record.   

The government also indicates that because Mr. Mitchell did not provide an 

outright confession, this is proof of his will not having been overborne (Dkt. 106, p. 19).  

The Court is reminded here, of course, that defendant made “incriminating” statements, 

and that is the only relevant point here. 

The government’s argument that the record was silent as to whether defendant’s 

lack of experience in the criminal justice system made him more susceptible to 

intimidation (Dkt. 106, p. 20) makes little sense, as it would be impossible to tangibly 
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prove such a thing through a transcript - - other than evaluating the totality of the 

circumstances, as defendant does herein.   

The government further asserts that many offices have buzzers and security like 

the FBI Office did here (Dkt. 106, p. 20).  This is true enough, but how many 

professional offices also have armed agents yelling at their visitors, accusing them of 

committing crimes, sitting between the target and the exit, and threatening their spouses 

with criminal charges?   

Finally, as noted previously, considering all of the circumstances (see again 

Anderson, 929 F.2d at 99), the factors indicating that Mr. Mitchell’s statements were 

involuntarily made include these facts: 

1) No attorney was present for any part of the three hour interrogation; 

2) No Miranda warnings were provided; 

3) The interrogation took place at FBI headquarters; 

4) Defendant’s presence in the FBI interrogation room was the direct result 

of a lie, which (a) created an environment of doubt and deceit that infected 

all statements and subsequent instructions by the agents to defendant, 

including any purported statements about defendant being free to leave, 

and (b) never stopped impacting the interrogation, as Issacson never 

informed defendant that the ruse had ended once the questions about the 

land deal began (H 33). 

5) Defendant unequivocally expressed doubt about his talking about the 

matter once he was informed that his half-brother (Barry Halftown) was 

being discussed; defendant’s assertions were so demonstrative in this 

Case 1:11-cr-00057-RJA-JJM   Document 113   Filed 11/09/12   Page 7 of 10



 8 

regard that the agents felt compelled to separate from Mr. Mitchell and re-

group in response (H 16-17); this is despite the agents having planned for 

weeks regarding the ruse and the interrogation in question (H 8); 

6) Defendant’s cell phone was confiscated before the interrogation (H 26), 

meaning (a) that he could not readily make a call to counsel, family or 

friends for advice; indeed, he was never told that he could make a call 

during the interrogation (H 27); and (b) that he was not going anywhere 

until the phone was returned to him, as cell phones, smart phones and 

blackberries now store crucial information regarding one’s personal life; 

7) Three agents questioned defendant simultaneously, creating a confusing, 

intimidating and unsettling atmosphere for the target; 

8) All three agents were visibly armed, creating a classic hall mark of 

custody, control and intimidation; 

9) The three agents yelled at defendant, and according to the defendant, 

threatened him with jail; 

10) Defendant was given the Hobson choice of saving himself or his wife; 

compelling his incriminating statements; 

11) Defendant had no previous experience in the criminal justice system, and 

was more easily susceptible to intimidation and the hall marks of law 

enforcement (i.e., the metal detector and the agents being armed); 

12) The three agents were sitting between defendant and the exit of the 

interrogation room, making Mr. Mitchell’s exit unlikely until the agents 

said so (which is what occurred); and 

Case 1:11-cr-00057-RJA-JJM   Document 113   Filed 11/09/12   Page 8 of 10



 9 

13) This was an ostensibly secure office with a buzzer and secured door 

leading in, and a metal detector in the entrance area; though Issacson 

testified to only escorting defendant to the door of the suite when 

defendant went to use the men’s room (H 13-14), even if true, this seemed 

unnecessary in light of Issacson’s claim that the door was unlocked from 

the inside (H 13); directions to the bathroom could have easily been given 

from the table area where they were all sitting. 

WHEREFORE it is respectfully requested that based on all of the circumstances, 

the statements should be suppressed as being involuntarily made in violation of the Due 

Process clause, and defendant’s motion to suppress should be granted in its entirety. 

DATED: Buffalo, New York 
  November 9, 2012 
      Respectfully submitted, 
   
      /s/ Paul J. Cambria, Jr. __________ 
      PAUL J. CAMBRIA, JR., ESQ.  
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