
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WISCONSIN

)
STIFEL, NICOLAUS & COMPANY,
INCORPORATED,

)
)
)

No.: 13-CV-121

)
Plaintiff,

vs.

LAC COURTE OREILLES BAND OF
LAKE SUPERIOR CHIPPEWA INDIANS
OF WISCONSIN; LAC COURTE
OREILLES TRIBAL COURT,

Defendants.

)
)
)
)
)
)
)
)
)
)

MEMORANDUM OF LAW IN
SUPPORT OF MOTION TO
DISMISS, OR, IN THE
ALTERNATIVE, TO STAY THE
PROCEEDINGS

Defendant Lac Courte Oreilles Band of Lake Superior Chippewa Indians of Wisconsin

(the “Band”) by its undersigned attorney, respectfully submits this Memorandum of Law in

Support of its Motion to Dismiss, or in the Alternative, to Stay Proceedings.

INTRODUCTION

This action arises out of a case presently pending before the Lac Courte Oreilles Tribal

Court (“Tribal Court”). The Band filed a lawsuit against Stifel, Nicolaus & Company (“Stifel”)

in the Tribal Court on December 13, 2012 (the “Tribal Court Action”). Stifel subsequently: (a)

filed, in the Tribal Court Action, a Motion to Dismiss the Band’s Complaint, and (b) filed, in the

United States District Court for the Western District of Wisconsin, a lawsuit (hereinafter the

“District Court Action”) wherein Stifel seeks a declaratory judgment that the Tribal Court lacks

jurisdiction over Stifel and the Tribal Court Action, and seeks to enjoin the Band from

proceeding against Stifel in the Tribal Court. Stifel filed the District Court Action before the

Tribal Court has had the chance to issue a ruling on Stifel’s motion to dismiss.
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As set forth below, because Stifel has failed to exhaust its remedies in Tribal Court, this

Court should dismiss Stifel’s Complaint. In the alternative, this Court should stay the District

Court Action until after the Tribal Court has first ruled on Stifel’s currently pending

jurisdictional challenge.

STATEMENT OF FACTS

A. Overview of the Relationship Between the Band and Stifel.

In 2003, the Band issued $5,730,000 in principal amount of General Obligation Tribal

Purpose Bonds, Series 2003A, and issued $12,250,000 in principal amount of General Obligation

Taxable Gaming Bonds, Series 2003B. (Compl. Ex. K at ¶4.) The proceeds from the issuance of

both series of bonds were used by the Band for tribal purpose projects and other economic

development projects. (Id.) Stifel acted as the underwriter and initial purchaser of both the

2003A and 2003B series bonds. (Id. Ex. K at ¶5.)

Three years later, the Band became interested in raising additional capital for various

tribal projects. (Id. Ex. K at ¶6.) Based on its 2003 transaction with Stifel, the Band contacted

Stifel to explore its financing needs. (Id.) Stifel suggested to the Band that it issue a new series

of general obligation bonds in the aggregate principal amount of $13,115,000, Series 2006A, and

issue a new series of general obligation bonds in the aggregate principal amount of $18,210,000,

Series 2006B. (Id. Ex. K. at ¶7.) Stifel also suggested that the Band use part of the proceeds

from the sale of the 2006A and 2006B bonds to refund the 2003A bonds and purchase the 2003B

bonds. (Id.) Stifel, however, failed to disclose to the Band that it could raise the capital it

desired without refunding the 2003A bonds and purchasing the 2003B bonds. (Id. Ex. K at ¶8.)

Stifel also failed to disclose to the Band that the interest, commissions, and other costs and

charges associated with the capital raised from the sale of the 2003A and 2003B bonds would
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increase dramatically if it issued the 2006A and 2006B bonds and used a portion of the proceeds

to refund the 2003A bonds and purchase the 2003B bonds. (Id. Ex. K at ¶9.)

The Band ultimately entered into a Bond Purchase Agreement with Stifel on December

15, 2006, in which Stifel agreed to purchase the 2006A and 2006B bonds issued by the Band.

(Id. Ex. K at ¶10.) With respect to exhaustion of Tribal Court remedies, the Bond Purchase

Agreement provides, in relevant part, as follows:

The Tribe hereby expressly waives . . . any requirement for exhaustion of tribal remedies
should an action be commenced under this Agreement or regarding the subject matter
hereof. This waiver: . . . (iii) shall extend only to a suit to enforce the obligations of the
Tribe under (the Bond Purchase Agreement)[.]

(Compl. at ¶38, Ex. A at §14(b)). The Band used the proceeds from the sale to refund the 2003A

bonds, purchase the 2003B bonds, and fund other tribal purposes. (Id. Ex. C and Ex. K at ¶10.)

During the business relationship between Stifel and the Band, Stifel referred to itself as

the Band’s “Consultant,” and the Band believed that Stifel was its financial advisor and was

acting in the Band’s best interests. (Id. Ex. K at ¶11.) Stifel was aware that the Band had not

engaged the services of a financial advisor or financial officer whose interests were aligned with

the Bands’s. (Id.)

B. Procedural Background.

On December 13, 2012, the Band filed a Complaint against Stifel in Tribal Court.

(Compl. at ¶¶1 and 23, Ex. K.) In its Complaint, the Band asserted claims against Stifel for

fraudulent concealment, breach of fiduciary duty, and unjust enrichment. (Id. at ¶¶1, 24, Ex. K.)

On February 15, 2013, Stifel responded to the Band’s Complaint by filing in the Tribal Court

Action a motion to dismiss for lack of jurisdiction, or in the alternative, for a stay of proceedings.

(Compl. at ¶30.) On February 19, 2013, Stifel filed its Complaint in the United States District

Court for the Western District of Wisconsin seeking a declaration that the Tribal Court lacks
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jurisdiction over Stifel and the Tribal Court Action, and seeking to enjoin the Band from

proceeding against Stifel in Tribal Court. (Compl.)

On February 22, 2013, the Tribal Court Action came before the Honorable James B.

Mohr, Tribal Judge, for a first appearance by the parties. (Goodwill Decl. Ex. A.) Shortly

thereafter, the Tribal Court issued an Order setting forth the briefing schedule pertaining to

Stifel’s motion to dismiss the Tribal Court Action. (Id.) The Band’s opposition brief is due on

or before March 22, 2013, and Stifel’s reply brief is due on or before April 5, 2013. (Id.) A

hearing on Stifel’s motion to dismiss will be held in front of the Honorable James B. Mohr on

May 9, 2013, at 10:00 a.m. (Id.)

ARGUMENT

A. Standard of Review.

A party may bring a motion to dismiss under Rule 12(b)(6) to challenge the sufficiency

of a complaint for failure to state a claim upon which relief may be granted. See Fed. R. Civ. P.

12(b)(6); Gen. Elec. Capital Corp. v. Lease Resolution Corp., 128 F.3d 1074, 1080 (7th Cir.

1997). “Dismissal of an action under this motion is warranted if the plaintiff can prove no set of

facts in support of its claim that would entitle it to relief.” Gen. Elec., 128 F.3d at 1080. In the

case of a 12(b)(6) motion, a court will “examine[] the allegations in the complaint to determine

whether they pass muster.” Id.

B. Stifel’s Complaint Should Be Dismissed, or at a Minimum the District Court
Action Should Be Stayed, Because Determination of Jurisdiction Must First
Be Made By The Tribal Court.

According to the Supreme Court, tribal courts must have “the first opportunity to

evaluate the factual and legal bases for [a jurisdictional] challenge” because of the federal policy

“supporting tribal self-government and self-determination.” Nat. Farmers Union Ins. Cos. v.
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Crow Tribe of Indians, 471 U.S. 845, 856 (1985). Allowing the tribal court to decide the issue

first will provide for a more orderly administration of justice in the federal court because a full

record will be developed in the tribal court, and it “will encourage tribal courts to explain to the

parties the precise basis for accepting jurisdiction, and will . . . provide other courts with the

benefit of their expertise in such matters in the event of further judicial review.” Id. at 856–57.

As such, a party challenging a tribal court’s power to exercise jurisdiction over non-Indians must

first exhaust its tribal court remedies before the claim will be entertained by a federal court. Id.

at 8571; see Strate v. A-1 Contractors, 520 U.S. 438, 448 (1997) (recognizing that National

Farmers announced an exhaustion rule “allowing tribal courts to initially respond to an

invocation of their jurisdiction”); Brendale v. Confederated Tribes & Bands of the Yakima Indian

Nation, 492 U.S. 408, 427 n.10 (1989) (noting that Supreme Court “established an exhaustion

rule [in National Farmers], allowing the tribal courts initially to determine whether they have

jurisdiction”); Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 19 (1987) (holding that the court of

appeals correctly determined that the issue of jurisdiction must first be resolved in the tribal

courts).

Here, Stifel has not exhausted its remedies in the Tribal Court. In fact, Stifel only filed

its motion to dismiss the Tribal Court Action a few weeks ago, and the Tribal Court’s hearing on

Stifel’s motion is not scheduled until May 9, 2013. Under Supreme Court precedent, the Tribal

Court is entitled to decide the issue of jurisdiction in the first instance, and Stifel must exhaust its

tribal court remedies before Stifel has the right to challenge jurisdiction in the United States

District Court. As such, this Court should dismiss Stifel’s Complaint, or at a minimum stay

1“[E]xhaustion of tribal remedies means that tribal appellate courts must have the opportunity to
review the determinations of the lower tribal courts.” Iowa Mut. Ins. Co. v. LaPlante, 480 U.S.
9, 17 (1987).
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these proceedings, until after the Tribal Court renders its decision on Stifel’s already pending

motion to dismiss (and if necessary, any appeals have been exhausted).

C. Stifel’s Claim That It “Is Not Required to Exhaust Tribal Court Remedies”
Fails.

In its Complaint, Stifel contends that it is not required to exhaust Tribal Court remedies.

(Compl. at ¶¶37–39.) According to Stifel, exhaustion is not required because the Band waived

any requirement of “exhaustion of tribal court remedies in the Bond Purchase Agreement.”

Stifel’s claim lacks merit and should be disregarded.2

Given the unambiguous language of the Bond Purchase Agreement, the Band has not

waived the requirement of exhaustion of Tribal Court remedies in this case. As set forth above,

the Bond Purchase Agreement plainly states that the waiver of any requirement for exhaustion of

Tribal Court remedies only extends “to a suit to enforce the obligations of the Tribe” under the

Bond Purchase Agreement. (Compl. Ex. A., p. 23, § 14(b) (emphasis added).) The Complaint

filed by the Band in the Tribal Court Action clearly is not a suit to enforce the obligations of the

Band under the Bond Purchase Agreement. (Compl. Ex. K. (emphasis added).) Rather, as

stated in Stifel’s own words, the Complaint in the Tribal Court Action “asserts claims against

2Stifel also argues that exhaustion is not required because it “patently violates” express
prohibitions on the Tribal Court’s jurisdiction and because the “Tribal Court Action does not
arise out of activity or conduct by Stifel that occurred on the Tribe’s land.” (Compl. at ¶¶37–39.)
Presumably, Stifel relies on the exceptions to the exhaustion requirements set forth in National
Farmers to support these allegations. See 471 U.S. at 857 n.21. Given the facts underlying this
case, jurisdiction of the Tribal Court is certainly at least “colorable” or “plausible.” Elliott v.
White Mountain Apache Tribal Court, 566 F.3d 842, 848-49 (9th Cir. 2009) (The Court need not
make a definitive determination of whether tribal court jurisdiction exists; it need only decide
whether jurisdiction is plausible). See also Marceau vs. Blackfeet Hous. Auth., 540 F.3d 916,
920 (9th Cir. 2008) (“Principles of comity require federal courts to dismiss or to abstain from
deciding claims over which tribal court jurisdiction is ‘colorable,’ provided there is no evidence
of bad faith or harassment.”) As such, any exceptions to the exhaustion requirement do not
apply.
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Stifel for fraudulent concealment, breach of fiduciary duty, and unjust enrichment.” (Compl. ¶ 1

(emphasis added.)) Since the Band’s Complaint in the Tribal Court Action is not a “suit to

enforce the obligations” of the Band, the Band has not waived the requirement for exhaustion of

Tribal Court remedies given the circumstances of this case.

CONCLUSION

Because Stifel is required to exhaust its Tribal Court remedies, the Band respectfully

requests that this Court dismiss Stifel’s Complaint, or in the alternative, stay these proceedings

pending the Tribal Court’s jurisdictional determination and the Lac Courte Appellate Court’s

review of that determination.

Dated this 15th day of March, 2013

Respectfully submitted,

s/Kris Goodwill
Kris Goodwill, WI SBN: 1020715
Kris.goodwill@lco-nsn.gov
Lac Courte Oreilles Legal Department
13394W Trepania Road
Hayward, WI 54843
Telephone: (715) 634-8934
Fax: (715) 634-0302

Attorneys for Defendant Lac Courte
Oreilles Band of Lake Superior Chippewa
Indians of Wisconsin

7708857v3
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