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IN THE UNITED STATES COURT OF APPEALS 

 

FOR THE SEVENTH CIRCUIT 

 

  

 

LAC COURTE OREILLES 

BAND OF LAKE 

SUPERIOR CHIPPEWA 

INDIANS OF 

WISCONSIN, et al., 

 

  Plaintiffs-Appellants, 

 

 v. 

 

STATE OF WISCONSIN, 

et al., 

 

  Defendants-Appellees.  

  

 

APPEAL FROM THE UNITED STATES DISTRICT COURT, 

WESTERN DISTRICT OF WISCONSIN, CASE NO. 74-CV-313, THE 

HONORABLE BARBARA B. CRABB PRESIDING 

  

 

DEFENDANTS-APPELLEES RESPONSE BRIEF 

  

 

JURISDICTIONAL STATEMENT 

 

 The Plaintiffs-Appellants’ (“the Tribes”) Jurisdictional Statement 

is complete and correct.  
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SUPPLEMENTAL STATEMENT OF FACTS 

The State provides the following statement to clarify which facts are 

important, and to address some inaccuracies in the Tribes’ brief. Many 

of the record citations below are to either the Tribes’ own stipulations 

(Dkt.329, Pl.App.147-176)1 or the district court’s factual findings 

(Dkt.377), which the Tribes do not challenge. (See Opening Br.35).  

Procedural Background 

This appeal is from the Tribes’ effort to revisit 1989-1991 

proceedings. As relevant here, those proceedings consisted of a 1989 

trial (“Deer Trial”), a 1990 decision (“LCO VII”), and a 1991 judgment 

(“LCO X”).2 In particular, this appeal concerns a 1990 district court 

decision regarding night hunting of deer on public lands in the ceded 

territory3 outside of reservation boundaries. See Lac Courte Oreilles 

Band of Lake Superior Chippewa Indians v. State of Wis., 755 F. Supp. 

                                         
1 References to “Dkt.” are to the district court docket. References to “Pl.App.” 

are to the appendix submitted by the Tribes. 

 
2 The district court and this Court have consistently referred to the ten major 

decisions that resulted from this case as LCO I through X for ease of 

reference. The Tribes use the conventional numbering in their brief, as does 

the State. 

  
3 “Ceded territory” refers to those lands ceded to the United States by the 

plaintiff Tribes through the Treaty of 1837 and the Treaty of 1842.  Lac 

Courte Orielles Band of Lake Superior Chippewa Indians v. Voigt, 700 F.2d 

341, 344-45 (7th Cir. 1983) (LCO IV).  As the Tribes note, these lands consist 

of approximately the northern third of Wisconsin. (Opening Br.31).   
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321 (W.D. Wis. 1991) (LCO X) (Pl.App.35); Lac Courte Oreilles Band of 

Lake Superior Chippewa Indians v. State of Wis.,  

740 F. Supp. 1400 (W.D. Wis. 1990) (LCO VII) (LCO VII was 

incorporated into LCO X, the district court’s final judgment) (Pl.App.1). 

That decision was part of a multifaceted series of court proceedings and 

negotiations that addressed many treaty-reserved hunting, fishing and 

gathering rights. (Dkt.377 at 4-7).  

To a great extent, the parties were able to resolve the differences 

between their proposed regulations for off-reservation harvesting 

without trials on permissible hunting, fishing and gathering 

regulations. See LCO VII at 1401. The parties resolved “all of the issues 

governing the harvesting of wild rice and many of the differences 

between them relating to the harvesting of walleye and muskellunge.” 

Id. Prior to the 1989 Deer Trial, the parties addressed the hunting of 

animals other than deer through stipulated facts. Id. Since “the parties 

had resolved many of the differences in their regulatory disputes by 

negotiation and stipulation. . . .  only a few issues remained for 

resolution by the court.” (Dkt.377 at 5).   

The question of whether the State may prohibit members of plaintiff 

Tribes from hunting deer at night was resolved at trial in favor of the 

State. The court ruled that deer “night hunting with high caliber 
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weapons poses significant risks.” LCO VII, 740 F. Supp. at 1423. One 

reason was because “the force and range of their ammunition or arrows 

is such that people or objects far away from the hunter can be killed or 

badly hurt.” Id. The court further explained that: “To release a high 

caliber bullet or an arrow capable of killing a deer without knowing 

exactly what is behind the intended target is an obvious violation of the 

most basic hunting rules.” Id. 

 The parties’ stipulations relating to enforcement of harvesting 

regulations and game management were incorporated into the district 

court’s order.  See Id. at 1427. The district court’s final judgment 

restated its rulings on all disputed issues and fully incorporated the 

parties’ stipulations and consent decrees on all undisputed issues.  

See LCO X, 755 F. Supp. at 324-25.    

The Tribes chose not to appeal the night hunting judgment. 

(Dkt.329 at 3-4, ¶¶ 10-11, Pl.App.149-150). In a public statement, the 

Tribes explained that they were foregoing “their right to further appeal 

and dispute adverse rulings . . . as a gesture of peace and friendship 

towards the people of Wisconsin.” (Dkt.329 at 4, ¶ 11, Pl.App.150; 

Dkt.377 at 7).  At the same time, the State issued a statement opining 

that after seventeen years of litigation, it had concluded that further 

appeal would serve no useful purpose and that putting the case to rest 
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would allow the parties to open a new chapter in their relationship. 

(Dkt.329 at 3-4, ¶ 10, Pl.App.149-150). 

Although the case was over, certain aspects of the judgment were 

not set in stone. In 2001, the parties jointly requested an amendment of 

the judgment to allow modification of the incorporated stipulations by 

mutual agreement. (Dkt.377 at 7). To that end, in 2009, the parties 

filed a new stipulation amending several stipulations in the original 

judgment.  The new stipulation also created a mechanism by which 

four specific stipulations could be amended to permit the Tribes’ Great 

Lakes Indian Fish and Wildlife Commission (GLIFWC) to adjust its 

model code to mirror changes in state law.  (Dkt.168, Pl.App.50-93; see 

Dkt.377 at 7). In addition, in 2011, the parties agreed that certain 

stipulations could be amended to provide for “more treaty harvest 

opportunities consistent with those available under state law to state 

harvesters” if the State consented. (Dkt.173, Pl.App.94-146; see Dkt.377 

at 7-8).4 

In 2012, the Tribes filed the motion at issue in this appeal. Pursuant 

to Fed. R. Civ. P. 60(b)(5), they moved to reopen the earlier judgment in 

                                         
4 In a December 2012 decision, which preceded the December 2013 decision at 

issue here, the district court held that this mechanism could not be used to 

amend the court's final judgment to authorize off-reservation nighttime deer 

hunting by tribal members.  (Dkt.269 at 8-10, Pl.App.154-56).  
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part. Specifically, the Tribes sought to modify the district court’s ruling 

that Wisconsin could enforce its ban on off-reservation night hunting of 

deer, in light of the safety concerns and minimal impact on the Tribes’ 

rights if the Tribes did not enforce identical regulations. LCO VII, 740 

F. Supp. at 1408, 1423; LCO X, 775 F. Supp. at 324. On December 13, 

2013, the district court denied the Tribes’ motion. (Dkt.377).  

This appeal is from that decision. (See Opening Br.2-3).  

Facts Related To Changed Circumstances 

The parties agree that the question here is whether there were 

significant changed circumstances that warrant reopening the night 

hunting ruling. (Opening Br.35). The facts relating to that 

determination are summarized as follows. 

Leading up to the 1989 trial, it was legal for Wisconsin Department 

of Natural Resources (DNR) employees, peace officers, and certain 

other officials to shoot deer at night for “official business.” (Dkt.377 at 

22; Dkt.329 at 5, ¶¶ 14-15, Pl.App.151; Dkt.332 at 2, ¶5). That is still 

the case. (Dkt.329 at 5, ¶ 16, Pl.App.151). For example, DNR employees 

shot about 15 deer at night in 1984-85 in Door County, Wisconsin. 

(Dkt.329 at 11, Pl.App.157). In all (so far as the still-existing evidence 

reveals), around 25 deer were killed at night per year pursuant to 
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official business in the years leading up to the 1989 trial.5 (Dkt.377 at 

23).  

“Official-business” night shooting was an exception to the rule; it 

was illegal for the general public to hunt deer at night, and it still is. 

(Dkt.329 at 5, ¶¶ 14-16, Pl.App.151; Dkt.329 at 13, ¶¶ 40-41, 

Pl.App.159). See also Wis. Admin. Code § NR 10.06(3) (Reg. Oct. 1988, 

No.394) (hunting hours for gun deer season are from 6:30 a.m. until 

between 4:30 and 5:05 p.m.); Wis. Admin. Code § NR 10.06(5) (Reg. 

March 2014, No.699) (“Hunting hours for … deer with firearms … are 

30 minutes before sunrise through 20 minutes after sunset.”).  

The district court found that “[b]efore 1989, the DNR issued permits 

to owners or occupants of land to shoot deer causing significant 

agricultural damage.” (Dkt.377 at 10). See also Wis. Admin. Code § NR 

19.84(4)(g)  

(Reg., July 1987, No.379) (“Deer may be killed only during the period 

from one hour before sunrise to one hour after sunset unless 

department personnel participate under sub.(6).”). There was a 

legislative push to allow night shooting under agricultural damage 

                                         
5Not all documents are available from the pre-1989 time period, given DNR’s 

document retention policies. (See Dkt.329 at 14, ¶49, Pl.App.160). However, 

some documentation was recovered showing official-business night shooting. 

(See, e.g., Dkt.329, ¶¶ 37, 50, 74-75, Pl.App.157, 160, 163). 
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permits in 1985-86, but the legislation was vetoed by the governor, who 

stated that shooting at night is dangerous (Dkt.329 at 12, ¶ 39, 

Pl.App.158-59), and noted that DNR could legally shoot deer at night if 

the situation warrants it. (Dkt.377 at 10-11). The district court found 

that Wis. Stat. § 167.34 (effective only from May 17, 1988,6 through 

August 9, 1989) provided that “a landowner or occupant of land could 

apply for assistance from the DNR in destroying deer causing damage,” 

but that it “is unknown whether any permits were issued that allowed 

night shooting.”  (Dkt.377 at 11; Dkt.329 at 14, ¶¶45-52, Pl.App.160). 

On August 9, 1989, while the district court was presiding over the 

Deer Trial,7 the legislature revised its deer damage statutes to render 

Wis. Stat. § 167.34 inapplicable and to distinguish between “damage 

complaints” and “nuisance complaints.” (Dkt.329 at 14-15, ¶¶51-59, 

Pl.App.160-61). As to damage complaints, Wis. Stat. § 29.59(3)(1989-90) 

provided that DNR could remove or authorize removal of wild animals 

causing damage, and that the landowner or occupant of land can 

remove such animals during daylight hours if DNR fails to respond.  

(Id. at 15, ¶ 58, Pl.App.161). As to nuisance complaints, Wis. Stat.  

§ 29.59(4) (1989-90) provided that DNR could remove or authorize 

                                         
6 1987 Act 399, which created Wis. Stat. § 167.34, was published May 16, 

1988; it went into effect the following day pursuant to Wis. Stat. § 991.11. 
7 The Deer Trial was held August 7-10, 1989.   
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removal of wild animals where there is nuisance, but did not restrict 

hours. (Dkt.329 at 15, ¶ 59, Pl.App.161; Dkt.361, Def. Trial Ex. 567). As 

the court found, any night shooting under nuisance permits was and is 

“generally limited to police officers or employees of a sharpshooting 

company and requires elevated hunting over bait without lights.” 

(Dkt.377 at 14-15). And, to the extent the department issues nuisance 

permits to individuals, it “does not exempt them from shooting hour 

restrictions.” (Id. at 15). 

Also in 1989, the DNR promulgated ch. NR 12 as an emergency rule 

governing wildlife nuisance and damage control; these regulations 

allowed private persons to obtain permits to kill deer outside of the 

hunting season “but only during the period from one hour before 

sunrise to one hour after sunset.” (Dkt.377 at 11).  

The district court found that the Tribes admitted “that they 

understood in 1989 that deer could be shot at night by a law 

enforcement officer or a DNR employee on official business.” (Dkt.377 

at 22). After 1989, there was an increase in official-business deer 

shooting at night. (Dkt.377 at 23). Much of that was due to the 2002 

discovery of chronic wasting disease (“CWD”) in Wisconsin deer. 

(Dkt.329 at 18, ¶76, Pl.App.164; Dkt.377 at 23). This disease can 

dramatically and negatively impact the deer population if left 
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unchecked. (Dkt.329 at 18, ¶77, Pl.App.164). The district court found 

that, after an explosion in the deer population in the 1990s: “Starting in 

2002, DNR employees and law enforcement officers made thousands of 

individual night hunting trips each year as part of the state’s chronic 

wasting disease eradication program.” (Dkt.377 at 23; see also Dkt.329 

at 18, ¶¶ 78-82, Pl.App.164). For example, in 2007, 987 deer were shot 

at night through that program. (Dkt.329 at 22, ¶124, Pl.App.168). The 

program ended in 2007. (Dkt.377 at 13). 

Wisconsin has continued to allow official-purpose night shooting of 

deer by municipalities and their private contractors to abate nuisances. 

Between 2007 and 2013, the DNR issued up to 12 such permits per 

year, allowing dozens of deer to be killed under each permit. (Dkt.377 

at 14-15, 23). The permits require “elevated hunting over bait without 

lights.”8 (Id.). 

Also post-1991, and for a short time, the Wisconsin legislature 

authorized the public to hunt wolves at night. (Dkt.377 at 15; Dkt.329 

at 23, ¶136, Pl.App.169). Pursuant to the wolf hunting legislation, 

                                         
8 The Tribes make statements to the effect that nighttime shooting of 

nuisance deer occurs in great quantities, and without regulation. (Opening 

Br.18-19). The State directs the Court to the district court’s factual findings 

that this kind of shooting is more limited and is subject to regulation. 

(Dkt.377 at 23). Those are the facts before this Court.   
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nighttime wolf hunting occurred in Wisconsin from November 26, 2012, 

to December 23, 2012.9 (Dkt.377 at 15; Dkt.329 at 25, ¶ 149, 

Pl.App.171). The State issued 1,160 hunting and trapping licenses for 

an established quota of 116 wolves (hunters went over the quota and 

took 117). (Dkt.329 at 25, ¶¶ 147-148, Pl.App.171).  

Three wolves were shot at night. (Dkt.370 at 159). There were no 

hunting incidents. (Dkt.329 at 26, ¶160, Pl.App.172). That was the full 

extent of night wolf hunting by the public, as the law was repealed 

effective July 2, 2013. (Dkt.377 at 15; Dkt.329 at 26, ¶164, Pl.App.172). 

In his budget recommendation to that end, Wisconsin’s governor stated: 

“The Governor recommends reducing the wolf hunt license fee and 

removing the current statutory authority permitting wolf hunting at 

night to address public safety concerns.”10   

 

                                         
9 Regarding wolf hunting at night, the Tribes assert that Wisconsin 

administrators had no concerns with wolf hunting’s safety when the law was 

first put in place. (Opening Br.22). However, the stipulated facts reveal there 

were safety concerns and debates. (Dkt.329 at 24, ¶¶ 139-142, 151, 

Pl.App.170-72).  

 
10 This statement can be found in the public domain and appears in the State of 

Wisconsin Executive Budget for Governor Scott Walker, which is dated February 

2013. See http://doa.wi.gov/Documents/DEBF/Budget/Biennial%20Budget/2013-

15%20Executive%20Budget/2013-15_Executive_Budget.pdf, last visited April 30, 

2014. The statement is on the page marked 354 on the top right-hand corner. See 

Scherr v. Marriott Int'l, Inc., 703 F.3d 1069, 1073 (7th Cir. 2013) (this Court “may 

take judicial notice of documents that are part of the public record”). 
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Additional Clarifications To The Tribes’ Statement 

Many of the facts in the Tribes’ “Statement of the Case” are not 

important to the issue here, so the State will not respond to every detail 

raised. For example, the Tribes discuss historical treaty rights and 

their traditions and organization. They also discuss issues that were 

addressed and resolved in previous litigation, or could have been, and 

issues that were not reached in this Rule 60(b)(5) proceeding. (See, e.g., 

Opening Br.3-9, 15-17, 25-29). Further, to the extent that the Tribes’ 

facts contain argument, they are addressed as needed below. 

That said, the State wishes to briefly clarify the following. In their 

factual summary, the Tribes seem to suggest that it was not shown at 

the 1989 trial that public night hunting of deer was indeed risky. 

(Opening Br.10-11). These assertions are inconsistent with what 

district court’s decision in LCO VII actually states. This proceeding is 

not an opportunity for the Tribes to re-litigate that decision. Rather, 

the starting point for the Tribes’ Rule 60(b)(5) motion is that the 

district court did find that there was evidence of significant risk, and 

that its ruling was based on the inherent dangerousness of the activity. 

LCO VII, 740 F. Supp. at 1423 (“night hunting with high caliber 

weapons poses significant risks”). 
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Also, the Tribes broadly assert that their Model Code is “frozen” 

because “the entire Model Code became part of the final 

judgment.”(Opening Br.12). That is inaccurate for several reasons. In 

the first place, the entire Model Code was not incorporated into the 

final judgment. See LCO X. Secondly, while the preclusive effect of 

certain Model Code provisions were described in the district court’s 

decisions and in various stipulations incorporated into the judgment, 

nothing in the judgment prevented the Tribes from enacting additional 

legislation (although doing so might raise questions about whether a 

new tribal ordinance would preclude enforcement of relevant state 

laws).  Moreover, the stipulations referred to in the final judgment are 

not “frozen” because the parties have a system in place for updating 

them, as explained above.  

The upshot is that the Tribes could—and in 2012 did—enact an 

ordinance purporting to authorize tribal night hunting of deer. But 

LCO VII and the final judgment make clear that this enactment does 

not preclude the State from enforcing its night hunting prohibition. 

(See Dkt.269 at 4, 14 (granting State’s motion to enforce), Pl.App.217, 

227). Thus, to say that the entire Model Code is “frozen” is incorrect. 
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SUMMARY OF THE ARGUMENT 

The Tribes seek to reopen the 1990 decision incorporated into the 

1991 final judgment that found off-reservation night hunting of deer 

unsafe and contrary to Wisconsin’s narrowly-drawn, necessary, and 

non-discriminatory regulations. LCO VII, 740 F. Supp. at 1423. They 

raise four main arguments on appeal. First, the Tribes argue that the 

district court applied the wrong legal standard and, in any event, that 

the court abused its discretion when finding no significant changed 

circumstances. Second, they contend that the court erred when 

excluding evidence about out-of-state hunting. Third, the Tribes discuss 

discrimination. Fourth, the Tribes argue that their Rule 60(b) motion 

was timely. None of these arguments provide a basis for reversal.  

First, the court correctly applied the Rule 60(b)(5) standard that 

asks whether relevant and significant changed circumstances warrant 

reopening its judgment. The Tribes fell short, as they could only point 

to a circumstance that has not changed: governmental/special-purpose 

shooting to eradicate discrete harms, which has occurred for decades. 

At the same time, both at the time of the 1989 trial and now, the 

general public (tribal or non-tribal) may not hunt deer at night. It was 

reasonable for the court to conclude that these circumstances did not 

create an inequity requiring it to reopen its judgment. 
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Second, in light of the issue presented—whether Wisconsin’s 

restrictions on the Tribes’ off-reservation night hunting of deer has 

become inequitable because of changed circumstances—the district 

court correctly excluded out-of-state evidence proffered by the Tribes. 

The question before the court was whether something relevant and 

significant changed with respect to these parties’ circumstances in 

Wisconsin. The practices of other states are not relevant to that 

inquiry. Further, the out-of-state evidence was properly excluded 

because the Tribes proposed no legitimate avenue for admitting it. 

Instead, they relied on an unqualified expert witness. Finally, the 

exclusion of the evidence was harmless. 

Third, the Tribes’ discrimination arguments are misplaced. In fact, 

the Tribes fail to adequately develop a meaningful discrimination 

“changed-circumstances” argument. In any event, beyond their 

conclusory assertions, the Tribes identify no discrimination.  

Fourth, the Tribes’ timeliness argument also does not provide a 

basis for reversal. Rather, if anything, the timeliness issue provides an 

alternative basis to affirm based on unreasonable delay in filing the 

Fed. R. Civ. P. 60(b)(5) motion.   
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STANDARD OF REVIEW 

On review of a district court’s decision following a bench trial, this 

Court accepts the district court’s findings unless they are clearly 

erroneous. See Ovadal v. City of Madison, 469 F.3d 625, 629  

(7th Cir. 2006) (“we defer to the district court’s findings of facts unless 

clearly erroneous. . .”).  

The district court’s decision on the Tribes’ Rule 60(b)(5) motion is 

reviewed for abuse of discretion. See United States v. Krilich, 303 F.3d 

784, 789 (7th Cir. 2002). “[A] district court abuses its discretion only 

when ‘no reasonable person could agree’ with the decision to deny 

relief.” Eskridge v. Cook Cnty., 577 F.3d 806, 809 (7th Cir. 

2009)(citation omitted).  

The district court’s decision to exclude evidence is reviewed for an 

abuse of discretion. See Marcus & Millichap Inv. Servs. of Chicago, Inc. 

v. Sekulovski, 639 F.3d 301, 307 (7th Cir. 2011) (“We will disturb the 

district court’s challenged evidentiary rulings only if ‘no reasonable 

person could take the view adopted by the trial court.’”  

(citation omitted)).  
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ARGUMENT 

I. The District Court Applied The Correct Legal Standard 

And Reached A Reasonable Conclusion. 

The district court applied the proper legal standard in evaluating 

the Tribes’ Rule 60(b)(5) motion. Further, the court came to a 

reasonable conclusion when applying the correct standard. In these 

circumstances, the reviewing court must affirm.  

A. The district court applied the correct legal 

standard. 

At issue here is the application of Fed. R. Civ. P. 60(b)(5), which 

provides that the trial court may relieve a party from a final judgment, 

“[o]n motion and just terms,” if “applying [the judgment] prospectively 

is no longer equitable.” This rule “does not impose any legislative 

mandate to reopen upon the courts, but merely reflects and confirms 

the courts’ own inherent and discretionary power . . . to set aside a 

judgment whose enforcement would work inequity.”  Plaut v. 

Spendthrift Farm, Inc., 514 U.S. 211, 233-234 (1995) (citation omitted). 

A Rule 60(b) motion “is an extraordinary remedy and is granted only in 

exceptional circumstances.” C.K.S. Engineers, Inc. v. White Mountain 

Gypsum Co., 726 F.2d 1202, 1204-05 (7th Cir. 1984)(citation 

omitted). “It is clearly not a substitute for appeal and must be 
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considered with the obvious need for the finality of judgments.” Brown 

v. McCormick, 608 F.2d 410, 413 (10th Cir. 1979)(emphasis in original). 

It is undisputed that the standard applicable to the Tribes’ Rule 

60(b)(5) motion includes the following potential inquiries: 

(1) “a party seeking modification of a consent decree bears 

the burden of establishing that a significant change in 

circumstances warrants revision of the decree.” Rufo v. 

Inmates of Suffolk Cnty. Jail, 502 U.S. 367, 383 (1992). 

 

(2) “If the moving party meets this standard, the court 

should consider whether the proposed modification is 

suitably tailored to the changed circumstance.” Id. 

 

Where, as here, the trial court finds no significant change in 

circumstances, it need not reach the second question about the 

proposed modification. (Dkt.377 at 20, 23). See Krilich, 303 F.3d at 792, 

n. 9 (citing Rufo, 502 U.S. at 383). 

1. The court applied the correct change-in-

circumstances standard. 

On appeal, the Tribes argue that the district court did not apply the 

Rufo standard to the change-in-circumstances question. (See Opening 

Br.36-43 (Part I.A)). The Tribes complain that the court did not 

specifically cite Rufo, but rather cited older cases, such as United States 

v. Swift & Co., 286 U.S. 106, 111 (1932), and  System Federation No. 

91, Railway Employees' Department, AFL-CIO v. Wright, 354 U.S. 642 
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(1961). (Opening Br.20). The Tribes argue that the court applied an 

outdated heightened standard and failed to apply the modern “flexible” 

standard. (Opening Br.36-38). This line of argument is misplaced, for 

three reasons.  

First, the parties were in agreement before the district court that 

the Rufo standard applied. (Dkt.374 at 3-4; Dkt.373 at 2). There is no 

requirement that a court cite a particular case when applying an 

undisputed standard. 

Second, contrary to the Tribes’ contention, the district court 

explicitly acknowledged that the standard is flexible and that the Swift 

“grievous wrong” language is not applicable. The court observed: 

later cases have rejected the holding in Swift & Co. that a 

party moving to modify a judgment under Rule 60(b)(5) 

must show nothing less than a “grievous wrong evoked by 

new and unforeseen conditions,” id. at 120, and have 

emphasized the need for flexibility in administering 

consent decrees. E.g., System Federation No. 91, Railway 

Employees’ Department, AFL-CIO v. Wright, 364 U.S. 642, 

647 (1961) (court is not required to disregard significant 

changes in law or facts, “if it is ‘satisfied that what it has 

been doing has been turned through changing 

circumstances into an instrument of wrong’”) (citing Swift 

& Co., 286 U.S. at 114-15).  

 

(Dkt.377 at 18-19). Thus, the court did not rely on Swift as stating the 

applicable standard; it did just the opposite. As for System Federation 
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No. 91, the court merely cited it as an example of a case that had 

rejected Swift’s inflexibility.  

Third, and more to the point, the actual analysis by the district 

court clearly applied the correct standard. The court introduced its 

opinion by explaining that the “plaintiffs have the burden of proving 

that circumstances have changed so much that night hunting of deer 

with lights is no longer a substantial safety hazard.” (Dkt.377 at 3). 

Then, at the outset of the opinion’s analysis section, the court correctly 

observed that modification may be appropriate if the judgment is “no 

longer equitable” based on “changed circumstances,” and that this 

inquiry is “flexible.” (Dkt.377 at 18).  These statements of law are 

consistent with Rufo.  See Rufo, 502 U.S. at 380-82. 

The court went on to explain that “[t]he determinative inquiry is 

whether plaintiffs have shown that conditions have changed so much 

that the judgment requires adaptation.” (Dkt.377 at 20). The court then 

undertook to analyze whether a significant change had been proven. 

(Dkt.377 at 20-23). Applying the correct legal standard (consistent with 

Rufo), the court concluded that the particular expansion in night 

hunting since the Deer Trial was not “such a significant change in 

circumstances as to warrant relief from the judgment.” (Dkt.377 at 23). 
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There can be no serious doubt that the standard the court applied was 

the very standard enunciated in Rufo. 

The Tribes also complain that the court imposed an improper 

instrument-of-wrong threshold requirement. (Opening Br.37 n.18). 

Referring to Swift, Rufo explained that its “‘grievous wrong’ language 

… was not intended to take on a talismanic quality, warding off 

virtually all efforts to modify consent decrees.” Rufo, 502 U.S. at 380. 

However, the court may certainly consider whether the judgment has 

become an “instrument of wrong” as part of its changed-circumstances 

analysis. See Agostini v. Felton 521 U.S. 203, 215 (1997). That is what 

the district court did here.  It merely observed: 

The chronic wasting disease initiative is some evidence that 

night hunting with lights can be engaged in safely but it is 

not conclusive in that regard. I cannot say that it shows 

that the judgment in this case has become “an instrument 

of wrong,” System Federation No. 91, 364 U.S. at 647, or 

that it is in need of amendment for any other reason, such 

as being evidence of discriminatory treatment of the 

Chippewa. 

 

(Dkt.377 at 24 (emphasis added)).  

The court did not require proof of “an instrument of wrong” as a 

threshold matter. Rather, the court correctly explained that if the 

judgment had become “an instrument of wrong,” that would be a reason 

to reopen; it did not explain that it is the only reason or a necessary 
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reason. Indeed, the court added that the Tribes had failed to show that 

the judgment “is in need of amendment for any other reason.” (Dkt.377 

at 24) (emphasis added). Further, the court had just explained in the 

previous paragraph why the expansion of night hunting was not “a 

significant change in circumstances” justifying reopening the judgment. 

(Dkt.377 at 23). 

2. The district court did not improperly base its 

decision on a failure to appeal. 

Next, the Tribes argue that the district court improperly held 

against them their failure to appeal from the 1990 decision/1991 

judgment. The Tribes cite Horne v. Flores, 557 U.S. 433, 453 (2009), 

which explains that the Rule 60(b) “‘inquiry makes no reference to the 

presence or absence of a timely appeal.’” (Opening Br.40). The Tribes 

mischaracterize the court’s reasoning.   

The district court did not mechanically assert that a simple failure 

to appeal weighed against the Tribes’ motion. Rather, its observation 

about the fact that the Tribes did not appeal was part of a larger 

discussion about balance and complexity. The court explained that the 

original litigation involved much more than just night hunting of deer, 

and that “both sides had lost disputed issues of great importance to 

them.” (Dkt.377 at 18). This is important because the Tribes seek to 
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revisit only one aspect of the judgment—night hunting of deer—while 

leaving the remainder undisturbed. The court correctly noted that the 

Tribes’ requested relief “risks upsetting the careful balance on which 

the entire construct rests.” (Dkt.377 at 19).  

That is a much different proposition from holding the absence of a 

“timely appeal” against a party, which was the concern addressed by 

Horne. See Horne, 557 U.S. at 453. Here, the district court noted that 

the proposed reopening concerned only a sliver of a complex set of 

rights. The Tribes point to nothing forbidding that consideration. It was 

entirely appropriate for the court to consider the parties’ decision to 

forego further litigation and appeal and move forward in a spirit of 

cooperation in 1991.  The parties made that decision at the close of a 

17-year lawsuit that concluded 23 years ago. The court was right to 

include it among the equities it considered, especially in light of the fact 

that the parties have created mechanisms that allow them to 

renegotiate the stipulations incorporated into the judgment.  

In any event, the district court went on to explain that there was no 

significant change in circumstances, and rested its decision on the 

absence of that proof. (Dkt.377 at 20, 23). The Tribes concede that they 

had the burden of proving changed circumstances. (Opening Br.35). 
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Thus, the court’s decision turned on the Tribes’ failure to meet their 

burden, and not the isolated comments emphasized by the Tribes.   

3. The district court did not otherwise err as to 

the applicable law. 

The Tribes also argue more generally that the district court did not 

“understand how to determine what the Tribes needed to prove to 

succeed.” (Opening Br.41). The Tribes fail to back up this claim. 

The Tribes assert that the court was confused concerning “least 

restrictive alternatives.” Before the district court, the Tribes argued 

that the question presented was whether there was a significant 

change in circumstances relevant to whether the hunting restriction 

was “the least restrictive alternative available” to accomplish 

Wisconsin’s public safety purpose. (Dkt.373 at 2; Opening Br.45). But, 

as the Tribes admit, the district court acknowledged this standard. 

(Opening Br.41; quoting Dkt.377 at 4). The Tribes seem to think that a 

comment from the court—“plaintiffs do not assert that night hunting of 

deer is no longer a safety hazard, which, if true, might well justify 

reopening the judgment”—contradicts that test. (Dkt.377 at 19). The 

Tribes assert that this improperly imposed a threshold requirement 

that they prove that night hunting is no longer a safety hazard.  

(See Opening Br.41 n.20). 
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The Tribes misconstrue the court’s statement. The court did not 

state that the Tribes were required to prove that night hunting of deer 

poses no safety risks. Rather, the court observed that an elimination of 

risk would have been one path to reopen. That makes sense. If it were 

true that night hunting posed no risks, then it would necessarily follow 

that banning the practice was “no longer the least restrictive 

alternative available to accomplish the public safety purpose.” But that 

was not the only path discussed by the court. Rather, the court properly 

considered whether there were any significant changed circumstances 

that might justify reopening the judgment in light of the equities. 

The Tribes also argue that the district court “did not seem to realize 

that factual changes could support a Rule 60(b)(5) motion.” (Opening 

Br.41). That is also incorrect. Throughout its opinion, the court 

discussed the Tribes’ arguments that changes in certain factual 

circumstances mattered. For example, the court discussed the DNR’s 

chronic wasting disease program, whether night hunting or shooting 

occurred prior to the 1991 final judgment, and the fact that the 

quantity of official-purpose night shooting has since increased.  

(See Dkt.377 at 20-24). That the court ultimately concluded that these 

facts were insufficient does not mean that the court failed to consider 

them.  To the contrary, the court considered the facts as they were 
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presented by the Tribes (i.e., shooting dramatically increased) and 

concluded that the alleged changed facts were insufficient to show 

relevant changed circumstances.  In other words, the court concluded 

the Tribes failed to meet their burden even using their best facts. 

B. The district court’s decision on the merits was 

reasonable. 

The Tribes fail to show that the district court abused its discretion 

on the significant-changed-circumstances question. (See Opening Br.43-

46 (Part I.B.)). The Tribes make some assertions about the general 

safety of night hunting, which are not relevant to changed 

circumstances. Further, the Tribes identify two main categories of 

alleged changed circumstances: the increases in governmental/special-

purpose night hunting to combat chronic wasting disease and 

nuisances; and the temporary existence of public wolf hunting at night.  

The question here was whether those were changed circumstances 

warranting reopening the restriction on off-reservation night hunting of 

deer. They were not. Both in the present proceeding and during the 

Deer Trial, it was true that the government engaged in special-purpose 

shooting. It has never been the case that the public may hunt deer at 

night for their own purposes. Those are the circumstances that matter. 
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1. Assertions about night hunting safety practices 

do not point to changed circumstances. 

The original 1991 ruling was made in light of Wisconsin’s hunting 

practices and its safety concerns about the dangers inherent in the 

public use of high-caliber weapons in the dark. See LCO VII, 740 F. 

Supp. at 1408, 1423. (Dkt.377 at 5; Dkt.329 at 2, ¶¶ 1-2, Pl.App.148).  

The Tribes argue that hunting has become safer in recent years, 

while conceding that there are always risks with night hunting.  

(Opening Br.15, 41 n.20). As the district court correctly observed, the 

Tribes’ burden was not to prove that hunting deer at night is safe, but 

to show that factual developments since the entry of judgment render 

its continued enforcement inequitable. (Dkt.377 at 19). The Tribes had 

their opportunity to litigate the safety of night hunting practices during 

the 1989-1991 proceedings. The Tribes came up short then, and chose 

not to appeal. (See Dkt.377 at 19). Rule 60(b)(5) is not designed to give 
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them a chance to relitigate whether hunting deer at night is safe.11 See 

Ben-Shalom v. Sec’y of Army, 826 F.2d 722, 724 (7th Cir. 1987) (Rule 

60(b) is not a chance to relitigate). Thus, the Tribes’ general assertions 

about safety are off-point. Furthermore, their factual assertions are 

unpersuasive.  For example, they emphasize that “[s]ince 1989, there 

has been a 70% reduction in the number of hunting incidents in the 

State of Wisconsin.” (Opening Br.15). But, during this period, the 

public was not allowed to hunt deer at night; if they had been, these 

numbers might be very different. 

2. An increase in governmental/special-purpose 

shooting is not a changed circumstance 

justifying reopening the judgment. 

The Tribes next argue that governmental/special-purpose night 

shooting (i.e., shooting to address a particular problem) has increased 

since 1989-1990.  They contend that this is a changed circumstance. 

                                         
11 Similarly, Rule 60(b)(5) does not provide "a second opportunity for the 

losing party to make its strongest case, to rehash arguments, or to dress up 

arguments that previously failed." Kustom Signals, Inc. v. Applied Concepts, 

Inc., 247 F. Supp. 2d 1233, 1235 (D. Kan. 2003) (internal citations omitted).  

Before the court in 1989 was the Tribes' proposal to hunt deer at night, on 

foot, using a light. LCO VII at 1408. During the Deer Trial, the Tribes 

proposed a modified plan, suggesting that the Court consider allowing night 

hunting "under certain conditions, such as in a baited, preselected location 

with the hunter in a tree stand or other elevated location." Id. at 1423. In this 

Rule 60(b) proceeding, the Tribes proposed similar schemes as new concepts, 

and the district court properly rejected that strategy “because plaintiffs could 

have presented them in 1989."  (Dkt.277 at 19-20). 
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The Tribes cite two examples (Opening Br.43-45), but neither justifies 

reopening the judgment. First, they point to Wisconsin’s chronic 

wasting disease (“CWD”) program. (Opening Br.43). Second, the Tribes 

point to the fact that some municipalities are permitted to shoot deer at 

night when they present a nuisance, and that private contractors have 

done this work at times. (Opening Br.44; Dkt.377 at 14-15, 23).  

First, regarding CWD, it is undisputed that, between 2002 and 2007, 

significant numbers of deer were killed at night to address the disease. 

(Dkt.377 at23). However, this increase in quantity of official-business 

shooting is not a changed circumstance vis-à-vis public deer hunting. 

The CWD shooting program was administered and carried out by the 

DNR and its employees. (Dkt.377 at 23; see also Dkt.329 at 18,  

¶¶ 78-82, Pl.App.164). It served a specific purpose, namely, to control 

an emerging harm. (See Dkt.329 at 18, ¶77, Pl.App.164). As the district 

court found: “DNR employees and other law enforcement agents 

supervised by the department hunted for the single purpose of reducing 

the incidence of chronic wasting disease in areas of the state in which it 

had been found, not for sport or even for subsistence.” (Dkt.377 at 23). 

The increase in shooting to combat CWD was tied to “the explosion in 

the deer population” and “the emergence of chronic wasting disease” 
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during that time period, not a revolution in Wisconsin’s views on the 

general safety of the night hunting of deer. (Dkt.377 at 23). 

Similarly, the Tribes’ observation that no hunting incidents occurred 

with the CWD program is not helpful. The Tribes note that not 1 of the 

300 employees involved in the program appeared to have had a 

shooting incident. (Opening Br.44). That fact merely shows that these 

kinds of limited governmental programs, where the DNR or a 

municipality has control and authority over who is shooting and where, 

can be expected to occur without incident. It does not show that the 

same would hold true of nighttime deer hunting on public lands 

throughout the ceded territory. 

Second, regarding nuisances, the district court correctly found that 

nuisance shooting was not a changed circumstance. The primary reason 

is that government has always been authorized to engage in special 

purpose or “official business” shooting to address discrete problems of 

this kind. (See Dkt.332, ¶5).  

More specifically, it is undisputed that, in 1989, it was legal for 

peace officers and DNR employees to shoot deer at night where they 

caused a nuisance or destroyed property.  (Dkt.377 at 9; See Opening 

Br.43). The court put the number at about 25 deer annually shot at 

night in the pre-1989 time period. (Dkt.377 at 23; see Opening Br.43). 
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For example, the court found that 110 deer were shot in the University 

of Wisconsin Arboretum between 1958 and 1981 to prevent damage to 

land or property. (Dkt.377 at 11-12). Deer were shot at night in the 

Arboretum during the winters of 1981-82 and 1982-83 by shooters who 

coordinated with University police and used an elevated blind and fixed 

lighting system that had been in place before 1981. (Id.). Accordingly, 

the fact that there was, and is, authority for governmental special-

purpose shooting is not a changed circumstance.  

In turn, the district court properly concluded that the number of 

nuisance deer shot more recently does not constitute a significant 

changed circumstance.12 In fact, the court found that, compared to 

CWD shooting, nuisance shooting was not a major source of night 

shooting. (Dkt.377 at 23 (noting that, from 2007 on, there were up to 12 

nuisance permits per year, and dozens of deer could be shot under 

                                         
12 The Tribes assert that that there are no “regulations” governing the safety 

of these nuisance permits. However, DNR staff testified and the district court 

found that the night shooting permits issued to municipalities, nature 

preserves and airports require elevated hunting over bait, and that nuisance 

permits issued to individuals do not allow shooting at night. (See Dkt.377 at 

14-15).  
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each)).13  Perhaps more to the point, nuisance shooting follows the same 

pattern as CWD shooting: it is permitted to control specific problems 

and is overseen by the government. Nuisance shooting comes with 

limits (it is carried out only where and to the extent needed to address 

particular problems) and accountability (of an employee, contractor, or 

governmental entity) that differs from public general-purpose hunting.  

(Dkt.377 at 23-24).   

For these reasons, the identified increases in night hunting are off-

point. Again, the relevant inquiry is whether the general public (tribal 

or non-tribal) is allowed to hunt deer at night for its own purposes (for 

sport, sustenance, etc.). That has never been allowed. (Dkt.329 at 5,  

¶¶ 14-16, Pl.App.151; Dkt.329 at 13, ¶¶ 40-41, Pl.App.159). There is 

nothing inequitable about leaving in place a judgment from 1991 where 

nothing has changed about Wisconsin’s policies and practices on that 

topic.  

 

                                         
13 The Tribes state, contrary to the court’s finding, that the permits “typically 

result in nighttime shooting of 2,000 or more deer in any given year.” 

(Opening Br.44). This is not only inconsistent with the uncontested finding, 

but also with the record, which merely indicates that, theoretically, many 

deer could have been shot; not that specific numbers of deer actually were 

shot. (See Opening Br.44, citing Dkt.365 at 109-111). 
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3. The defunct wolf hunting law is not a changed 

circumstance. 

The Tribes also argue that the defunct night wolf-hunting law 

matters. (Opening Br.44-45). That law had already been repealed prior 

to the trial on the Tribes’ Rule 60(b)(5) motion. (Dkt.377 at 15; Dkt.329 

at 26, ¶164, Pl.App.172). The district court concluded that it need not 

grapple with the wolf law because, as it no longer existed, it was not a 

changed circumstance. (Dkt.377 at 24). That was a reasonable 

conclusion, and the Tribes do not show otherwise. 

In fact, in their argument on this point (Opening Br.44-45), the 

Tribes neither acknowledge the reason the district court disregarded 

the wolf law nor argue that its treatment of the issue was error. Having 

failed to argue that the court’s reasoning was erroneous, the Tribes 

forfeit any argument that the district court should have considered the 

wolf law at all. See United States v. Murdock, 491 F.3d 694, 698  

(7th Cir. 2007) (“forfeiture ‘is where the right is taken away from its 

holder as a penalty for failure to assert it in a clear and timely 

manner’”(citation omitted)). Accordingly, this Court need not address 

the argument. 

However, if the Court chooses to reach this argument, it should 

conclude that the district court did not abuse its discretion. The court 
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reasonably concluded that a law so briefly in existence did not 

constitute a changed circumstance, particularly when it was already 

defunct at the time of trial. The wolf law’s irrelevance to the Tribes’ 

motion is especially stark because a stated reason for its repeal was 

safety.14 

On that topic, the Tribes attempt to argue that the night wolf hunt 

shows that deer night hunting would be safe. (Opening Br.45). The 

Tribes note that the night wolf hunt law, when it was in effect, involved 

high caliber weapons, came with some similar requirements, and that 

three wolves were shot at night without incident. (Opening Br.45).  

Even if that argument mattered, it is flawed. First, it is conceded 

that night hunting comes with risks (Opening Br.41 n.20), and, in any 

event, this case is not a relitigation of whether deer hunting at night is 

safe. Second, the erstwhile wolf hunt is hardly compelling evidence that 

public night hunting is not risky. It lasted less than four weeks. 

(Dkt.377 at 15; Dkt.329 at 25, ¶ 149, Pl.App.171). About 1,160 licenses 

issued, but it is unknown how many people even attempted to hunt 

wolves at night. (Dkt.329 at 25, ¶¶ 147-148, Pl.App.171). What is 

                                         
14 See State of Wisconsin Executive Budget for Governor Scott Walker, February 

2013, available at 

http://doa.wi.gov/Documents/DEBF/Budget/Biennial%20Budget/2013-

15%20Executive%20Budget/2013-15_Executive_Budget.pdf, last visited April 30, 

2014. The statement is on the page marked 354. 
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known is that only three wolves were shot at night. (Dkt.370 at 159). 

From that limited wolf-hunting experiment, no sweeping conclusions 

about the safety of hunting deer at night can be drawn.  

In any event, the brief legalization of an opportunity to shoot wolves 

at night was not comparable to a right to hunt deer at night. Unlike 

with deer, which freeze until shot when shined with lights, there is 

little incentive to hunt wolves at night because the hunter lacks the 

same hunting advantage. (See Dkt.368 at 93; Dkt.366 at 200). Thus, 

even if the modest ability to hunt wolves at night had remained in 

place, it is not the equivalent of allowing a large quantity of night 

hunting of deer, with a concomitant increase in risks. (See Opening 

Br.34 (suggesting Tribes believe night-hunting will enable them to take 

closer to their entitlement of 150,000 deer)). In any event, Wisconsin 

authorities ultimately decided that even the limited wolf hunt was too 

risky to continue.  

In light of that, it is curious that the Tribes end by arguing that the 

chronic wasting disease deer shooting and wolf hunting “conclusively 

establish that nighttime hunting with high caliber weapons can be 

done safely.” (Opening Br.45). The assertion is also curious because the 

Tribes concede elsewhere that there are always risks to nighttime 

hunting. In any event, just asserting that nighttime hunting is safe 
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does not make it so. At most, the Tribes show only that circumscribed 

governmental night-shooting of deer may occur without incident, and so 

may a brief four-week nighttime wolf hunt during which three wolves 

are shot. These facts do not show that allowing deer hunting at night 

would be safe. 

4. In sum, the district court’s ruling was 

reasonable. 

The district court judge in this case has overseen this multifaceted 

litigation for decades, and presided over multiple proceedings in which 

the Tribes sought approval to hunt deer at night. LCO VII, 740 F. 

Supp. 1400 (1989 Deer Trial); (Dkt.269 (2012 injunction hearing), 

Pl.App.214-228); (Dkt.377 (2013 trial)). She was in a unique position to 

appreciate and balance the facts, equities, and complexities. See 

Kindred v. Duckworth, 9 F.3d 638, 641 (7th Cir. 1993) (“we are mindful 

of the special deference owed to trial judges who have had years of 

experience with a particular matter”). In this situation, the deference 

generally afforded a trial court’s decision is especially fitting. See 

Eskridge, 577 F.3d at 809 (the reviewing court defers to the district 

court’s determination unless “‘no reasonable person could agree’ with 

the decision to deny relief” (citation omitted)). 
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The Tribes can point to no clearly relevant changed circumstance to 

support their motion. Rather, they are relegated to arguing that the 

government’s special-purpose shooting or the short-lived and defunct  

wolf-hunting experiment should be interpreted as changing the playing 

field of night-hunting in Wisconsin in a way that matters. At a 

minimum, the district court was not unreasonable when declining to 

adopt that argument. That means this Court defers.15  

II. The District Court Properly Excluded Evidence About 

Practices Outside Of Wisconsin. 

The trial court excluded the Tribes’ proffered evidence about night 

hunting practices in other states, which they sought to introduce 

through the testimony of their purported expert witness, Tribal 

Chairman Chris McGeshick. (Dkt.364 at 65). The court reaffirmed this 

ruling in its written decision. (Dkt.377 at 24-25). On appeal, the Tribes 

explicitly argue that the district court improperly found the evidence to 

be irrelevant. (Opening Br.46-56). By implication, they also challenge 

                                         
15 In this part of their brief, the Tribes summarize proposed deer night 

hunting regulations. (Opening Br.45). The summary does not advance the 

argument. Again, the district court correctly concluded that the Tribes could 

have properly presented such a sharpshooting-style night hunting plan in 

advance of the 1989 Deer Trial, but fell short. (Dkt.377 at 19). There is 

nothing about their current proposed program that could not have been 

litigated then: it is not a changed circumstance.  
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the court’s trial ruling that McGeshick was not an expert on the laws of 

other states. (Dkt.364 at 65-67). 

This Court should affirm the district courts’ ruling for three reasons.  

First, the district court was correct as to relevance. Second, the court 

correctly excluded the proffered evidence because the Tribes failed to 

provide a proper path to its admittance, instead relying on an 

unqualified  

(non-expert) witness. Finally, any conceivable error was harmless. 

A.  The out-of-state evidence was not relevant. 

The sole question before the district court was whether a significant 

change in circumstances since the 1989-1991 proceedings rendered 

enforcement of Wisconsin’s prohibition on night deer hunting 

inequitable. During the 1989-91 proceedings, the court found that 

Wisconsin’s prohibition was a “narrowly drawn, non-discriminatory 

restriction on plaintiffs’ hunting rights that is necessary to protect the 

safety of persons in the ceded territory.” LCO VII, 740 F. Supp. at 1423. 

The Tribes fail to show how the proffered out-of-state evidence was 

probative on the question of changed circumstances. 

Evidence is relevant if it has “any tendency to make the existence of 

any fact that is of consequence to the determination of the action more 
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probable or less probable than it would be without the evidence.” Fed. 

R. Evid. 401.  The proponent of the evidence has the burden of proving 

that it is relevant and probative, including with regard to expert 

testimony. See Lewis v. CITGO Petroleum Corp., 561 F.3d 698, 705  

(7th Cir. 2009).  The trial court’s evidentiary rulings are reviewed for 

abuse of discretion. See Marcus, 639 F.3d at 307. That means this 

Court defers to the district court unless “‘no reasonable person could 

take the view adopted by the trial court.’” Id. (citation omitted)). 

On appeal, the Tribes argue that the out-of-state evidence was 

relevant to determining the proper balance between their original 

treaty rights, protected by federal law, and the state’s power to regulate 

in those areas. (Opening Br.50). But that misses the point. This case is 

not about interpreting or applying general treaty rights, or even 

determining the most appropriate balance of rights as an initial matter. 

It is about whether to reopen a judgment that resolved a particular 

dispute between Wisconsin and the Tribes concerning what the Tribes 

could do in Wisconsin in light of Wisconsin’s legitimate hunting safety 

regulations and concerns.  

This case has always been about the give and take between the 

Tribes and Wisconsin in resolving their competing interests in the 
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exercise and regulation of hunting rights. At the beginning of this most 

recent stage of the litigation, the Tribes stipulated:  

1. In 1989, this Court conducted a trial (the Deer Trial) 

on the subject of whether and how the State of Wisconsin 

[may restrict] the exercise of off-reservation deer hunting 

treaty rights by the Plaintiff Tribal members. … 

 

2. The Plaintiff Tribes asked the Court to decide 

“Whether as a matter of law and fact plaintiffs’ members 

may be prohibited from hunting deer at night when such 

method is permitted under state law for non-Indians for 

other species.” 

 

(Dkt.329 at 2, ¶¶ 1-2 (pretrial stipulations), Pl.App.148). That is, the 

Tribes acknowledged that the issue in the underlying case was about 

determining how Tribal members may exercise their treaty-reserved 

rights on ceded land in Wisconsin, in light of and in harmony with 

Wisconsin’s legitimate hunting safety concerns.   

The Tribes’ Rule 60(b)(5) motion—which seeks to revisit the original 

judgment—necessarily has the same parameters. Restated in Rule 

60(b)(5) terms, the question is whether there have been significant 

changed circumstances in Wisconsin hunting practices to justify 

reopening the judgment. That is what the district court addressed. 

(Dkt.377 at 25). It rightly saw no good reason to hear evidence about 

other states’ experiences with nighttime deer hunting. (See Dkt.377 at 

24). For that matter, it was not made clear by the Tribes that they 
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could present evidence of changed circumstances in other states, as 

opposed to just describing the present circumstances. (See Opening 

Br.47 (proffered evidence would have revealed practices “since 1989”); 

Dkt.364 at 61-62, 64-65 (Tribes’ lawyer similarly describing the 

proffered evidence)).  

Whether other states may currently choose to accept the risks 

inherent in public night hunting of deer does not address the question 

of whether alleged changed conditions in Wisconsin are so significant 

that they justify reopening the court’s final judgment. Only that latter 

consideration is probative of whether, as a matter of equity, the Tribes 

should be relieved of the judgment limiting their off-reservation 

hunting rights in Wisconsin. 

In discussing relevancy, the district court correctly emphasized that 

the question before it in 2013 was not “the safety of night hunting in 

general” for at least two reasons. (Dkt.377 at 25). First, the Tribes 

conceded that night hunting could never be shown to be risk free. 

(Opening Br.41 n.20). Second, the Rule 60(b)(5) hearing was not a 

retrial of the 1989-1991 proceedings, in which the Tribes had argued 

against Wisconsin’s safety concerns and fallen short. LCO VII, 740 F. 

Supp. at 1423. The court reasoned that evidence related to the safety of 

night hunting in other states might have been relevant if the Tribes’ 
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motion had turned on the safety of night hunting.  But it did not.  

Current practices in other states had no bearing on whether there were 

factual changes in Wisconsin since the original deer trial, the only 

question raised in the Tribes’ motion. (Dkt.377 at 24-25). Since 

evidence of current out-of-state practices did not address that question, 

it had no place in this case, and the district court reasonably declined to 

hear it.  

As a final note, when the Tribes’ attorney objected to these 

evidentiary rulings at trial, she asserted that she wanted to submit 

something in writing. (Dkt.364 at 66). The district court instructed her 

as follows: “If you want to get something in today [July 23, 2013] or 

tomorrow, maybe I can reconsider it.” (Dkt.364 at 66). If the Tribes 

wished to pursue this argument, that was the time to do it. However, 

the Tribes failed to file a timely brief. Rather, they first presented their 

written argument over a month later, and cabined it in a footnote. 

(Dkt.373 at 4 n.1). Given that, the Tribes should not be heard to 

complain of unreasonableness now. 

B. The Tribes’ proffered expert was not qualified to 

testify about the out-of-state evidence.    

     The Tribes sought to introduce their out-of-state evidence through 

Tribal Chairman McGeshick, whom they presented as an expert 
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witness. (See Dkt.364 at 55-66 (State’s objection to McGeshick’s out-of-

state testimony, and the Tribes’ offer of proof)). In addition to the 

relevancy problem, the court also stated that McGeshick did not qualify 

as an expert on this topic. (Dkt.364 at 66-67 (“Mr. McGeshick, for all 

his experience and knowledge, is not in a position to talk about the 

laws of other states”)). That ruling was sound. 

Under the Federal Rules, the proffered expert witness must be 

“qualified as an expert by knowledge, skill, experience, training, or 

otherwise.” Fed. R. Evid. 702. The “expert may base an opinion on facts 

or data in the case that the expert has been made aware of or 

personally observed.” Fed. R. Evid. 703. 

McGeshick submitted an expert report listing his experience as a 

GLIFWC warden;16 a law enforcement officer in Forest County and the 

City of Crandon in Wisconsin; and as a field warden, warden 

supervisor, and section chief for Wisconsin’s DNR. (Dkt.301 at 2, 

Pl.App.281). He also stated in the report that he had hunted for 40 

years, including activity on the Mole Lake Reservation in Wisconsin. 

(Dkt.301 at 2, Pl.App.281). The report vaguely stated that he 

                                         
16 The Tribes explain the nature of GLIFWC in their opening brief at pages  

6-7. 
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“conducted research for this report” and reviewed discovery materials. 

(Id.). In addition, McGeshick stated that he had: 

contacted or requested assistants to contact officials from 

other states and private companies that have been involved 

in nighttime shooting programs. Through these 

conversations, a literature review, and a review of the 

exhibits filed in conjunction with the tribes’ motion …. I 

have been able to gather information about nighttime 

shooting of deer now conducted throughout the United 

States. 

 

(Dkt.301 at 3, Pl.App.282). Restated, this tribal official, whose work 

experience was limited to law enforcement in Wisconsin, had made 

calls or had others make calls to some other states and otherwise 

researched (in some way) the hunting practices in other states for 

purposes of the trial.  

McGeshick further reported his findings that “[d]uring the 1980s, 

virtually no books, articles or other academic sources discussed 

managing overabundant deer populations through nighttime shooting 

programs.” (Dkt.301 at 5, Pl.App.284). This would appear to reveal that 

he searched for these things (to what extent is not clear) and did not 

find them. Similarly, at trial, he suggested that he recently reviewed 

newspaper articles, web pages, regulations, and made some phone 

calls. (Dkt.364 at 57-59). 
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What the report and testimony did not do was explain how 

McGeshick qualified as an expert on out-of-state hunting practices. The 

State submits that someone who simply attempts to gather information 

on out-of-state hunting is not someone who has “specialized knowledge” 

about that topic, as required by Rule 702. McGeshick demonstrated 

neither the relevant experience nor the knowledge base. See Trustees of 

Chicago Painters & Decorators Pension, Health & Welfare, & Deferred 

Sav. Plan Trust Funds v. Royal Int’l Drywall & Decorating, Inc., 493 

F.3d 782, 787 (7th Cir. 2007) (“This court has ‘recognized that while 

extensive academic and practical expertise in an area is certainly 

sufficient to qualify a potential witness as an expert, Rule 702 

specifically contemplates the admission of testimony by experts whose 

knowledge is based on experience.’” (citation omitted)).  

Further, even if he had been a qualified expert witness, McGeshick’s 

report does not provide a meaningful explanation of any methodology 

used, much less a reliable one. See Clark v. Takata Corp., 192 F.3d 750, 

757 (7th Cir. 1999) (expert testimony should be based on a reliable 

methodology).  As far as can be discerned, McGeshick, or an assistant, 

made an unspecified number of calls to unnamed people in some states, 

and McGeshick reviewed some materials (or found no materials) in 

libraries or online, but nowhere is it explained how thorough his search 
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was, or how he went about it. This is not a “methodology” that inspires 

confidence.  

Accordingly, even if it was somehow relevant to this proceeding, the  

out-of-state evidence flowing through McGeshick would have been 

properly excluded based on his deficiencies as an expert witness. Other 

than the expert opinion hook, the Tribes proposed no avenue to admit 

the out-of-state evidence. 

C. The exclusion of the out-of-state evidence did not 

prejudice the Tribes. 

Even if, for argument’s sake, the court erred, it does not matter. 

That is because there is no “significant chance” that the exclusion of the 

evidence affected the outcome of the trial. See E.E.O.C. v. Mgmt. 

Hospitality of Racine, Inc., 666 F.3d 422, 440 (7th Cir. 2012) (citation 

omitted). 

Even if erroneous, this Court will not reverse the trial court’s 

evidentiary ruling decision unless the error was prejudicial. See Fed. R. 

Evid. 103(a) (“Error may not be predicated upon a ruling which admits 

or excludes evidence unless a substantial right of the party is affected 

….”). If the excluded evidence would have made no difference to the 

outcome of the case, there is no reversible error. 
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The Tribes’ proposed out-of-state evidence fits into two general 

categories: (1) evidence of governmental/special-purpose shooting to 

address a particular problem; and (2) a few examples of off-reservation 

nighttime shooting for other purposes. 

Most of the proposed evidence was in the first category.17 Such 

evidence would have added nothing meaningful to this trial. That 

Wisconsin authorities at times engaged in night shooting of deer for 

official purposes, such as controlling chronic wasting disease or 

nuisance deer, was a given, which the district court took into account in 

its decision. (Dkt.377 at 14-15, 22-24; Dkt.329 at 18, ¶76, Pl.App.164). 

Knowing that Wisconsin’s practice was, as the Tribes assert, “part of a 

nationwide trend,” would not have altered the court’s analysis. (See 

Opening Br.48). Nor would information that a few states may allow 

members of the public to shoot at night to control a nuisance or other 

public hazard have affected the court’s reasoning. (See Opening Br.54-

                                         
17 For example, the Tribes wished to point out that some states have allowed 

night hunting for special purposes: New Jersey, in 2002-2003, allowed 

municipalities to shoot nuisance deer; an Ohio agency organized the shooting 

of deer for nuisance/safety purposes, which occurred from 1994 to 1997 and 

between 2005 and 2006; and Virginia, beginning in 1989. (Dkt.301 at 6-8, 

Pl.App.285-87). There are other examples related to combating diseases such 

as chronic wasting disease: Illinois in 2004 and maybe longer; and Minnesota 

in 2007-2008. (Dkt.301 at 8-9, Pl.App.287-88). Also, some states have 

allegedly allowed shooting to control damage: Florida; Kansas; Kentucky; and 

New Jersey. (Dkt.301 at 10-14, Pl.App.289-93). 
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55). None of the evidence shows a general allowance of public hunting 

or shooting deer at night for private purposes. Thus, if admitted, it 

would not have changed the court’s calculus.  

The evidence in the second category would not have changed the 

result, either. The Tribes claim that they had evidence showing that 

public night hunting occurred, in some form, in a few other states. But 

they do not suggest that most or even many other states allow the 

public to hunt deer at night, or that it was an unqualified right in the 

select states where public night hunting is allowed.  

For example, the Tribes point to one of their proposed findings of 

fact about tribal hunting in Minnesota, which relies on a federal court 

case. (Opening Br.48, referring to Dkt.332 at 23, ¶ 99, Pl.App.203). But 

that case, Mille Lacs Band of Chippewa Indians v. State of Minn., 952 

F. Supp. 1362 (D. Minn. 1997), is unhelpful for two reasons. First, it 

addressed a limited exception for hunting over bait from tree stands, 

and the court never addressed whether Minnesota’s night hunting 

prohibition was necessary for safety purposes. Id. at 1368, 1379-80. 

Thus, it does not shed light on safety and hunting in Minnesota, much 

less in Wisconsin. And second, the Tribes here conceded that no one has 

ever attempted to hunt in the manner contemplated by the Minnesota 
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regulations. (Dkt.363 at 47 (no permits ever issued); and 107 (“nobody 

hunts under those regulations”)). 

 The Tribes point to the fact that a Wisconsin tribal member hunted 

at night in the Upper Peninsula of Michigan, but they do not propose 

that this was a legal or widespread activity. They just assert that one 

person did it. (Dkt.332 at 24, ¶ 100-101, Pl.App.204). The Tribes also 

cite off-reservation night hunting in Oregon and North Carolina 

(Dkt.332 at 24, ¶¶ 102-103, 108, Pl.App.204), and “ceremonial 

nighttime hunting” in Washington and Oklahoma. (Dkt.332 at 24,  

¶¶ 105-107, Pl.App.204). Finally, they assert that Texas may allow 

“sport” hunting, and that California allows some hunting to control 

invasive species, which the Tribes also characterize as “sport” hunting. 

(Opening Br.55). 

Thus, the Tribes point to three or four general examples of off-

reservation night hunting, one very limited and off-point example in 

Minnesota, an anecdotal example of hunting in Michigan (that may or 

may not be legal), and two states where other tribes exercise 

ceremonial rights. But these limited examples, even if they were 

relevant, do not help the Tribes. This short list does not show that 

public night hunting of deer is widely regarded as safe; rather, it 

suggests just the opposite—that most states do not allow it. 
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The Tribes also briefly note that they wished to introduce evidence 

of shooting other big animals. They do not point to a place in the record 

where they attempted to submit that evidence, were prevented from 

doing so, and then timely objected. Rather, they cite to a passing 

reference in the trial record, which did not lead to ruling on 

admissibility or offer of proof. (Opening Br.56, referring to Dkt.363 at 

61-62). Thus, the issue was not preserved for appeal. See Fed. R. Evid 

103(a)(2). Moreover, the proposed facts they wished to present are not 

helpful: they are references to Vermont’s and Kansas’s allowing the 

shooting of large animals to protect crops or other damage, not 

widespread public hunting. (Opening Br.56, referring to Dkt.332 at 31-

31, ¶¶ 146, 149, Pl.App.211-12). 

Finally, it is worth noting that the Tribes, in discussing all the 

activities summarized above, do not specifically explain which of these 

activities are changes. Rather, the Tribes just assert in their brief, 

without citation, that “[n]early all of this hunting has begun after the 

1989 deer trial.” (Opening Br.56). There is no indication that the Tribes 

have reliable evidence backing up that assertion, or how substantial 

the alleged changes really are. In any event, if the point is that night 

shooting has increased nationwide, the district court already 
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considered that increase with respect to Wisconsin. It is unimportant 

that it also increased elsewhere.  

In sum, there is no good reason to think that the exclusion of the 

proposed evidence prejudiced the Tribes’ case. Accordingly, any 

conceivable error was harmless. 

III. The Tribes’ Contentions About Discrimination Are 

Irrelevant. 

In Part III of their brief, the Tribes accuse the State of 

discrimination. (Opening Br.56-63). What is missing from this 

argument is any explanation of how it fits into this case. As the Tribes 

otherwise acknowledge, the issues before this Court concern whether 

the district court erred in declining to grant the Tribes’ Motion based 

on changed circumstances. Their discrimination discussion does not 

address that topic. Accordingly, it has no place in this appeal. Further, 

the Tribes’ discrimination argument has no basis in either law or fact, 

and should be disregarded for that additional reason. Finally, the 

argument is forfeited as the Tribes never raised it in the district court. 

As a starting point, the State agrees that it may not impose 

restrictions that unfairly single out the Tribes. See Puyallup Tribe v. 

Dep’t of Game, 391 U.S. 392, 398 (1968) (state’s regulation of a treaty 

right may “not discriminate against Indians”). But the Tribes are not 
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being singled out here. The State has all along sought to restrict night 

hunting of deer by all members of the public. In 1990, the district court 

concluded there was a legitimate safety reason for doing so. See LCO 

VII, 740 F. Supp. at 1423. Thus, no member of the general public in 

Wisconsin (tribal or not) may hunt deer at night off-reservation for 

their own purposes. Instead, as the district court observed: “the only 

night hunting done for the chronic wasting disease program was done 

by DNR agents and law enforcement agents, not by the general public, 

and therefore, does not support open hunting by the public, whether 

Indian or non-Indian.” (Dkt.377 at 20 (emphasis added)). Against this 

background, the Tribes’ assertion “that the State’s actions have been 

motivated by a discriminatory intent” is sheer speculation. (Opening 

Br.58). A lawyer’s speculation in a brief is not evidence.  See Box v. 

A&P Tea Co., 772 F.2d 1372, 1379 n.5 (7th Cir. 1985).  

Nonetheless, the Tribes assert that the night hunting ban yields a 

“discriminatory result” because the Tribes are unable to realize their 

full share of the deer harvest. (Opening Br.57). The Tribes provide no 

legal authority for their “discriminatory result” argument, and this 

court may thus ignore it. See Pelfresne v. Village of Williams Bay, 917 

F.2d 1017, 1023 (7th Cir. 1990) (“A litigant who fails to press a point by 

supporting it with pertinent authority, or by showing why it is sound 
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despite a lack of supporting authority or in the face of contrary authority, 

forfeits the point. We will not do his research for him.”(citations 

omitted)).  

Further, this “discriminatory result” argument is not supported by 

the facts. Historically, the Tribes have never realized their full 

potential share. But today, tribal hunting is trending in the Tribes’ 

favor: at the 2013 trial, the Tribes’ own witness, Dr. Jonathan Gilbert, 

stated that their harvest is currently higher than it was at the time of 

the 1989 Deer Trial. (Dkt.368 at 25). In 1989, they harvested about 

1,300 deer. (Dkt.368 at 25). Since then, the number has fluctuated, 

increasing to more than 4,000 deer per year in the 1990s, to around 

1,500 to 2,000 deer at the present time. (Id.). Their ability to take a 

certain quantity of deer is not a “changed circumstance” that favors the 

Tribes. Nor does it support their irrelevant claim of discrimination. 

Indeed, the Tribes decided in 1991 that they could live with the ban 

on hunting deer at night. Yet, the bulk of their contentions about 

discrimination predates 1991. (Opening Br.58-61). The Tribes’ premise 

is that the alleged “pattern of interfering … goes back more than a 

century.”  (Opening Br.63).  Something that allegedly “goes back more 

than a century” is not a changed circumstance. And neither are 
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complaints by farmers to the State Legislature in the decade before the 

1991 judgment. 

The Tribes also fail to point to any evidence of discriminatory intent. 

They contend that certain people, including some DNR employees, 

expressed concern that a wolf hunt at night might lead to off-

reservation tribal deer hunting at night. (See Opening Br.61-62). But 

recognizing a possible effect does not constitute discriminatory intent. 

(See Dkt.329 at 25, ¶143, Pl.App.171).  

Further, it is worth noting the differences between wolf and deer 

hunting. On the one hand, Wisconsin wolf populations are small and 

the hunting limits on them were low. On the other hand, Wisconsin 

deer populations and their hunting limits are quite high. Given the 

unique advantages associated with shooting a deer while shining at 

night, the legalization of night hunting would presumably generate a 

significant increase in nighttime hunting efforts. It is reasonable to 

think that the more pervasive a potentially risky practice, the greater 

the safety concerns surrounding it. The expression of these concerns is 

not evidence of discrimination. The Tribes point to nothing else. 

The Tribes’ “discriminatory intent” contention should also be 

disregarded because it is forfeited. See Murdock, 491 F.3d at 698-99 

(party’s failure to raise argument in timely manner gives opponent “no 
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reason to offer evidence to rebut [the] new allegation”). The district 

court instructed the parties to provide post-trial briefing on all issues 

supporting their Rule 60(b)(5) motion. The Tribes’ post-trial brief did 

not argue that alleged discriminatory intent provided a separate basis 

for reopening the judgment. (See Dkt.373; Dkt.376). Before the district 

court, the Tribes did assert that “[a]llowing some persons to shoot deer 

or wolves at night, while continuing to maintain an absolute 

prohibition on nighttime hunting by Tribal treaty hunters (who possess 

equal or greater hunting skills), is discriminatory and is contrary to 

this Court’s previous ruling.”18 (Dkt.373 at 5). But that was just a 

restatement of the changed-circumstances argument, coupled with the 

word “discriminatory.” The Tribes offered no developed discriminatory 

intent argument.  

For all these reasons, this court should reject the Tribes’ 

discriminatory intent argument. 

 

 

                                         
18 The Tribes also used the word “discriminatory” when discussing the 

adequacy of their proposed night hunting regulations, which is a topic the 

district court did not reach. (Dkt.373 at 55). Likewise, that topic is not before 

this Court. 
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IV. The Unreasonable Delay Issue Does Not Provide  

A Basis To Reverse; Rather, It Provides An Alternative 

Basis To Affirm. 

Rule 60(c) provides that “[a] motion under Rule 60(b) must be made 

within a reasonable time.” To determine whether a party’s delay is not 

“reasonable,” the court applies a multi-factored analysis. The factors to 

consider are “‘the interest in finality, the reason for delay, the practical 

ability of the litigant to learn earlier of the grounds relied upon, . . . 

[the consideration of] prejudice [if any] to other parties,’” and “‘the the 

public’s right to the sound and efficient operation of its institutions.’” 

Shakman v. City of Chicago, 426 F.3d 925, 934 (7th Cir. 2005) 

(citations omitted).  

The district court did not resolve this proceeding on timeliness 

grounds.  However, it did observe that the Tribes’ motion was arguably 

untimely:  

it is worth noting that plaintiffs waited ten years after the 

chronic wasting disease reduction program started and four 

years after it ended before moving to reopen the judgment. 

That in itself might be good cause for denying their motion. 

Although Rule 60(b)(5) [contains] no specified time limit, a 

motion to modify a judgment should be made within a 

reasonable time. Of course, the situation is different with 

respect to the 2012 wolf hunting legislation. Plaintiffs 

moved for relief from the judgment promptly after that 

legislation became public.  
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(Dkt.377 at 25 (citation omitted)). Despite the Tribes’ arguable delay in 

making its Rule 60(b)(5) motion, the court did not dismiss it on that 

basis, but instead reached the merits. 

Given the court’s merits ruling, the Tribes’ final argument—

premised on the grounds that the district court’s ruling was based on 

the Tribes’ unreasonable delay—is perplexing. The Tribes are mistaken 

in arguing that the unreasonable delay issue constituted “reversible 

error,” because the court did not make the ruling that the Tribes assert 

was erroneous. (See Opening Br.69). Accordingly, this Court need not 

reach the delay topic.  

However, while the Tribes’ delay does not provide a ground for 

reversal in this case, it does provide an alternative ground for 

affirming. See Wisconsin Cent., Ltd. v. Shannon, 539 F.3d 751, 761  

(7th Cir. 2008) (reviewing courts may affirm a district court based on 

an alternative basis). 

The court correctly noted that, putting aside the defunct wolf night 

hunting, the primary alleged change in circumstances was the CWD 

program, which had begun ten years before the Tribes filed their Rule 

60(b)(5) motion. (Dkt.377 at 13, 25). The Tribes’ point is that the 

district court, in its closing paragraph, did not go beyond this 

observation to apply the Shakman factors to the unreasonable delay 
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inquiry. Of course, the court had no reason to explore those factors 

since it did not rely on delay in making its decision. Furthermore, the 

court had already covered the relevant factors in its merits discussion, 

so it had no need to discuss them again in the opinion’s final 

paragraph.  

And, the district court’s discussion reveals that the Shakman factors 

do not favor the Tribes. For example, relevant to finality, prejudice, and 

the public interest, the district court noted that the underlying 

litigation and negotiations were complex and left both sides with wins 

and losses. The Tribes’ motion asked for a change to “one single aspect 

of the judgment,” divorced from the bigger picture. (Dkt.377 at 18). 

With this observation, the court recognized that ignoring the bigger 

picture was inconsistent with the parties’ expectations and actions. 

That makes sense. Prior to the Rule 60(b)(5) proceeding, the State and 

the Tribes had worked cooperatively to facilitate updates to their 

stipulations based on new developments in Wisconsin.  They have done 

so, in part, to avoid litigation and “as a gesture of peace and 

friendship.” (See Dkt.377 at 7-8).  

Further, the court’s comments show that there was no good reason 

for the delay, when wolf hunting is removed from the equation, and 

deer shooting activities alone are considered. (Dkt.377 at 25). 
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Ignorance, even if relevant, could not justify the delay. The Tribes 

admit that at least one member knew of the CWD hunting while it was 

happening (Opening Br.66 n.30), and that DNR issued a press release 

in 2006 describing CWD night shooting (Opening Br.67 n.31). Although 

the Tribes assert that their governments lacked meaningful knowledge 

about the CWD program until after 2007, that does not explain why 

they waited five more years to file their motion. (Opening Br.66, 68).  

It is apparent that the Tribes’ efforts were a reaction to the defunct 

2012 wolf hunting law, not deer hunting activities. The Tribes’ own 

witness, Kekek Jason Stark, explained as much. The witness (an 

employee of GLIFWC) testified that the “trigger” for the Tribes’ current 

effort to hunt deer at night was the wolf hunting law, not the CWD 

eradication program. (See Dkt.363 at 34-36). That trigger ceased to 

exist prior to trial. 

In sum, the district court did not rely on unreasonable delay; it just 

noted that it could have. For that reason, it does not provide grounds 

for reversal.  However, delay is an alternative basis to affirm for the 

reasons discussed. 
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CONCLUSION 

For the reasons stated, the State respectfully requests that the Court 

affirm the district court’s order denying the Tribes’ Rule 60(b)(5) 

motion. 

  Dated this 7th day of May, 2014. 
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