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RESPONSE TO STATE’S FACTS 

Judicial Notice.  The State improperly asks this Court to take judicial notice of evidence 

the District Court refused to admit.  Resp.Br.11.  On the final afternoon of the five-day 

evidentiary hearing, the State attempted to introduce an excerpt from the 2013 Governor’s 

Budget.  Tr.5-P-46 (Exh.573).  When questioned about the document’s relevance, the State 

claimed it contained the reason for the repeal of nighttime wolf hunting, which was purportedly 

to protect public safety.  Tr.5-P-47.  The Tribes objected to the exhibit because it had not been 

properly introduced into evidence or supported by testimony.  The District Court excluded it.  Id.   

 Instead of challenging (or even referencing) this evidentiary ruling, the State requests that 

this Court take judicial notice of the same document on appeal.   Resp.Br.11 n.10, 34 n.14.  The 

Court must not do so.  1 Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidence § 2:8 

(4th ed. 2013) (describing reluctance to take judicial notice of facts on appeal when doing so 

would allow a party to escape their responsibility to properly introduce it below).  Judicial notice 

“substitutes the acceptance of a universal truth for the conventional method of introducing 

evidence.”  Gen. Elec. Capital Corp. v. Lease Resolution Corp., 128 F.3d 1074, 1081 (7th Cir. 

1997).  Under Rule 201(b) of the Federal Rules of Evidence, a court can take judicial notice only 

of a fact that is not subject to reasonable dispute because it is either generally known or can be 

determined from sources whose accuracy cannot be reasonably questioned.  Disagreement 

between the parties is enough to show that a fact is subject to “reasonable dispute.”  Doss v. 

Clearwater Title Co., 551 F.3d 634, 640 (7th Cir. 2008).  There is disagreement here. 

The disputed fact is whether Wisconsin repealed the nighttime wolf hunt in an attempt to 

prevent the Tribes from exercising their treaty right to hunt deer at night, Op.Br.62–63, or to 

protect public safety.  Resp.Br.11, 34.  The Tribes introduced evidence that the Wisconsin 
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Department of Natural Resources (“DNR”) sought the repeal because of the Tribes’ present 

litigation.  App.295–96.  The Tribes also demonstrated a pattern of similar conduct by 

introducing evidence that a prior Governor vetoed a nighttime deer hunting bill in the 1980s out 

of a desire to prevent the Tribes from hunting at night, even though he publicly claimed that it 

was for safety purposes.  App.336-38, 346-50, 356-61.  Conversely, the document that the State 

seeks to have this Court take judicial notice of was created by the State itself while the present 

litigation was pending and, therefore, is especially suspect.  Compare Governor Scott Walker, 

Executive Budget (Feb. 2013), with Dkt.193 (Nov. 2012); cf. Scanlan v. Texas A&M Univ., 343 

F.3d 533, 537 (5th Cir. 2003).  This Court should not take judicial notice of this disputed fact. 

Frozen in Time.  In their Opening Brief, the Tribes explained that their laws governing 

the exercise of off-reservation treaty hunting and fishing rights, contained in the Model Off-

Reservation Conservation Code (“Model Code”), were incorporated into the final judgment in 

Lac Courte Oreilles Band v. Wisconsin, 775 F.Supp. 321 (W.D. Wis. 1991) (“LCO X”), and 

remain “frozen in time” except to the extent that they are modified through Rule 60 motions or 

by agreement of the parties.  Op.Br.12–14.  This is one of the very evils that Rule 60(b) motions 

are designed to remedy.  Horne v. Flores, 557 U.S. 433, 449 (2009) (noting that newly elected 

officials are supposed to “bring new insights and solutions to problems,” but they cannot when 

they “inherit overbroad or outdated consent decrees”).  

The State contests this fact, asserting that “the entire Model Code was not incorporated 

into the final judgment.”  Resp.Br.13.  The State’s sole support for this assertion is their citation 

“See LCO X.”  Id.  That decision supports the Tribes’ position, not the State’s.  The Tribes 

drafted a proposed model code to regulate the exercise of treaty rights in the ceded territory.  The 

State and Tribes then negotiated a series of stipulations that explained which provisions of the 
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proposed code were agreed to, which were to be modified, and which were to be the subject of 

litigation.  Op.Br. at 7.  Once finalized, these stipulations, which included the corresponding final 

Model Code sections in appendices, were then incorporated by the Court into the final judgment 

in LCO X, along with its decisions on the contested issues.  LCO X, 775 F.Supp. at 324.  The 

Court can confirm this by reviewing documents in the original docket for the District Court 

proceedings.  Dkt.1 (copy of Original Docket Sheet (docket entries 1 to 1798)); LCO X, 775 

F.Supp. at 324 (listing docket entries for the stipulations/consent decrees). 

The State also argues that the Tribes’ laws are not frozen because “nothing in the 

judgment prevent[s] the Tribes from enacting additional legislation.”  Resp.Br.13.  But if the 

Tribes change the Model Code, this would enable the State to enforce its own laws against Tribal 

members.  LCO X, 775 F.Supp. at 325 (“Plaintiffs’ failure to enact an effective plan of self-

regulation that conforms with the orders of the court, or their withdrawal from such a plan after 

enactment … will subject them or any one of them to regulation by defendants.”).  It would be an 

illusory exercise of sovereignty to amend Tribal laws when compliance with those amended laws 

would subject Tribal members to State prosecution.   

Unsupported Assertions.  Due in large part to mandatory hunter safety education, there 

has been a 70% reduction in the number of hunting incidents within Wisconsin between 1989 

and 2012.  Op.Br.15.  The State claims this reduction may not have been achieved if the general 

public was hunting at night.  Resp.Br.28.  No factual support exists for this claim, and the Tribes 

presented contrary evidence to the District Court.  E.g., Tr.5-P-30 to-31, 4-A-275 to-276, 2-A-86 

to-88 (while a sizable amount of illegal nighttime deer hunting currently exists within the State, 

related hunting incidents are rare, and the few reported incidents involved alcohol consumption 

and horseplay). 
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Additionally, unlike other hunting activities that are subject to minimal regulations, the 

Tribes developed regulations that are more stringent than the State’s own CWD and nighttime 

wolf hunting rules.  See Tr.1-A-50, 1-A-66 to-69.  In fact, if the Tribes are permitted to engage in 

nighttime deer hunting in the ceded territory, this will be the most regulated nighttime hunting 

activity anywhere in the country.  See, e.g., Tr.1-A-42 to-47, 1-A-52 to-62, 1-A-70 to-81.  The 

District Court’s opinion discusses some of the provisions contained in the Tribes’ draft 

regulations, but it did not reach the safety of the Tribes’ plan because it concluded that changed 

circumstances had not been established.  District Court Decision (“D.Ct.”) 16–17, 24–25. 

“Official Business” Deer Shooting.  The State attempts to distinguish its own nighttime 

deer hunting from the Tribes’ proposal by repeatedly referring to the former as “official-

business” shooting, without providing any explanation for why it should be considered such.  For 

example, the State grants nuisance permits1 to municipalities that allow nighttime shooting of 

deer damaging decorative shrubbery.  Tr.3-A-92, -98.  The municipalities then contract with 

private companies for the shooting.2  Tr.3-A-98 to-99.  This is not “official business” shooting. 

The shooter is an independent contractor, not someone who holds public office, and while the 

shooting is authorized by the State through the issuance of a permit, this does not distinguish it 

from Tribal hunting, which is also limited to permit holders.  Black’s Law Dictionary 1195 (9th 

ed. 2009) (definition of “official”).   

The State does not challenge the District Court’s finding that annually, fewer than twenty 

deer were shot at night in Wisconsin prior to 1989, while under the more recent CWD program, 

                                                 
1 The State claims that nighttime deer hunting was authorized under nuisance permits as early as 1989.  
Resp.Br.8-9.  Yet State employee Brad Koele testified that such hunting was not authorized until 2005.  
Op.Br.19.  See also D.Ct.22 (“I agree with the plaintiffs that it is not easy to determine from the statutes 
and regulations exactly what night hunting, if any, was allowed for either DNR employees or persons 
hunting under permits issued by the DNR before 1989”). 
2 Likewise, the District Court found that some CWD shooting was conducted by non-DNR employees.  
D.Ct.14.  
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the State was shooting nearly 1,000 deer a year at night, and this number did not include the deer 

shot at night under nuisance damage permits.  D.Ct.14, 23.3   Claiming that this is “official 

business” deer shooting cannot change the fact that, unlike in 1989, there is now an extensive 

record demonstrating that nighttime deer hunting can be conducted safely, which means that the 

continuation of a complete ban on Tribal member hunting is inequitable. 

ARGUMENT 

I. THE DISTRICT COURT DID NOT APPLY THE CORRECT LEGAL 
STANDARD FOR RULE 60(B)(5) MOTIONS  

 
 The District Court’s opinion cited only two cases to establish the legal standard for 

motions filed under Rule 60(b)(5):  U.S. v. Swift & Co., 286 U.S. 106 (1932) and System 

Federation No. 91, Railway Employees’ Department, AFL-CIO v. Wright, 364 U.S. 642 (1961).  

D.Ct.18–29, 24.  In more recent decisions, however, the Supreme Court indicated that the 

heightened legal standard contained in Swift and System Federation is no longer applicable.  E.g., 

Rufo v. Inmates of the Suffolk Cnty. Jail, 502 U.S. 367, 378–80 (1992); Bd. of Educ. of Okla. City 

Pub. Schs. v Dowell, 498 U.S. 237, 246–48 (1991).  The District Court also gave great weight to 

the Tribes’ decision not to appeal the original judgment, D.Ct.18–19, even though this is not a 

factor to be considered under Rule 60(b)(5) motions.  Horne, 557 U.S. at 452.  These are 

substantial legal errors that require reversal.  Agostini v. Felton, 521 U.S. 203, 238 (1997) 

(“[T]he exercise of discretion cannot be permitted to stand if we find it rests upon a legal 

principle that can no longer be sustained.”). 

The State counters that:  (1) in briefing before the District Court, the parties agreed that 

the Swift standard did not apply; (2) even though the District Court did not explicitly 

                                                 
3 Contrary to the State’s claims, Resp.Br. 10 n.8, the District Court found that the nuisance program 
constituted a “dramatic expansion in night hunting” and that “dozens of deer [were] killed under each 
permit.”  D.Ct.23.   
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acknowledge the Supreme Court’s more recent precedent, it applied the correct standard; and (3) 

the District Court properly decided that “revisit[ing] only one aspect of the judgment … risks 

upsetting the careful balance on which the entire construct rests.”  Resp.Br.19–23.  These claims 

are addressed below.   

A. The District Court Erred by Applying Swift Rather than Horne 
 
 The State incorrectly claims that “the parties were in agreement before the district court 

that the Rufo standard applied.”  Resp.Br.19.  In response to the Tribes’ amended Rule 60(b)(5) 

motion, the State devoted a portion of its briefing to describing the Swift standard.  Dkt.284 at 4–

5.  The State’s muddled case law analysis suggested it believed there was little difference 

between the standards contained in Swift and Rufo.  To the extent that there was a difference, 

however, the State noted that Rufo was about institutional reform consent decrees, and “[t]he 

circuits have split” regarding whether this standard should apply outside the institutional reform 

context.  Id. at 6.  Later, the State claimed that Swift applied to the Tribes’ motion because this 

case involved an injunction that protected rights that do not change.  Dkt.284 at 22.  In doing so, 

the State claimed it could distinguish the Tribes’ case from the institutional reform litigation in 

Rufo, where supervision of changing conditions was required.  Id.; see also id. at 5–6.  The 

District Court could have become confused by this inaccurate description of the law. 

 The State also claims that the District Court used the proper standard, and therefore, its 

citation to Swift and System Federation is irrelevant.  Resp.Br.20.  In support of this claim, the 

State cites various portions of the District Court’s decision.  The District Court stated that the 

Tribes needed to prove “circumstances have changed so much that night hunting of deer with 

lights is no longer a substantial safety hazard,” and elsewhere in its opinion, the court noted that 

“[t]he determinative inquiry is whether plaintiffs have shown that conditions have changed so 
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much that the judgment requires adaptation.”  Resp.Br.20.  The State does not explain how either 

of these statements establishes that the District Court was applying the correct standard, and the 

mere fact that the  District Court knew that “circumstances” or “conditions” must “change” to 

support a Rule 60(b)(5) motion does not make it so.  This general language is derived from Swift 

itself and was not the portion of the standard modified by Rufo and its progeny.  Swift, 286 U.S. 

at 114-15 (“We are not doubtful of the power of a court of equity to modify an injunction in 

adaptation to changed conditions….”).  The real question is what conditions must change. 

Horne provides the most current articulation of the Rule 60(b)(5) standard.  In that case, a 

group of English Language Learner (“ELL”) students filed suit alleging that Arizona violated the 

Equal Educational Opportunities Act (“EEOA”) by failing to adequately fund ELL programs 

despite the Act’s command that states take “appropriate action” to overcome language barriers 

for ELL students.  557 U.S. at 438-39, 441.  The district court entered judgment for the plaintiffs 

and ordered the state to establish a system that would create a rational relationship between the 

amount of available funding and the costs of ELL instruction.  Id. at 441.  Fourteen years later, 

the State enacted new legislation that increased funding for ELL students.  It moved to dissolve 

the district court’s decree under Rule 60(b)(5), citing its recently enacted statute as a significant 

change.  Id. at 442-43.  The motion was denied, and the Ninth Circuit affirmed.  Id. at 444. 

The Supreme Court reversed and held that the decree must be terminated because 

applying it prospectively was no longer equitable, even though the terms contained in the final 

judgment had not been satisfied.  Id. at 447, 450–52, 455, 470.  The Court stated that in 

determining the merits of the Rule 60(b)(5) motion, the lower court was required to “ascertain 

whether ongoing enforcement of the original order was supported by an ongoing violation of 

federal law (here, the EEOA).”  Id. at 454.  Thus, Horne stands for the proposition that, when 
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determining what circumstances must change to establish entitlement to relief under Rule 

60(b)(5), a court must revisit the legal underpinnings of the original litigation.  A party is entitled 

to relief from a final litigated judgment under Rule 60(b)(5) if it can establish that there are new 

facts or laws that, if they were before the district court in the original litigation, would have 

produced a decision in favor of the moving party and equitable factors weigh in favor of granting 

the motion.  See also Petties v. District of Columbia, 662 F.3d 564, 571 (D.C. Cir. 2010); 

Consumer Advisory Bd. v. Harvey, 697 F.Supp.2d 131, 137–38 (D. Me. 2010). 

  The District Court did not apply Horne.  It believed that the Tribes were required to 

show that (1) members of the general public could engage in nighttime deer or wolf hunting, (2) 

this hunting was still occurring at the time the Rule 60(b)(5) decision was issued, and (3) the 

permitted hunting was for sport or subsistence.  See D.Ct.23 (claiming that shooting under the 

CWD program was not a changed circumstance because “DNR employees and other law 

enforcement agents supervised by the department hunted for the single purpose of reducing the 

incidence of chronic wasting disease … not for sport or even for subsistence”); id. at 4 (“[I]f the 

state had not changed the wolf hunting laws to ban night hunting with lights in the 2013 season, 

plaintiffs’ motion would raise a much closer question.”).  The State still argues on appeal that 

this is the correct standard for the Tribes’ motion.  Resp.Br.14, 26, 29, 32.  

 One need not have a detailed knowledge of Indian treaty rights to realize why this is 

wrong.  If Tribal members can only engage in the same conduct as other members of the public, 

their treaty rights have no meaning.  This is the “equal opportunity” argument that has been 

rejected by the Supreme Court on numerous occasions.  See Op.Br.49–50.  This was not what the 

Tribes were required to demonstrate in 1989 at the original deer trial, and this is not what the 

Tribes must demonstrate here to succeed on their Rule 60(b)(5) motion.   
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Pursuant to treaties with the United States, the Tribes have a right to hunt off-reservation 

throughout the ceded territory.  This includes the right to hunt deer at night, since this was a 

practice during treaty times.  Op.Br.3-4, 8.  Because this is a federal right, and because Indian 

tribes are sovereign governments, state regulation is only permitted if Tribal laws will not ensure 

the continued existence of the species or adequately protect public safety.  Even then, State law 

will only apply if it is both the least restrictive means of achieving these goals and is not 

discriminatory.  Lac Courte Oreilles Band v. Wisconsin, 668 F.Supp. 1233, 1239 (W.D. Wis. 

1987) (“LCO IV”).  Applying this legal construct to the Horne standard would have required the 

District Court to determine whether changed conditions made the complete ban on nighttime 

deer hunting no longer the least restrictive means of protecting public safety.  Consequently, the 

portions of the District Court’s decision that claim nighttime shooting by the State is not a 

changed circumstance because it was conducted by DNR employees or private contractors are 

based on legal error.4 

The District Court could have considered whether the State employees had superior 

shooting skills that reduced the risk of nighttime deer hunting, and, if so, whether the Tribes’ 

regulations were designed to ensure that only Tribal members of similar skill could engage in 

nighttime deer hunting.  Still, the State CWD program required shooters to take a marksmanship 

test, and consequently, the Tribes developed their own, more stringent marksmanship test for 

nighttime deer hunting.  App.165, 173; Tr.2-P-80 to-81.  The District Court could also have 

considered whether a person’s purpose for hunting deer could impact the safety of the hunt.  The 

only evidence presented before the District Court on this point indicated that subsistence hunters 

                                                 
4 The State argues that the safety record of the CWD program is irrelevant to tribal night hunting because 
the DNR or a municipality had control over who was hunting and where.  Resp.Br.30.  The State does not 
acknowledge that the Tribes would similarly have control over who was hunting and where.  See App.249 
(requiring a permit to hunt at night and an approved shooting plan describing the hunting site).   
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were likely to have similar incentives for safe hunting practices as DNR employees shooting 

under the CWD program.  Tr.3-P-144 to-147.  The District Court’s opinion did not address any 

of these issues because it was applying the incorrect legal standard. 

Additionally, the District Court seemed to think that the Tribes would have to prove that 

nighttime hunting was inherently safe to prevail, not that changed circumstances established that 

nighttime hunting could be safely conducted by Tribal members under new regulations.  D.Ct.19.  

Once again, this is not the correct standard and would be impossible to prove.  All hunting (day 

or night) poses safety hazards because weapons are used.  App.296-98; Tr.4-A-221.   For any 

government, the question is how to best mitigate that risk and how much risk should be 

mitigated.  Tr.4-A-221. Thus, the District Court erred by considering whether nighttime hunting 

was a substantial safety hazard instead of considering whether changed circumstances 

demonstrated that a complete ban on nighttime hunting was no longer necessary.   

 Finally, the District Court’s error in refusing to admit evidence of nighttime hunting 

practices outside of Wisconsin was also tied to its failure to understand the appropriate standard 

for Rule 60(b)(5) motions.  Op.Br.48–52.  As noted above, the Tribes’ treaty rights do not rely 

on Wisconsin policies; they are federal rights.  The State claims that the original case “was about 

determining how Tribal members may exercise their treaty-reserved rights on ceded land in 

Wisconsin, in light of and in harmony with Wisconsin’s legitimate hunting safety concerns,” 

and, therefore, only “changed circumstances” in Wisconsin were relevant.  Resp.Br.40.  There is 

absolutely no basis for this claim, as evidenced by the State’s failure to cite to any cases for 

support.  See Resp.Br.38–42.  Wisconsin law is only relevant to the exclusion of other states if it 

is used by the Tribes to show discriminatory conduct.  Wisconsin does not have to permit certain 

conduct for the Tribes to engage in it; the treaties themselves secure the Tribes’ right.   
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B. Consideration of the Tribes’ Failure to Appeal Was in Error 
 

 The State also claims that the District Court did not emphasize the failure to appeal in 

violation of Horne’s mandate, but rather concluded that because nighttime deer hunting was just 

one part of the final judgment, reopening the judgment “risk[ed] upsetting the careful balance on 

which the entire construct rest[ed].”  Resp.Br.22–23; see D.Ct.19.  In actuality, the District Court 

appears to have combined both of these arguments, and both are impermissible.   

The District Court noted that the Tribes had “accepted” the judgment rather than “the 

uncertainty of appeal.”  D.Ct.18.  “By choosing to live with the judgment,” the Tribes’ Rule 

60(b)(5) motion, according to the District Court, now faced a higher burden.  Id.  Horne 

explicitly states that the Rule 60(b) standard should make “no reference to the presence or 

absence of a timely appeal.”  Horne, 557 U.S. at 453.  Instead, Horne instructs courts to “take[] 

the original judgment as a given and ask[] only whether a significant change either in factual 

conditions or in law renders enforcement of the judgment detrimental to the public interest.”  Id.  

The District Court did not comply with this mandate. 

The District Court also believed that because it held several trials during the regulatory 

phase of the Tribes’ treaty rights litigation, and incorporated the decisions from those trials into a 

single judgment, that “amending any aspect of the judgment in this case risks upsetting the 

careful balance on which the entire construct rests.”  D.Ct.18–19.  The State suggests that this 

consideration was proper, but it cites no case law and provides no supporting reasoning.  

Resp.Br.22–23.  As an initial matter, it is hard to figure out how there is a “construct” or a 

“careful balance” that could be upset.  During the regulatory phase of these proceedings, the 

District Court was required to determine the limited circumstances under which the State could 

regulate the Tribes’ federal treaty rights.  These opinions did not present trade-offs; the District 
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Court was not acting as a mediator, giving some victories to the Tribes and some to the State.  

Thus, modifying the District Court’s decision with respect to nighttime deer hunting should not 

have any impact on the other issues resolved by the District Court. 

Furthermore, the Supreme Court has held that a court may not apply a heightened 

standard under Rule 60(b)(5) if a party requests modification of only a portion of a judgment.  In 

Rufo, state officials requested modification of one requirement in a consent decree due to 

changes in the size of the prison population.  The district court rejected the state’s motion 

because it believed that modifying one provision of a large consent decree would be improper.  

Inmates of Suffolk County Jail v. Kearney, 734 F.Supp. 561, 565 (D. Mass. 1990).  The Supreme 

Court reversed, noting that if this were the standard “modification would be all but impossible” 

and that this “cannot be the rule.”  Rufo, 502 U.S. at 387.  Thus, when the District Court claimed 

that the Tribes carried a “heavy burden” that differed from the normal Rule 60(b)(5) standard 

because they were requesting only one provision of the final judgment—nighttime deer 

hunting—be modified, it committed reversible error. 

 The State also claims that the District Court was right to consider the Tribes’ failure to 

appeal because “the parties have created mechanisms that allow them to renegotiate the 

stipulations incorporated into the judgment,” and these mechanisms make the Rule 60(b)(5) 

process unnecessary.  Resp.Br.13, 23.  This too has already been addressed by Rufo.  The 

Supreme Court noted that one of the problems with institutional reform litigation is that consent 

decrees and judgments remain in effect in perpetuity and are overly detailed.  When minor 

changes need to be made to the final judgment, “the parties should consent to modifying a decree 

to allow such changes.”  502 U.S. at 383 n.7.   If a party refuses to consent to such minor 

changes, the normal Rule 60(b)(5) standard should not apply; instead, the court should grant the 
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modification if “the moving party has a reasonable basis for its request.”  Id.  Thus, Rufo 

contemplated a stipulation process to handle minor changes to the final judgment.  Separate and 

apart from that process, it also contemplated awarding Rule 60(b)(5) relief, and it did so even 

though that relief may request modification of only one portion of the final judgment.    

 Furthermore, the stipulation process developed by the parties will become completely 

ineffective if the Tribes have no recourse through a Rule 60(b)(5) motion because the State will 

have no incentive to negotiate with the Tribes on proposed amendments.  Settlements are driven 

by cost-benefit analysis that depends on the probability of liability, the expected value of the 

judgment, and litigation and transaction costs.  Robert J. Rhee, The Effect of Risk on Legal 

Valuation, 78 U. Colo. L. Rev. 193, 201 (2007).  The transaction costs incurred by the State in 

negotiating the stipulation amendments are not insignificant.  See Tr.3-P-48 to-50.  If the Tribes 

have no ability to reopen the judgment, the State has every incentive to delay or avoid 

negotiating any more amendments.  Richard A. Posner, Economic Analysis of Law 779 (9th ed. 

2014) (“[A] necessary condition for [settlement] negotiations to succeed is that there will be a 

price at which both parties would conclude that agreement would increase their welfare.”); 

Alliance to End Repression v. City of Chicago, 742 F.2d 1007, 1016 (7th Cir.1984) (en banc) (“A 

rational litigant does not give up in a settlement more than he can expect to lose at trial.”).  The 

Tribes’ ability to self-regulate cannot depend on a bare hope that the State will be willing to 

sacrifice its own interests. 

C.  The Nighttime Wolf Hunt is a Changed Circumstance 
 
 An important change since 1989 has been Wisconsin’s nighttime wolf hunt, which 

allowed members of the general public to shoot wolves at night with high caliber weapons.  

Op.Br.44; App.172.  Regardless of whether the State decides to authorize a nighttime wolf hunt 
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again, it has already designed nighttime wolf hunting regulations that it claimed were safe, 

App.534 (“[T]he [night hunting] rule addresses safety concerns about hunting in the dark with 

high caliber rifles….”), and no hunting incidents occurred under those regulations.  App.172.  

The State attempts to minimize this by alleging that more people would be permitted to hunt 

under the Tribes’ program.  Resp.Br.34.  This is shear speculation.  The Tribes have never 

licensed more than 2,500 deer hunters per year, and perhaps because licenses are free, only 25-35 

percent of such hunters actually kill a deer. App.490, 498, 505.  Additionally, the Tribes’ 

proposed regulations contain stringent requirements including the creation of a shooting plan and 

the successful completion of a marksmanship test, which are likely to deter or preclude a large 

portion of these hunters from obtaining a nighttime hunting permit.  See 1 Prelim. Inj. Tr. 214 

(only 74 Tribal members qualified under the less stringent 2012 marksmanship test).  

Furthermore, if necessary, the District Court could cap the number of licenses available to Tribal 

members.  Whether a cap is needed is part of the second prong of the Rule 60(b)(5) test, which 

requires that the modification to the judgment be suitably tailored to changed circumstances.  

Rufo, 502 U.S. at 383.   

II. THE DISTRICT COURT ERRED BY EXCLUDING ALL EVIDENCE OF 
NIGHTTIME HUNTING OUTSIDE OF WISCONSIN 
 
The Tribes have already adequately discussed the District Court’s error in excluding 

evidence of changed circumstances outside of Wisconsin on relevancy grounds, and the State 

does nothing to counter this discussion.5  Rather, the State claims that the District Court excluded 

this evidence because the Tribes’ expert witness—Chairman Chris McGeshick—was not 

                                                 
5 Contrary to the State’s claims, Resp.Br.42, the Tribes have preserved their right to appeal this issue.  
The District Court stated “if [the Tribes] want to get something in today or tomorrow, maybe I can 
reconsider it.”  Tr.2-A-66 (emphasis added).  As this statement demonstrates, the District Court had 
already made a definitive ruling that had immediate effect and was not conditional.  U.S. v. Gajo, 290 
F.3d 922, 927 (7th Cir. 2002).  When a district court makes such a ruling, parties need not provide further 
proof to save their appeals.  Id. at 926-27; Fed. R. Evid. 103(b). 
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qualified to testify on this subject.  Resp.Br.42–46.  The District Court made no such ruling.   

A. The District Court’s Decision Rested Solely on Relevancy Grounds 
 

Prior to the hearing, the State filed a motion claiming that McGeshick “d[id] not establish 

that he [wa]s qualified as an expert to testify about the scope of nationwide night shooting 

programs over time.”  Dkt.303 at 3.  It argued that he did not employ a reliable methodology, 

that he inappropriately relied on assistants, and that his report did “not establish that the 

conclusions [we]re based upon a systematic analysis of sufficient facts or data using reliable 

academic procedures.”  Id. at 5.  The District Court denied the motion.  Dkt.314.   

Later, at the evidentiary hearing, the District Court explicitly held that it was refusing to 

hear testimony of nighttime hunting outside of Wisconsin because it considered that evidence to 

be irrelevant.  The issue first arose during Kekek Stark’s testimony, when he was discussing the 

development of the Tribes’ nighttime hunting regulations.  Stark, a fact witness, testified that the 

Tribal workgroup formed to develop the nighttime hunting regulations, reviewed the laws and 

practices of other jurisdictions to determine whether they permitted such hunting and, if so, what 

regulations were used to protect public safety.  The State objected to testimony about night 

hunting outside of Wisconsin on relevancy grounds, and the District Court stated “I have some 

concerns about that aspect too, but at this point I’m going to let it in subject to deciding later that 

it’s not relevant.”  Tr.1-A-41.  During Stark’s testimony, the State renewed its objection 

numerous times, but the District Court allowed the testimony for the purpose of demonstrating 

how the Tribes’ regulations were crafted.   

  The issue arose again during McGeshick’s testimony.  The State’s objections were now 

based on both relevance and expert qualifications.  Tr.2-A-63.  Counsel for the Tribes began to 

address the relevancy objections, but before she completed her argument the Court ruled: 
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THE COURT:  Well, I’m going to confine it to the State of Wisconsin because 
that’s – this is the only state that matters.  So the change – to the extent you’re 
going to talk about changed circumstances, I’ll take what has happened or not 
happened in Wisconsin. 

 
Tr.2-A-65.  That ruling was based on relevancy, not witness expertise.  Throughout the hearing, 

the State’s attorneys reminded the District Court that all evidence of nighttime hunting outside of 

Wisconsin was excluded on relevancy grounds.   E.g., Tr.4-A-91 to-92.  This was confirmed by 

the District Court’s written decision on the Tribes’ Rule 60(b)(5) motion, which explained its 

decision to exclude the evidence by noting that since the Tribes’ motion turned “on the nature 

and extent of the alleged changes in conditions in Wisconsin and whether those changes were so 

significant as to justify reopening the judgment, plaintiffs have shown no reason why the 

evidence should have been received.”  D.Ct.24-25. 

 The State’s argument is based on a single sentence uttered by the District Court after it 

excluded McGeshick’s testimony.  Tr.2-A-66 to-67 (“Mr. McGeshick, for all his experience and 

knowledge, is not in a position to talk about the laws of other states”).  This passing remark, 

made after the court had already ruled on relevancy grounds, simply cannot be taken as a ruling 

on his expert qualifications, especially since much of his testimony was factual and did not rely 

on a discussion of the “laws of other states.”  E.g., Tr.2-A-61; App.286-87.  This Court should 

consider the context from which the statement was made.  Accord U.S. v. Irali, 503 F.2d 1295, 

1300 (7th Cir. 1974).  Given the court’s denial of the State’s motion in limine, as well as its 

written opinion confirming the grounds for exclusion, this single statement at the hearing must 

be read to mean that although Chairman McGeshick was an expert for purposes of testifying 

about nighttime hunting outside of Wisconsin, he was not in a position to testify about it because 

it was irrelevant to the case.   
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B. Alternatively, Chairman McGeshick’s Testimony Cannot Be Excluded 
Under Rule 702  

 
If the District Court did rule that McGeshick was not a qualified expert witness, this 

Court should reverse that ruling.  Federal Rule of Evidence 702 guides district courts in their 

gatekeeping capacity as it pertains to expert testimony: 

[T]he district court must make the following inquiries before [excluding] expert 
testimony:  First, the expert must be qualified by knowledge, skill, experience, 
training, or education; second, the proposed expert testimony must assist the trier 
of fact in determining a relevant fact at issue in the case; third, the expert’s 
testimony must be based on sufficient facts or data and reliable principles and 
methods; and fourth, the expert must have reliably applied the principles and 
methods to the facts of the case. 
 

Lees v. Carthage College, 714 F.3d 516, 521–22 (7th Cir. 2013) (emphasis added).  This test is 

not a wide net meant to preclude substantial expert testimony.  “Determinations on admissibility 

should not supplant the adversarial process; ‘shaky’ expert testimony may be admissible, 

assailable by its opponents through cross-examination.”  Gayton v. McCoy, 593 F.3d 610, 616 

(7th Cir. 2010).  Contrary to the State’s claims, Resp.Br.16, when a court issues a conclusory 

ruling and fails to perform a proper Rule 702 analysis, that ruling is reviewed de novo.  

Metavante Corp. v. Emigrant Sav. Bank, 619 F.3d 748, 760 (7th Cir. 2010).  Since at best, the 

District Court’s ruling on McGeshick’s expert testimony can be found in only one sentence, de 

novo review is required here. 

McGeshick’s qualifications stem from extensive knowledge, skill, experience, and 

training.  Fed. R. Evid. 702.  He has hunted for over forty years and in eleven different states. 

Tr.2-A-52 to-53.  Professionally, he has enforced state and tribal hunting laws as a conservation 

warden.  Tr.2-A-49.  As Section Chief for Special Investigations for the DNR, he was frequently 

called upon to work with his counterparts in other jurisdictions and compile information on their 

laws and practices.  Dkt.342.  He has drafted and enacted laws as the Chairman for the Sokaogon 

Case: 14-1051      Document: 29            Filed: 05/23/2014      Pages: 30



18 
 

Chippewa Indian Community, Vice-Chairman for the GLIFWC Board of Commissioners, and a 

member of the Voigt Inter-Tribal Task Force.  Tr.2-A-48 to-49.  He has even served as an 

appellate judge for the Sokaogon Chippewa Indian Community.  Tr.2-A-49.  Given this breath of 

experience, it is hard to image how the State can claim that he does not have the knowledge and 

experience necessary to interact with employees of other states who are tasked with managing 

game species within their jurisdiction to determine whether, how, and how much nighttime 

hunting occurs.   

 Chairman McGeshick’s testimony was relevant, Op.Br.48-52, and based on sufficient 

facts or data and reliable principles and methods.  Tr.2-A-55 to-58.  For nighttime hunting 

conducted prior to 1989, he performed a rigorous literary search.  App.284–85; Tr.2-A-55.  For 

nighttime hunting post 1989, McGeshick performed a survey of nighttime hunting practices in 

other states by reviewing their hunting regulations, contacting conservation department officials, 

and reviewing published sources.  App.292, 288–90, 293; Tr.2-A-59.  The State claims that 

McGeshick could not rely on assistants, but there is well-settled precedent to the contrary.  Dura 

Automotive Systems of Indiana v. CTS Corp., 285 F.3d 609, 612-13 (7th Cir. 2002).  The State 

also claims McGeshick’s expert report was vague and did not indicate how he completed his 

research.  But this is why discovery exists; the State was permitted to depose Chairman 

McGeshick to determine the basis of his opinions, and they did so.  Dkt.342. 

 The State’s motion in limine claiming that Chairman McGeshick’s testimony should not 

be admitted was denied by the District Court.  The District Court then excluded all evidence of 

nighttime deer hunting from outside of Wisconsin on relevancy grounds during the hearing and 

confirmed that ruling in its written opinion.  Its decision was based on relevancy—not expert 

qualifications—and for the reasons previously stated, it cannot stand. 
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C. The Exclusion Was Not Harmless 
 

The State also claims that any error in excluding this evidence was harmless.  

Resp.Br.46-51.  The primary basis for this argument is the State’s continued erroneous reliance 

on the incorrect Rule 60(b)(5) standard.  See, e.g., Resp.Br.47.  The Tribes planned to elicit 

testimony that nearly every state with a deer population currently allows nighttime hunting of 

deer, and that enormous numbers of such deer are killed each year without hunting incidents.  

The District Court stated that “[t]he chronic wasting disease initiative [in Wisconsin] is some 

evidence that night hunting with lights can be engaged in safely but it is not conclusive in that 

regard.”  D.Ct.24.  The District Court provided no indication of why this evidence was not 

“conclusive,” but it defies logic to argue that the court could have maintained this stance if 

evidence outside of Wisconsin was permitted during the hearing. 

The State also mischaracterizes the evidence the Tribes would have presented on 

nighttime hunting outside of Wisconsin.  Resp.Br.47-50.  The Tribes refer this Court to their 

Opening Brief and proposed findings of fact, both of which contain abbreviated descriptions of 

what would have constituted hours of testimony. 

III. THE STATE’S ACTIONS WERE DISCRMINATORY 
 

State regulation of treaty rights is invalid if it discriminates against tribal harvest, even if 

it is necessary for safety or conservation.  LCO IV, 668 F.Supp. at 1239.  The State claims to be 

unable to understand how the Tribes’ discrimination claims fit into this Rule 60(b)(5) motion.  

Resp.Br.51.  The answer is simple.  Since the 1989 deer trial, the State has allowed thousands of 

deer to be shot at night through its CWD and nuisance permit program, and it has allowed more 

than 1,000 persons to take to the forest in the hopes of shooting a wolf at night.  The Tribes have 

developed safety regulations that provide a greater level of protection for the general public than 
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existed under any State program, yet the State still claims that nighttime hunting by Tribal 

members will not adequately protect public safety.  This is discriminatory; the State cannot 

request that a different safety standard apply to Tribal members, regardless of whether there is 

discriminatory intent. 

 The State misconstrues the Tribes’ evidence regarding the 1980s legislation as being 

relevant to changed circumstances, Resp. Br.53-54, rather than as proof of the State’s long 

history of discriminatory intent.  Op.Br.58.  Wisconsin has a long history of intentionally 

restricting tribal treaty rights. When that history is combined with the State’s admission that 

treaty rights were considered in developing the wolf hunting regulations, and the Governor’s 

statement that he proposed a repeal of nighttime wolf hunting due to the Tribes’ litigation, it 

demonstrates that the State has deliberately attempted to prevent the tribes from exercising their 

rights while claiming to the District Court that safety is their real concern.  See Op.Br.58-63.  

This is discrimination against tribal hunting opportunities in violation of federal treaties.  LCO 

IV, 668 F.Supp. at 1239.  While intent is not necessary for a regulation to be discriminatory, the 

fact that the State has acted deliberately to restrict the exercise of treaty rights makes its actions 

that much more egregious.6   

IV. THE MOTION WAS FILED WITHIN A REASONABLE TIME  
 

The District Court claimed that the amount of time that had passed “in itself might be 

good cause for denying their motion.”  D.Ct.25.  For that reason, the Tribes also challenged this 

portion of the decision on appeal, noting that the District Court failed to reference the factors 

contained in Shakman v. City of Chicago, 426 F.3d 925 (7th Cir. 2005); Op.Brief at 63-69.  The 

                                                 
6  The State also claims that the tribal share of the harvest has risen since the original deer trial.  
Resp.Br.53.  But the Tribes harvested 2,468 deer just prior to that trial, Lac Courte Oreilles Band v. 
Wisconsin, 740 F.Supp. 1400, 1406 (W.D. Wis. 1990), and Tribal members harvested an average of 1,932 
deer per year from 2002 to 2010.  App.256, 492.    
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State acknowledges the Shakman factors control, but it still fails to address their application to 

the present case.  Resp.Br.56.  In fact, even though one of the Shakman factors is “the practical 

ability of the litigant to learn earlier of the grounds relied upon,” 426 F.3d at 934, the State 

argues that the Tribes’ lack of knowledge about the CWD program is irrelevant.  Resp.Br.59. 

The State’s main argument is that the issues being litigated are “complex.”  But if 

anything, “complexity” is good grounds for delay, not reason to rush to file a motion sooner.  

The Tribes and the State are separate sovereigns that occupy the same territory and need to work 

together on hundreds of issues, not just treaty rights.  Tr.3-P-48 to-50.  Rushing to bring 

litigation against the State would not advance the interests of either government; attempts to 

resolve disputes informally first, should be encouraged.   

 The State also claims that the Tribes’ delay was unreasonable because one Tribal member 

knew about the CWD program when it was ongoing, and one statement buried in an agency 

document should have alerted the Tribes of an extensive night hunting program.  Resp.Br.59.  

The Tribal member who knew of the program was not involved in Tribal government until 

shortly before this litigation commenced.  See Prelim. Inj. Tr. 95.  Expecting the Tribes to have 

knowledge based on the activities of one citizen is similar to expecting the United States to 

change its policies due to the knowledge of a single citizen.  Second, the 2006 CWD report the 

State refers to contains only a vague discussion of DNR activities and does not form the grounds 

to even believe that a Rule 60(b)(5) motion would be possible.  See App.389-96.   
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