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SUMMARY OF THE CASE 

 This case arose from the Omaha Tribe’s attempt to enforce the Beverage Control 

Ordinance provisions of the Omaha Tribal Code against Appellants doing business in Pender, 

Nebraska.  The assertion of authority by the Omaha Tribe over Appellants’ businesses was 

based on the belief that Pender, Nebraska was located within the current boundaries of the 

Omaha Tribe’s Reservation.  Appellants filed an action in the U.S. District Court for the District 

of Nebraska seeking a declaration that although the original boundaries of the Omaha Tribe’s 

Reservation included the area now comprising Pender, Nebraska, those boundaries had been 

subsequently diminished by Congress’ enactment of the Act of August 7, 1882, thus precluding 

the assertion of the Tribe’s authority within the Village.   

In light of the risks presented by the loss of longstanding provision of essential 

governmental services to area residents due to the jurisdictional confusion created by suddenly 

altering the legal status of a relatively heavily populated portion of Thurston County, Nebraska, 

the State of Nebraska intervened in the action to ensure all interests were adequately 

represented.  However, the District Court found in favor of Appellees, holding that the original 

boundaries of the Omaha Tribe’s Reservation had not been diminished and thus Appellants 

were subject to the jurisdiction of the Tribe.     

The State respectfully submits that the District Court erred in finding diminishment had 

not occurred as a result of the Act of August 7, 1882 and requests that the Court reverse that 

judgment.  Given the importance of the issue to not only the business owners that are parties to 

this lawsuit but all residents of Pender, Nebraska, and recognizing the need for the Court to 

acquire a clear understanding of the context surrounding passage of the Act of August 7, 1882, 

Appellant-Intervenor requests 30 minutes be allotted for oral argument.   
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STATEMENT OF THE ISSUE 

 The issue presented on appeal is whether the original boundaries of the Omaha Tribe’s 

Reservation were subsequently diminished by Congress’ passage of the Act of August 7, 1882.  

The following authorities are of particular importance to Appellant-Intervenor’s claim: 

 1)  Solem v. Bartlett, 465 U.S. 463 (1984); 

 2)  Shawnee Tribe v. United States, 423 F.3d 1204 (10th Cir. 2005);   

 3)  Act of June 10, 1872, 17 Stat. 391; 

 4)  Act of August 7, 1882, 22 Stat. 341. 

JURISDICTIONAL STATEMENT 

 The U.S. District Court for the District of Nebraska had subject matter jurisdiction over 

this action under 28 U.S.C. § 1331 because Appellant-Intervenor alleged Appellees violated 18 

U.S.C. § 1161 and the federal common law by imposing the Beverage Control Ordinance of the 

Omaha Tribal Code on businesses in Pender, Nebraska.  This Court has subject matter 

jurisdiction over this action under 28 U.S.C. § 1331 as well because the appeal presents the same 

question of federal law.   

The District Court entered its final judgment in favor of Appellees on February 14, 2014.  

App. at 263.  Appellants and Appellant-Intervenor filed a joint notice of appeal on March 13, 

2014.  App. at 265.  Appellant-Intervenor appeals from a final order that disposed of all parties’ 

claims.       
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SUMMARY OF ARGUMENT  

The District Court erred in determining that the original boundaries of the Omaha 

Tribe’s Indian Reservation were not diminished by subsequent Congressional action.  The 

United States Supreme Court has established the parameters of the analysis to be deployed by 

courts when examining the potential diminishment of Indian reservations resulting from the 

passage of surplus land acts.  See, Solem v. Bartlett, 465 U.S. 463, 470 (1984).  Diminishment of 

reservation boundaries can be accomplished only by an act of Congress that clearly evinces 

intent to change the boundaries.  Id.  To discern Congressional intent, the Court should first 

look to the statutory language of the Act of August 7, 1882.  Id.  Although the statutory language 

is considered to be the most probative of Congressional intent, the Court may also look to 

events surrounding, as well as those occurring after, passage of the 1882 Act.  Id. at 471. 

“Ultimately, no magic words are required as prerequisites for finding reservation 

boundaries have been altered.”  Shawnee Tribe v. United States, 423 F.3d 1204, 1222 (10th Cir. 

2005).  Although the 1882 Act does not contain hallmark language of diminishment, nor does it 

expressly contemplate that the opened lands should retain reservation status.  Furthermore, the 

1882 contains language contemplating the issuance of patents to settlers and establishes an 

indefinite period of time for the sale of the lands west of the right-of-way – “unallotted lands are 

open for settlement” – suggesting that diminishment was Congress’ intent.   

Although the statutory language is considered to be the most probative of Congressional 

intent, the Court may also look to events surrounding, as well as those occurring after, passage 

of the 1882 Act.  Id. at 471.  With respect to the 1882 Act, the tenor of negotiations with the 

Tribe and the reports to Congress, as well as the subsequent treatment of the land west of the 

right-of-way by federal, tribal, state, and local authorities, and demographics of the area all 

Appellate Case: 14-1642     Page: 6      Date Filed: 05/06/2014 Entry ID: 4151010  



  
 

4 
 

counsel in favor of a finding that Congress intended to diminish the original boundaries of the 

Omaha Tribe’s Reservation.   

STATEMENT OF THE CASE 

“[O]ur task here is a narrow one…Congress and the tribe spoke clearly.  Some might 

wish they had spoken differently, but we cannot remake history.”  DeCoteau v. Dist. County Court 

for Tenth Judicial Dist., 420 U.S. 425, 449 (1975).  The impetus for this case was Appellees’ 

attempt to enforce the Beverage Control Ordinance provisions of the Omaha Tribal Code 

against Appellants on the grounds that Pender is within the reservation.  App. at 67, ¶ 35. 

Appellants filed the action below seeking a declaration that a substantial geographic area west of 

the now-abandoned right-of-way of the Sioux City and Nebraska Railroad Company, including 

Pender, Nebraska, a political subdivision within the State of Nebraska, and the County Seat of 

Thurston County, lies outside the boundaries of the Omaha Tribe’s Reservation and that 

Appellees, certain officials of the Omaha Tribe of Nebraska, a federally-recognized Indian Tribe, 

be permanently enjoined from exercising certain aspects of tribal jurisdiction within Pender.  

App. at 9, ¶ 9.   

On October 4, 2007, the District Court stayed the action below to allow Appellees to 

exhaust any remedies they may have in the Omaha Tribal Court.  App. at 63.  Over four years 

later, the tribal court issued its opinion, determining that Pender, Nebraska and the surrounding 

area west of the right-of-way are within the boundaries of the Omaha Indian Reservation. App. 

at 126.  On February 19, 2013, the District Court lifted the stay and the proceedings below 

recommenced.  The District Court issued an order on February 13, 2014, finding that 

diminishment had not occurred and that Pender, Nebraska remained within the boundaries of 

the Omaha Tribe’s Reservation.  App. at 214-263.       
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ARGUMENT  

 The District Court erred in determining that the original boundaries of the Omaha 

Tribe’s Reservation were not subsequently diminished by the Act of August 7, 1882.  App. at 

2316.  “The court reviews de novo a grant of summary judgment.”  Torgerson v. City of Rochester, 643 

F.3d 1031, 1042 (8th Cir. 2011).  Furthermore, the issue on appeal is a discernment of 

Congressional intent, a determination of which is also subject to the Court’s de novo review.  See, 

United States v. Jackson, 697 F.3d 670 (8th Cir. 2012).           

The United States’ Supreme Court has established the parameters of the analysis to be 

deployed by courts when examining the potential diminishing effect the passage of the various 

surplus land acts had Indian reservations across the Nation.  See, Solem v. Bartlett, 465 U.S. 463, 

470 (1984) (“[o]ur precedents have established a fairly clean analytical structure for 

distinguishing those surplus land Acts that diminished reservations from those Acts that simply 

offered non-Indians the opportunity to purchase land within established reservation 

boundaries.”).  Diminishment of reservation boundaries can be accomplished only by an act of 

Congress that clearly evinces intent to change the original boundaries.  Id.  To discern whether 

the necessary Congressional intent exists, the Court should look first to the statutory language of 

the 1882 Act.  Id.  Although the statutory language is considered to be the most probative factor 

in determining Congressional intent, the Court should also examine the events surrounding, 

including those occurring after, passage of the 1882 Act.  Id. at 471.  “When both an Act and its 

legislative history fail to provide substantial and compelling evidence of a congressional 

intention to diminish Indian lands, [courts] are bound by [their] traditional solicitude for the 

Indian tribes to rule that diminishment did not take place and that the old reservation 
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boundaries survived the opening.”  Id. at 472 (citing Mattz v. Arnett, 412 U.S. 481 (1973); and 

Seymour v. Superintendent, 368 U.S. 351 (1962)).   

The State respectfully submits that the District Court erred in failing to provide due 

consideration to the context surrounding passage of the 1882 Act when determining whether 

Congress intended to diminish the original boundaries of the Omaha Tribe’s Reservation.   

I. The Statutory Language Of The 1882 Act Supports A Finding Of Diminishment  

The language of the 1882, while not explicitly addressing the issue, does contain evidence 

that Congress intended that the original boundaries of the Omaha Tribe’s reservation would be 

diminished.  While “explicit reference to cession or other language evidencing the present and 

total surrender of all tribal interests strongly suggests that Congress meant to divest from the 

reservation all unallotted opened lands” such references “are not prerequisites for a finding of 

diminishment.”  Id. at 470.  “Ultimately, no magic words are required as prerequisites for finding 

reservation boundaries have been altered.”  Shawnee Tribe v. United States, 423 F.3d 1204, 1222 

(10th Cir. 2005).   

The 1882 Act authorized the Secretary of the Interior “to cause to be surveyed, if 

necessary, and sold, all that portion of [the Omaha Tribe Reservation] in the State of Nebraska 

lying west of the right of way….”  App. at 2317.  Section 1 defines the scope of the land 

potentially diminished.  The Act goes on to provide “[t]hat after the survey and appraisement of 

said lands the Secretary of the Interior shall be, and he hereby is authorized to issue 

proclamation to the effect that unallotted lands are open for settlement.”  Id.  Under Section 2, 

the land in question was clearly opened to settlement by non-Indians.  Upon settlement and 

compliance with the terms of sale, “patents shall be issued as in the case of public lands offered 

for settlement under the homestead and preemption acts.”  Id.  Although the Act does not 
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contain any of the hallmark language concerning diminishment, nor does it expressly 

contemplate that the opened lands should retain reservation status.  Moreover, the language 

contemplating the issuance of patents to settlers and the indefinite period of time for which 

Congress opened the land west of the right-of-way for settlement – “unallotted lands are open 

for settlement” – suggests that diminishment was the intent. 

Accordingly, the Court could find based on the language of the 1882 Act, that the 

original boundaries of the Omaha Tribe’s Reservation were diminished and thus reverse the 

order of the District Court.  However, examination of the statutory language does not end the 

analysis.  The Court must also examine the context surrounding the passage of the 1882 Act.      

II. The Events Surrounding Passage Of The 1882 Act Support A Finding Of 
Diminishment  

 
The context in which Congress passed the 1882 Act counsels in favor of a finding of 

diminishment.  “When events surrounding the passage of a surplus land Act – particularly the 

manner in which the transaction was negotiated with the tribes involved and the tenor of 

legislative Reports presented to Congress – unequivocally reveal a widely held, 

contemporaneous understanding that the affected reservation would shrink as a result of the 

proposed legislation, [courts] have been willing to infer that Congress shared the understanding 

that its action would diminish the reservation, notwithstanding the presence of statutory 

language that would otherwise suggest reservation boundaries remain unchanged.”  Solem, 465 

U.S. at 471.    

The history of negotiations concerning cession of the land west of the right-of-way 

indicates that the Tribe, Congress, and the Commissioner of Indian Affairs intended the 1882 

Act to diminish the Omaha Tribe’s Reservation.  In August 1871, the Omaha Tribe asked 

Congress “to provide for the enactment of a law authorizing the sale of 50,000 acres of the most 
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western portion of their reservation.”  App. at 134, ¶ 48.  And again, in October 1871, the 

Omaha Tribe sent a letter to Congress and “earnestly renew[ed] the petition presented to 

Congress at its last session” calling for “the sale of nearly 50,000 acres from the most western 

portion of [the] reservation as can be separated from the remainder . . .”  App. at 134, ¶ 49 (emphasis 

added).  And on January 22, 1872, the Commissioner of Indian Affairs recommended legislation 

to Congress stating, “I believe that the general idea of diminishing these reservations for the 

purpose of securing higher cultivation of the remaining lands, is consonant with sound policy.”  

App. at 134, ¶ 50.  

 Congress responded to the Tribe’s call by enacting legislation on June 10, 1872, that 

authorized the Secretary of the Interior, with the consent and concurrence of the Omaha Tribe, 

to sell 50,000 acres, “to be taken from the western part thereof, and to be separated from the 

remaining portion of said reservation....”  App. at 134, ¶ 51 (emphasis added).  Addressing the 

above Act, and the resulting sale of only 300.72 acres, the Commissioner reported that “143,225 

acres [were left] as their diminished reserve.”  App. at 135, ¶ 53 (emphasis added).   

 Then, in 1880, Senator Saunders offered a bill to accomplish the sale of 50,000 acres 

from the western portion of the Omaha Reservation first proposed as part of the 1872 Act. 

App. at 135, ¶ 59.  Senator Saunders explained:  “There was a bill passed some eight years ago 

[the 1872 Act] authorizing the sale of this land, and only about three hundred acres of land were 

sold under it.  The Secretary now recommends that we deduct that from this bill so that the 

survey may stand as it is, 49,461.71 acres instead of fifty thousand acres.”  Id.  Once more, 

Saunders reiterated “[t]he Indians want this land sold.”  App. at 136, ¶ 61.  Although Saunders’ 

proposal did not advance, it is clear that by 1880 Congress understood the Tribe wanted the 
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land sold and that any sale approved from the remaining 49,461.71 acres would constitute the 

Tribe’s diminished reserve.    

In addition, the tenor of legislative reports to Congress indicates diminishment was 

understood to occur.  Senator Saunders, the introducer of the bill, in a letter from the Interior 

Department read into the record:  “there are no Indians living on the western portion of the 

Omaha Reservation; that no land has been allotted to any of them so far as I can ascertain....”  

App. at 136, ¶ 65.  Senator Saunders’ belief was consistent with the report submitted by the local 

agent which stated, “there are no Indians living on the western portion of the Omaha 

reservation.”  App. at 137, ¶ 68.  These circumstances on the Omaha Tribe Reservation are 

distinguishable from those present with other surplus land acts.  For example, in Mattz the 

Indians were residing on the land at the time of the act’s passage.  Mattz v. Arnett, 412 U.S. 481, 

489 (1973).  Thus, the Court emphasized the need for “vacating” language in the act.  When 

debating passage of the 1882 Act, Congress understood that there were no members of the 

Omaha Tribe on the land in question.  Accordingly, there was less need to specifically provide 

some of the hallmark language present in other surplus land acts.   

Also evincing Congress’ intent was Senator Saunders’ floor debate statement that this 

Act “happens to be one of those few cases where I believe everybody is satisfied to have a bill of 

this kind passed.  The Indians want it passed so as to put the money derived from the sale on 

interest.  The white people are there ready to buy the land and put it in cultivation.”  App. at 

136, ¶ 64.  Saunders went on to explain that the Act “practically breaks up that portion at least 

of the reservation which is to be sold, and provides that it shall be disposed of to private 

purchasers,” and that “[t]he lands that [the tribe] occupy are segregated from the remainder of 

the reservation, and the allottees receive patents to the separate tracts, so that the interest and 
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control and jurisdiction of the United States is absolutely relinquished.”  App. at 137, ¶ 67 (emphasis 

added).   

Moreover, the Commissioner of Indian Affairs assured Congress that there was no 

apprehension on the part of the Department in reducing the size of the reservation.  As Senator 

Dawes explained, “When this bill came in I was troubled lest the sale of 50,000 acres would 

leave the [Omaha] reservation too small.  I went personally to the Indian Bureau to satisfy 

myself upon that point, and by the Commissioner of Indian Affairs I was assured that it would 

leave ample reservation . . . that there was no apprehension on the part of the Department; they 

were satisfied.”  App. at 137, ¶ 70.    

Accordingly, both the history of the negotiations with the Omaha Tribe and the tenor of 

the reports made to Congress evince an understanding that the sale of these 50,157 acres west of 

the now-abandoned right-of-way of the Sioux City and Nebraska Railroad Company would 

diminish the original boundaries of the Omaha Tribe’s Reservation.  Lastly, the Court should 

turn its attention to the events occurring after passage of the 1882 Act.   

III. The Events Occurring After Passage Of The 1882 Act Support A Finding Of 
Diminishment  

 
Not only does the language of the 1882 Act and the context surrounding its passage 

evidence an understanding of its diminishing effect on the Omaha Tribe’s Reservation, but 

“Congress’ own treatment of the affected areas, particularly in the years immediately following the 

opening, has some evidentiary value, as does the manner in which the Bureau of Indian Affairs 

and local judicial authorities dealt with unallotted open lands.”  Solem, 465 U.S. at 471 (emphasis 

added).  Immediately following the passage of the 1882 Act the Omaha Reservation was 

consistently treated as if its original boundaries had been diminished by the Commissioner and 
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Office of Indian Affairs and local judicial authorities.  Further, it can be inferred Congress’ own 

treatment of the land immediately following the Act points to diminishment.    

The Office of Indian Affairs did not include the land west of the railroad right-of-way as 

part of the reservation in its reports of 1884, 1888, 1898, 1900, 1906, 1909, or 1911.  App. at 

142-43, ¶¶ 103-10.  Confirming at the local level what the Commissioner of Indian Affairs had 

previously indicated, Omaha and Winnebago Agent George Wilson described results of the 

1882 Act as follows:  “The Omahas have reduced their reservation by selling 50,000 acres, west 

of the Sioux City and Omaha Railroad, to actual settlers, and have taken allotments on the 

remainder.”  App. at 141, ¶ 94.  And in 1901 a “local authority,” Indian Agent Charles 

Mathewson reported, “The Chicago, St. Paul, Minneapolis and Omaha Railway passes through 

the Winnebago Reservation on the west and form the southwestern boundary of the Omaha 

Reservation.”  App. at 143, ¶ 107.   

A series of maps of the Omaha Reservation also suggest that diminishment occurred as a 

result of the 1882 Act.  In 1883, a map of Indian reservations, compiled under the direction of 

Hiram Price, Commissioner of Indian Affairs, indicated that the boundaries of the Omaha 

Reservation did not extend west of the railroad right-of-way.  App. at 198, 305, 2657.  In 1888, a 

new map of Indian reservations was “compiled from official and authentic sources, under the 

direction of the Hon. JNO. H. Oberly, Commissioner of Indian Affairs.”  App. at 198, 305, & 

2658.  Similarly, an 1892 map of Indian reservations “compiled under the direction of Hon. T.J. 

Morgan, Commissioner of Indian Affairs,” indicated that the boundaries of the Omaha 

Reservation did not extend west of the railroad right-of-way.  App. at 198, 305, & 2659.   

An inference can also be drawn from the subsequent acts of Congress that Congress 

understood the reservation to be diminished by the 1882 Act.  The 2008 Wilfahrt Opinion 
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emphasizes, as did Solem, the evidentiary value of Congressional action on the land in the 

immediate years following the Act’s passage.  App. at 2556.  The Wilfahrt Opinion examines 

several Congressional Acts passed subsequent to the 1882 Act.  Id.  Highlighting the lack of 

diminishment language contained in these subsequent Act, the Wilfahrt Opinion suggests that 

the 1882 Act did not diminish the Omaha Reservation.  Id.  However, absence of diminishment 

language in the subsequent Acts gives rise to stronger inference Congress understood the 1882 

Act to have already diminished the original boundaries of the Omaha Tribe’s Reservation, thus 

making further mention of diminishment unnecessary.  Accordingly, the treatment by Congress, 

the Bureau of Indian Affairs, and local judicial authorities of the land west of the railroad right-

of-way, particularly in the years immediately following the Act, supports the conclusion that the 

1882 Act diminished the Omaha Reservation.  

Finally, examination of the demographics of the area west of the right-of-way, including 

Pender, Nebraska, can be instructive.  As noted, prior to the passage of the 1882 Act, the land 

west of the right-of-way had not been settled.  App. at 136, ¶65.  However, “[u]pon opening the 

lands to settlement the major thereof was quickly absorbed by settlers.  By September 1, 1884, 

311 filing had been made, embracing about 43,000 acres.”  App. at 1260.  “Since the early 

twentieth century, Indians have comprised less than two percent of the population west of the 

right of way.”  App. at 144.   

“Where non-Indian settlers flooded into the opened portion of a reservation and the area 

has long since lost its Indian character, we have acknowledged that de facto, if not de jure, 

diminishment may have occurred.”  Solem, 465 U.S. at  471 (citing Rosebud Sioux Tribe v. Kneip, 

430 U.S. 584, 588 n.3 (1977); and DeCoteau v. District County Court, 420 U.S. 425, 428 (1975)).  

“When an area is predominately populated by non-Indians with only a few surviving pockets of 
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Indian allotments, finding that the land remains Indian country seriously burdens the 

administration of state and local governments.”  Id. at n.12.  “Conversely, problems of an 

imbalanced checkerboard jurisdiction arise if a largely Indian opened area is found to be outside 

Indian country.”  Id.   

“In addition to the obvious practical advantages of acquiescing to de facto diminishment, 

[courts] look to the subsequent demographic history of opened lands as one additional clue as to 

what Congress expected would happen once land on a particular reservation was opened to 

non-Indian settlers.”  Solem, 465 U.S. at 471-72.  “Resort to subsequent demographic history is, 

of course, an unorthodox and potentially unreliable method of statutory interpretation.  

However, in the area of surplus land Acts, where various factors kept Congress from focusing 

on the diminishment issue, the technique is a necessary expedient.”  Id. at n.13 (internal citation 

omitted).   

 Thus, the demographics of the area west of the right-of-way not only operate in a 

manner causing a de facto diminishment of the original boundaries of the Omaha Tribe’s 

Reservation, but also suggest that such diminishment was in fact Congress’ intent in the passage 

of the 1882 Act.    

CONCLUSION 

 The State of Nebraska submits that the District Court erred in determining that the 

original boundaries of the Omaha Tribe’s Reservation had not been subsequently diminished by 

the Congress through the Act of August 7, 1882.  While the 1882 Act may not contain hallmark 

diminishment terms, nor does it contain any explicit suggestion that the opened lands were to 

retain reservation status.  Indeed, the language of the 1882 Act concerning patents and the 

indefinite period for which the area west of the right-of-way was to remain open evince an 
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intent that diminishment should occur.  Furthermore, the context in which the negotiations 

were held with the Omaha Tribe and the events surrounding the passage of the Act, including 

the demographics of the area counsel strongly in favor of a finding of diminishment.   

Accordingly, the State asks that the Court reverse the holding of the District Court and find that 

diminishment has, in fact, occurred.   

Respectfully submitted this 5th day of May, 2014.   
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