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ARGUMENT 

The Tribe1 is here challenging federal jurisdiction even though the Tribe 

promised in its contract with Appellant Lynn Becker that it would not challenge 

federal jurisdiction.  The Tribe’s arguments boil down to this:  there are several 

issues here that, if presented as defenses in an answer, would clearly amount federal 

jurisdictional issues.  But this Court should ignore all of those issues for two reasons:  

(1) though this Court and the Supreme Court have held these issues to be 

jurisdictional in the past, the issues are not “substantial”; and (2) though these federal 

issues are, on the current record, actually disputed, necessarily raised, and 

traditionally allocated to and adjudicated more by federal courts than state courts, 

this Court must ignore all of these federal issues because the issues could be raised, 

but might not be raised, as defenses.   

This brief shows that Becker’s well-pleaded complaint properly pleads 

“substantial federal issue” jurisdiction within the meaning of Gunn/Grable/Gilmore2 

because the amended complaint alleges numerous issues that are substantial, actually 

1  As in Becker’s Opening Brief, the appellees are referred to jointly here as the 
“Tribe” or as defendants 
2  Gunn v. Minton, 133 S. Ct. 1059 (2013); Grable & Sons Metal Products, Inc., 
545 U.S. 308 (2005); Gilmore v. Weatherford, 694 F.3d 1160 (10th Cir. 2012). 

1 
 

                                           

Appellate Case: 13-4172     Document: 01019244889     Date Filed: 05/05/2014     Page: 4     



disputed, necessarily raised, and clearly within the scope of issues that Congress has 

allocated to the federal courts. 

A. The Tribe Agrees with Some of Becker’s Arguments 

These are the fundamental arguments of Becker’s opening brief with which 

the Tribe appears to agree:  (1) Becker and at least some of the defendants entered 

into the Agreement, which included the Tribe’s promise and acknowledgement that 

“the parties unequivocally submit to the jurisdiction of the … U.S. District Court for 

the District of Utah;”3 (2) Gunn/Grable/Gilmore4 are apt and authoritative as to the 

Section 1331 jurisdiction issues here. 

B. The Tribes Ignores Most of Becker’s Key Arguments 

The Tribe does not challenge or even address the following key arguments 

that are clearly and authoritatively established in Becker’s opening brief. 

Of the four Gunn/Grable/Gilmore elements that the Tribe concedes to be 

applicable to a determination of Section 1331 “substantial federal issue” jurisdiction 

– (1) “necessarily raised; (2) “actually disputed;” (3) “substantial;” and (4) “capable 

of resolution in federal court without disrupting the federal-state balance approved 

3  Agreement Article 23, A 
4  Gunn v. Minton, 133 S. Ct. 1059 (2013); Grable & Sons Metal Products, Inc., 
545 U.S. 308 (2005); Gilmore v. Weatherford, 694 F.3d 1160 (10th Cir. 2012). 
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by Congress”)5 – the Tribe contests only the third element – whether the federal 

issues here are “substantial,” discussed below. 

The Tribe does not dispute the first, second or fourth of these elements.   

As to the fourth element – whether the issues here are “capable of resolution 

in federal court without disrupting the federal-state balance approved by Congress” 

– the Tribe is eerily silent.  The Tribe does not even concede that any state court 

could or would have jurisdiction of this dispute, let alone argue that the state courts 

of Utah are more indicated for this action by any Congressional allocation of 

state/federal court realms than are the federal courts.   

The federal court have vastly more experience with, and statutory mandate 

for, the adjudication of Indian matters than do state courts.  It is clear that federal 

adjudication of the claims here will not dilute any mandate that Congress has 

allocated to state courts for the resolution of significant matters affecting federally-

recognized Indian tribes. 

The Tribe wholly ignores Becker’s arguments6 that the effect of the waiver of 

exhaustion of Tribal remedies, and related issues such as the waiver of the 

applicability of Tribal law, support federal question jurisdiction.  These arguments 

therefore stand supported by persuasive authority and unrebutted by the Tribe. 

C. The Tribe Fails to Controvert any Argument Actually Addressed 

5  E.g., Gunn, 133 S. Ct. at 1065 
6  Appellant’s Brief p. 15. 
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The Tribe does contest several of Becker’s arguments.  This section rebuts 

those arguments. 

1. Whether the Agreement Required Approval by the Secretary of 
Interior Is a Substantial, Jurisdiction-Creating Federal Question 
 

In response to Becker’s request for payment under the Agreement, the Tribe’s 

Business Committee formally responded by a January 30, 2013 letter from the 

Chairwoman of the committee.  There, the Tribe asserted that the Agreement was 

invalid for lack of approvals by the U.S. Department of Interior and Bureau of Indian 

Affairs: 

First, the provision of your employment contract purporting to grant 
you a participation in all net revenue generated from Ute Energy , LLC 
("Ute Energy") and paid to Ute Energy Holdings LLC ("Holdings") is 
invalid, as it had not been approved by the Bureau of Indian Affairs.  
This participation provision constitutes a contract granting you a 
portion of the Tribe's mineral interests. Your Contract provided that the 
services you were required to perform was the development of the 
Tribes mineral estate. Therefore any net revenue that you may have 
become entitled to would have been derived from the Tribe's mineral 
estate Pursuant to the Indian Mineral Development Act of·1982, Pub. 
L. 97-382, § 1, 96 Stat. 1938 (Dec. 22, 1982), codified as amended at 
25 U.S.C. §§ 2101- 2108, which governs any contract or agreement 
transferring the Tribe's mineral interests, your participation plan 
required approval by the Secretary of Interior to be valid, 25 U.S.C. § 
2103; 25 C.F.R. §§ 225.20, 225.22. Because your participation plan 
was not reviewed and approved by the Secretary of Interior, it is not 
valid and void under Federal law.7 

7  Aplt Appx p. 136. 
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The Tribe has not recanted or retracted these contentions.  Becker’s amended 

complaint alleged that these issues, among others, constituted substantial federal 

issues supporting Section 1331 jurisdiction,8 and Becker’s opening brief9 cited this 

Court’s Gilmore opinion10 to show that this approval issue created a substantial 

federal issue supporting Section 1331 jurisdiction. 

The Tribe argues that “abundant authority”11 shows that the issue whether a 

contract with a federally-recognized Indian tribe cannot create a substantial federal 

jurisdictional issue.  The principal case upon which the Tribe relies, Niagara 

Mohawk,12 demonstrates just the opposite – that the issue whether a contract with a 

federally-recognized Indian tribe requires federal agency approval can present a 

substantial federal question.  There, Niagara Mohawk based its argument for federal 

jurisdiction upon the need for federal agency approval of the contract at issue upon 

a letter from the chief of the involved Indian council challenging the validity of the 

contract at issue under the federal Indian Non-Intercourse Act of 1790 because that 

8  Amended Complaint ¶ 8.  Aplt Appx p. 11. 
9  Appellants’ Brief pp. 21-22. 
10  Gilmore v. Weatherford, 694 F.3d 1160, 1173 (10th Cir. 2012). 
11  Appellees’ Brief p. 3. 
12  Niagara Mohawk Power Corp. v. Tonawanda Band of Seneca Indians, 94 F.3d 
747, 753 (2d Cir. 1996).  The only other case that the Tribe cites as part of this 
“abundant authority” is Weeks Construction, Inc. v. Oglala Sioux Housing Authority, 
797 F.2d 668, 672 (8th Cir. 1986), does not even address whether a requirement of 
federal agency approval creates federal question jurisdiction.  
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Act required federal agency approval of the contract at issue.13  Contrary to what the 

Tribe argues here about Niagara Mohawk, the Second Circuit held that the issue 

presented in the chief’s letter – whether the Indian Non-Intercourse Act required 

certain federal agency approvals – would have created federal jurisdiction, except 

that by the time the dispute was pled, no dispute still existed as to whether the Indian 

Non-Intercourse Act required such approvals.14  As in Niagara Mohawk, the federal 

agency approval issue started with a letter from the involved Indian entity (through 

the chief there, and the chairwoman of the Tribe’s Business Committee here).  Here, 

however, the issue is still a live issue raised by the pleadings, and Niagara Mohawk 

stands for the proposition that federal jurisdiction is created by the live controversy 

as to whether the Agreement requires the approval of federal agencies. 

The Tribe appears to concede in its Appellees’ Brief that this Court’s ruling 

in Gilmore establishes that the issue of the need for federal agency approval of a 

government contract does create a substantial federal issue.15  The Tribe 

13  Niagara Mohawk, 94 F.3d at 752. 
14  “In order to find that the plaintiff's Nonintercourse Act claim presents a federal 
question sufficient to confer federal question jurisdiction under § 1331, however, we 
must first ascertain that there is in fact a live controversy over the validity of the 
franchise agreement….”  The District Court specifically found, however, that "no 
allegation or argument has been made by any of the parties that the rights-of-way 
created by the franchise agreement somehow violate the Non-Intercourse Act.  94 
F.3d at 752-53 (emphasis in original). 
15  Appellees’ Brief p. 13 (whether approval of the contract by the Secretary of Interior was necessary was “a federal 
law issue”  necessary for Section 1331 jurisdiction). 
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distinguishes the present case only on the ground that the federal approval issue was 

asserted by the plaintiff in Gilmore.  Here, the Tribe argues, the fact that Becker 

alleged the approval issue in his amended complaint is irrelevant because, though 

the Tribe has not withdrawn its approval argument, to date the Tribe has asserted its 

approval contention only in a Tribal letter.  Niagara Mohawk makes it clear that this 

distinction makes no difference.  The Niagara Mohawk court held that it would have 

found federal jurisdiction in the approval requirement asserted in the tribal chief’s 

letter had the issue still been alive in the pleadings.  Here, the issue is still alive.  As 

in Niagara Mohawk, the Tribe’s claim was asserted by an official letter of the Tribe.  

Here, Becker’s complaint pleads the issue, and the Tribe has not withdrawn its claim.  

Gilmore establishes that the federal agency approval issue is jurisdictional, and 

Niagara Mohawk establishes that the jurisdictional issue can be precipitated by a 

letter from the Tribe if the Tribe does not withdraw its claim. 

2. Whether the Defendants Had and, If So, Waived Sovereign 
Immunity Are Jurisdiction-Anchoring Issues 
 

The Tribe’s motion to dismiss asserted two grounds for dismissal – tribal 

sovereign immunity and lack of Section 1331 jurisdiction.  Because the district court 

dismissed on Section 1331 grounds without reaching the sovereign immunity 

question, and because this Court rarely addresses issues not decided by the district 

court, Becker has not argued the merits of the sovereign immunity issues on this 

appeal.  Becker did plead and has argued, and does argue on this appeal, that the 
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issues of Tribal sovereign immunity and waiver of that immunity are substantial, 

jurisdiction-supporting issues.  Thus, the merits of the sovereign immunity issues 

are not before this Court, but the impact of the tribal sovereign immunity issues upon 

Section 1331 jurisdiction is squarely before this Court. 

The Tribe gets this exactly wrong – it argues the merits of tribal sovereign 

immunity that are not before this Court, but completely ignores Becker’s argument 

that the tribal sovereign immunity issues create Section 1331 jurisdiction.  It is clear 

that the tribal sovereignty issues satisfy all four elements of Gunn/Grable/Gilmore 

– these issues are substantial, well-pleaded, actually disputed issues that federal 

courts clearly have more of a mandate to adjudicate than do state courts.  Indeed, the 

Tribe’s arguments establish the two most pertinent of the Gunn/Grable/Gilmore 

elements – the Tribe’s arguments show that the sovereignty issues are so substantial 

as to be jurisdictional, and that those issues are actually disputed.  Thus, this Court’s 

repeated rulings that issues of tribal sovereign immunity support Section 1331 

jurisdiction16 clearly establish that “because such power [Indian sovereign 

immunity] is circumvented and defined by federal law a federal question is raised 

necessarily by the attempt to exercise it.”17 

16  Somerlott v. Cherokee Nation Distributors, Inc., 686 F. 3d 1144 (10th Cir. 
2012); Tenneco Oil Co. v. Sac & Fox Tribe of Oklahoma, 725 F.2d 572, 575 (10th 
Cir. 1984). 
17  Tenneco Oil Co. v. Sac & Fox Tribe of Indians of Oklahoma, 725 F.2d 572, 575 
(10th Cir. 1984). 
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3. Whether Federal Law “Creates” Becker’s Claims Is Not the Issue 

Becker did not plead and does not argue that federal law “creates” the claims 

of his amended complaint.  Becker clearly asserts federal jurisdiction only under the 

second of the Section 1331 prongs – that federal jurisdiction exists for federal court 

adjudication of “substantial federal issues” that satisfy the four 

Gunn/Grable/Gilmore elements, even where the cause of actions alleged are 

“created” solely by state law.  The Tribe appears to acknowledge that 

Gunn/Grable/Gilmore embrace federal question jurisdiction for a slim category of 

claims created solely by state law, but then turn around and argue at least seven times 

that jurisdiction was lacking because Becker asserted only claims “created” by or 

“based upon” state law.18  The Court should not indulge this confusion.  The whole 

driving force of Gunn/Grable/Gilmore is that in a slim category of cases, including 

this one, federal question jurisdiction exists for claims created by state law.  As 

Becker’s opening brief recognized, some confusion may be created by language in 

opinions including Grable19 and Gilmore20 that some aspect of federal law must be 

an “element” of the claim for relief.  As suggested in Becker’s opening brief, 

differentiating “elemental” (part of the small number of elements needed to state a 

substantive claim for relief) from “elementary” (important federal issue implicated 

18  Appellees’ Brief pp. 6, 7, 11, 13, 14, 15 & 22. 
19  Grable, 545 U.S. at 315 
20  Gilmore, 694 F.3d at 1171 & 1174. 
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by a claim for relief create solely by state law) illuminates the distinctions that the 

Supreme Court in Grable and this Court in Gilmore made crystal clear – that 

Becker’s complaint in this action properly pleads claims created solely by state law 

that implicate elementary, jurisdiction-creating federal issues. 

4. Becker Has Properly Asserted the Well-Pleaded Complaint Rule 

The Tribe further confuses the real issues by arguing21 that Becker has 

somehow waived some arguments because his opening brief did not address the 

“well-pleaded complaint” rule.  Though Becker’s opening brief did not use the 

phrase “well-pleaded complaint,” Becker cited numerous cases applying the “well-

pleaded complaint” rule, and clearly argued, and argues, that the well-pleaded 

complaint rule applies – namely, that jurisdictional issues must be decided with 

reference to the complaint.22  All of Becker’s arguments were based upon the well-

pleaded complaint rule.  No authority supports ignoring these argument for lack of 

the phrase “well-pleaded complaint,” so long as the substance of the arguments 

appears, as here.  

As the next section shows, however, the “well-pleaded complaint rule” does 

not prevent consideration of all issues that might conceivably be characterized as 

defenses. 

5. The Federal Issues Here Are Not Mere Possible Defenses 

21  Appellees’ Brief p. 7. 
22  Appellant’s Opening Brief pp. 7, 8, 9, 10, 11, 12, 13, 14 & 20. 

10 
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Becker acknowledges the hoary abstraction at the core of the well-pleaded 

complaint rule that federal question jurisdiction may not be created solely by 

possible, conditional, un-asserted defenses.  The Tribe argues that all federal issues 

here are irrelevant to jurisdiction because all of the federal issues arise solely as 

“possible federal defenses.”23  All of these issues, says the Tribe, may never be raised 

in the case “because the possibility … [that these issues will be raised] is entirely 

dependent on whether [they are] raised by the responding parties.”24  Not so.  This 

section shows that significant jurisdictional issues cannot be discounted merely 

because those issues might be also characterized as defenses where, as here, the 

issues are actually disputed and necessarily raised.   

Rather, all of the jurisdictional issues here were properly before the district to 

be included in the jurisdictional analysis because:  (1) the issues were actually raised 

in the amended complaint; (2) the issues are themselves jurisdictional, and therefore 

must be addressed whether the defendants deign to assert the issues as defenses or 

not; and (3) the issues were not merely conditional or contingent defenses that might 

or might not be asserted by the defendants in the future, but are plainly, currently, 

unconditionally asserted in the pleadings and motion to dismiss. 

23  Appellees’ Brief pp. 2, 3, 6, 9 & 10. 
24  Appellees’ Brief p. 11. 

11 
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For example, the Tribe has already raised, and is currently asserting in its 

appellate brief, the contention that Becker’s complaint should be dismissed because 

all defendants enjoy and have not waived sovereign immunity.  This issue is 

therefore not now “entirely dependent” on whether the defendants deign to assert it.  

Moreover, since the issue is itself jurisdiction, as the Tribe acknowledges, the issues 

would be required to be resolved whether the Tribe had asserted the issue or not.   

Becker argued that federal issues cannot be ignored as mere defenses in 

determining “substantial federal issue” jurisdiction if those issues are themselves 

jurisdictional, because such issues must be determined whether asserted as defenses 

or not.  The Tribe neither addresses nor cites a single authority against this obvious 

tenet.  Becker showed that the following are federal issues that cannot be relegated 

to the “mere defense” heap because they are jurisdictional issues, and therefore 

essential, and not merely speculative, possible, conditional or contingent future 

defenses:  (1) whether some defendants enjoyed sovereign immunity; (2) whether 

those defendants that admittedly enjoyed sovereign immunity had waived that 

immunity; (3) whether the Agreement is invalidated by the parties’ failure to seek 

and obtain approval by the U.S. Department of Interior or Bureau of Indian Affairs; 

and (4) whether the Tribe validly waived exhaustion of tribal remedies, including 

related provisions of the Agreement that all disputes would be resolved in federal, 

12 
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and not tribal, court; that the Tribe waived service of process and submitted to the 

jurisdiction of the federal court; and the waiver of the applicability of Tribal law.25  

6. The Federal Issues Here Are Substantial 

The Tribe argues that none of the federal issues here is “substantial” in any 

sense contemplated by Gunn/Grable/Gilmore, but only “peripheral,” because (1) 

“the possibility that federal law would come into play is entirely dependent on 

whether it is raised by the responding parties;”26 (2)  the federal issues here are “fact-

bound and situation-specific … whose holding will more likely to be limited to the 

facts of the case” and will likely affect only the parties to this action27 while 

Gunn/Grable/Gilmore jurisdiction requires “a nearly pure issue of law” that will 

affect others in addition to the parties to this action.  These arguments are wrong. 

The first argument, that the federal issues are only possible, conditional 

defenses, is refuted above and is more properly analyzed as the first of the four Gunn 

elements (“necessarily raised”), not the third (“substantial”). 

The second argument – that the federal issues here are “fact-bound and 

situation-specific” and will affect only these parties – is clearly contrary to the record 

here.  The Tribe argues that the federal issues turn on specific contract language and 

unique facts of contract formation, interpretation and performance.  These arguments 

25  Appellant’s Opening Brief pp. 12 – 15. 
26  Appellees’ Brief p. 11. 
27  Appellees’ Brief p. 15 – 16. 
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confuse the forest and the trees.  It is true, as in virtually every case, that down the 

road some issues may turn on specific party-related facts.  But the contract issues go 

to the underlying contractual liability of the defendants that are not at issue yet.  The 

jurisdiction issues here are both prior to and independent of the possible future 

factual minutia.  As the well-pleaded complaint rule makes clear, the district court’s 

ruling depended upon the pleadings, not upon a fact-intensive record.  The issues 

here, in the language of the Empire Health28 and Municipality of Mayaguez29 

opinions that the Tribe cites, are “nearly pure issue[s] of law.”  The district court did 

not reject jurisdiction here because of factual issues or picayune contractual 

language or sui generis tribal acts, but because the district court mistakenly found 

the federal issues in the amended complaint to be “peripheral.”   

This Court’s ruling in this appeal will have a far-reaching and profound impact 

upon the ability of all federally-recognized Indian tribes in the United States to enter 

into contracts.  This appeal presents the following issues that are not dependent upon 

unique contract language but upon language applicable to Indian contracting in 

general in the United States:  Does a federal court have jurisdiction to adjudicate any 

contract governed by state law to which a federally recognized Indian tribe is a party 

where the parties: (1) acknowledge federal jurisdiction, (2) submit to federal 

28  Empire Healthchoice Assurance, Inc v. McVeigh, 547 U.S. 677, 700 (2006). 
29  Municipality of Mayaguez, 726 F.3d 8, 14 (1st Cir. 2013). 

14 
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jurisdiction, and (3) waive service of process; and where federal courts for decades 

have found Section 1331 “substantial federal issue” jurisdiction for issues such as:  

(1) the alleged requirement of approval of the contracts by federal agencies; (2) 

actual disputes about the federal issues of tribal sovereign immunity and the waiver 

of that immunity; and (3) the federal issues relating to tribal courts, including 

exhaustion of tribal remedies. 

CONCLUSION 

Becker respectfully requests that the Court reverse the district court’s order 

and final judgment; that the Court determine that the district court has subject matter 

jurisdiction under 28 U.S.C. § 1331; and that the Court remand this action to the 

district court for further proceedings. 

Date: May 5, 2014 

    

      ISOM LAW FIRM PLLC 

      299 South Main Street, Suite 1300 
      Salt Lake City, Utah 84111 
      Telephone: (801) 209 7400 

       By:  /s/David K. Isom 

       David K. Isom (Utah 4773)   
      Attorney for Plaintiff-Appellant 
      Lynn D. Becker 
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