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Attorneys for Plaintiff
BETH A. BODI

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

BETH A. BODI,

Plaintiff,
vs.

SHINGLE SPRINGS BAND OF MIWOK
INDIANS, SHINGLE SPRINGS TRIBAL
HEALTH PROGRAM, SHINGLE SPRINGS
TRIBAL HEALTH BOARD, BRENDA
ADAMS (in her official capacity as current
Chairperson of the Shingle Springs Tribal
Health Board), and DOES 1-30,

Defendants.

Case No. 2:13-CV-01044-LKK-CKD

PLAINTIFF BETH BODI’S REPLY TO
DEFENDANTS’ SUPPLEMENTAL
BRIEFING PER COURT ORDER OF
JANUARY 9, 2013 RE DEFENSE MOTION
TO DISMISS

Date: March 3, 2014
Time: 10:00 a.m.
Place: Courtroom 4

The Honorable Lawrence K. Karlton
Complaint filed: April 22, 2013
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I. INTRODUCTION.

In its Supplemental briefing, Defendants assert the defense of sovereign immunity is grounded

in federal law and thus removal of the action was not a waiver of tribal immunity. Secondly,

Defendants argue that the case at hand involves an intramural tribal dispute, thus policies promoting

tribal self-government, tribal immunity, and presumptions against waiver apply to bar this court from

finding a waiver of tribal immunity.

Plaintiff believes that the tribe’s removal to federal court, despite having the ability to assert

the defense of tribal immunity in state court, was a waiver of tribal immunity. Moreover, Plaintiff

denies that the case at hand involves an intramural dispute. Thus, there are no concerns that would

prohibit this court from finding that the tribe waived tribal immunity upon removing the action to

federal court.

II. THE TRIBE’S REMOVAL TO FEDERAL COURT IS A WAIVER OF IMMUNITY.

Plaintiff does not contest that Indian Tribes enjoy sovereign immunity. However, such

immunity has been pierced by the court before, despite any strong presumption against waiver of

tribal immunity. Defendants argue that waiver cannot be implied from the Tribe’s actions, “but must

be unequivocally expressed.” Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58-59 (1978). However,

such premise is inconsistent with both the Ninth circuit and district court’s ruling in cases where the

court has found a waiver of tribal immunity. State Eng’r v. S. Fork Band of the Moak Tribe of W.

Shoshone Indians, 66 F.Supp2d 1163 (1999); United States v. Oregon, 675 F.2d 1009 (1982).

Moreover, the Supreme Court has never “required the invocation of ‘magic words’ stating that the

tribe hereby waives its sovereign immunity”. Val-u Constr. Co. v. Rosebud Sioux Tribe, 146 F.3d

573 (1998). In such cases the court has carefully analyzed the actions of the tribe in making its

determination. Further, defendants rely on Santa Clara when making this point. In Santa Clara the

action was not only brought by a tribe member but also involved tribal membership. Issues of tribal

membership are strictly intramural disputes. Thus, the court in Santa Clara ruled that such matters

were fit for the Tribal Court.

Here, there are no intramural matters involved. Ms. Bodi was wrongfully terminated by the

Shingle Springs Health Clinic. The Clinic was her employer, along with many other Indians and non-
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native Indians. The Clinic services and employs more non-Indians than Indians, and is fiscally

independent from the tribe. Thus, plaintiff’s claims for wrongful termination and discrimination are

based purely on employment law and do not touch on any aspect of the tribe’s exclusive right of self-

governance.

Defendants then argue that an Indian tribe’s voluntary participation in proceedings, or even

filing of a federal court complaint is not waiver of tribal sovereign immunity and cite, Quiletue Indian

Tribe v. Babbitt and Squaxin Island Tribe v. State of Washington, both Ninth Circuit cases. However,

neither case can be interpreted to hold such a statement. Quiletue involved an action brought by the

Quiletue Tribe seeking reversal of an IBIA decision that granted land to the Quinault Nation, the

decision was made in an administrative proceeding initiated by the Quinault Nation and which the

Quiletue Tribe was not a part of. The Quiletue Tribe sought to overturn the IBIA’s decision but failed

to join the Quinault Nation, who later intervened as an indispensable party and filed a motion to

dismiss. The court granted the motion to dismiss and ruled the Quinault Nation’s participation in an

administrative proceeding did not waive tribal immunity in the subsequent action filed by the

Quiletue Tribe and which sought review of the agency’s prior decision. In Quiletue the court upheld

the sovereign immunity of the Quinault Nation because it had done nothing that demonstrated a

waiver. Moreover, the court in balancing the interest of the Quinault Nation, to determine whether or

not they were indispensable, determined that their interest would not be adequately represented.

Thus, the court allowed the Quinault Nation to intervene and found no waiver irrespective of the

action they initiated in a previous administrative proceeding. Such case is distinguishable from the

case at hand.

Likewise in Squaxin Island Tribe the tribe brought suit against the state of Washington for

declaratory and injunctive relief to prevent the state from enforcing a newly enacted liquor law

controlling the sale of liquor to non-Indians. The district court granted the tribe a preliminary

injunction allowing the tribe to sell liquor (which was later dissolved) the state then filed a

counterclaim for taxes due. The state argued that the tribe had waived its immunity by its continued

liquor sales during the preliminary injunction. The court found the state’s counter claim was barred

by the tribe’s immunity. However, the court held, “when tribes obtain a preliminary injunction to
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which they were not entitled, sovereign immunity does not bar the defendant from collecting the

security posted, without resort to a separate action.” The Squaxin Island Tribe, et al. v. The State of

Washington, et al., 781 F.2d 715, 724 (1986). Therefore, the state’s counterclaim was not necessary.

Neither of these cases are analogous to the case at hand and neither address whether or not

removal constitutes a waiver of sovereign immunity. Here, Ms. Bodi initiated the action in state

court. Unlike Quiletue, here, the tribe had every opportunity to represent its interests and assert any

and every defense available such as sovereign immunity in state court. Tribal immunity is equally

available in both federal and state courts. Snow v. Quinault Indian Nation, 709 F.2d 1319, 1321

(1983). However, here defendants voluntarily removed the case to federal court for no principled

reason but as a litigation tactic. The reasons behind the litigation tactic are discussed in detail in

plaintiff’s first brief.

Defendants argue that the issue of whether or not removal constitutes a waiver of immunity is

not well settled. Hence, in making such determination courts consider whether tribal immunity is

akin to state sovereign immunity or that of foreign nations. Defendants rely on the United States

Court of Appeals for the Eleventh circuit decision in Contour Spa; which held, as a matter of first

impression, that the Tribe’s removal did not waive its sovereign immunity. Contour Spa at the Hard

Rock, Inc. v. Seminole Tribe of Fla., 692 F.3d 1200 (2012). In Contour Spa the court declined to

view Indian Tribes as domestic governments and thus found that tribal sovereign immunity was more

analogous to the immunity of foreign sovereigns. However, the court conceded that unlike foreign

sovereigns Indian Tribes do not have an “express statutory right of removal”. Id. Despite

acknowledging that Congress has not afforded Indian Tribes the same protection which it has granted

to foreign sovereigns, with respect to removal, the court offered no persuasive reason to view Tribes

as foreign sovereigns. While there may be similarities between foreign sovereigns and Indian Tribes,

the Supreme Court has ruled that Indian Tribes are domestic sovereigns and not foreign. Blatchford

v. Native Village of Noatak, 501 US 775, 782 (1991). Therefore, Plaintiff urges this court find in the

case at hand that the Shingle Springs Tribe is not a foreign sovereign.

In Contour the court was concerned that Indian Tribes would have no choice of forum if the

court ruled that removal to federal court was a waiver of sovereign immunity. This concept
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completely ignores the fact that the defense of sovereign immunity is equally available to defendants,

in the case at hand, in both state and federal court. Therefore, there is no logical reason for defendants

to remove the case to federal court.

Defendants try to discredit precedent that clearly delineates instances where removal to federal

court was found to be a waiver. Defendants’ interpretation of State Engineer v. S. Fork Band of the

TeMoak Tribe of W. Shoshone Indians is incorrect. The District of Nevada’s decision stands for the

proposition that an Indian tribe’s removal is a waiver of sovereign immunity. While defendants here

highlight that the court considered many factors in addition to the tribe’s joinder in removal, the court

was clear and stated that in State Engineer it found a multiple waiver of tribal immunity. Thus, the

court did not in any way state or imply that removal alone without the presence of any of the other

factors present in State Engineer was not sufficient to constitute a single waiver of tribal immunity.

The court went further to state that “if there has been no waiver of tribal immunity in this case, the

proper remedy is not the dismissal the Tribe requests, but remand to state court.” Id. at 1173. Clearly,

in this case removal alone was sufficient for the court to find a waiver.

The Supreme Court in Lapides addressed problems on “inconsistency and unfairness” by

establishing the precedent that “removal is a… voluntary invocation of a federal court's jurisdiction

sufficient to waive the State's otherwise valid objection to litigation of a matter… in a federal forum.”

Lapides v. Bd. Of Regents of the Univ. Sys. Of Ga., 535 U.S. 613, 624 (2002) . In Lapides the Plaintiff

brought an action in state court and Defendants, as in the case at hand, removed the action to federal

court. There is no contrast between the case at hand and Lapides, as Defendants suggest in their

supplemental brief. Ms. Bodi initiated her action in state court; Defendants chose to voluntarily

become federal Defendants, thus invoking the jurisdiction of the federal court. Defendants correctly

point out that Congress has granted all defendants the choice of litigating their case in federal court.

However, in cases where the defendant enjoys immunity and the action was initiated in state court but

later removed the court has scrutinized the act of removal finding that the Defendant voluntarily

chose to become a federal defendant and; therefore, such removal effectuated a waiver. Id.

Among arguing that Congress has provided every defendant with the option to remove a case

to federal court Defendants argue that Congress has also “expressed interest in the availability for a
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federal forum for federal claims involving Indian Tribes” (See, Def supp brief page 5). Such

statement is inaccurate as it pertains to the case at hand. Defendants cite 28 U.S.C. § 1362, which

states “district courts shall have original jurisdiction of all civil actions, brought by any Indian tribe or

band with a governing body duly recognized by the Secretary of the Interior, wherein the matter in

controversy arises under the Constitution, laws, or treaties of the United States.” Cf. 28 U.S.C. §

1362. This section clearly states that district courts have jurisdiction over all civil actions brought by

an Indian tribe or band. It goes even further to incorporate an Indian population that may not deem

itself a “tribe” but who is recognized by the Secretary of the Interior and thus could avail itself of

those benefits which tribes enjoy. However, 28 U.S.C. § 1362, does not provide federal jurisdiction

for civil actions brought by an individual member of the tribe, nor has this section been interpreted by

the courts to grant such jurisdiction.

In the case at hand, the Tribe did not initiate the action. Moreover, 28 U.S.C. § 1362 cannot

be construed in any way to establish federal jurisdiction when the action was not initiated by a tribe or

band. Here, Ms. Bodi initiated the action and although she is a member of the Shingle Springs Tribe

she brought the action as an individual and employee of the clinic asserting protections the clinic

offers to all those it employs but which she wrongfully denied.

As the court noted in its January 9, 2014 order, there is no principled reason for Defendants to

have removed the case to federal court. Defendants in their supplemental brief offer two reasons.

First, Defendants argue that “tribal immunity is a matter of purely federal law.” Such statement is not

an accurate legal statement. Plaintiff does not dispute that sovereign immunity is a judicial doctrine

created by Congress, but tribal immunity in and of itself does not provide federal jurisdiction. (Oglala

Sioux Tribe, Appellant v. C&W Enterprise Inc. Appellee 487 F.3d 1129, 1131 (2007) (“the existence

of a federal cause of action depends upon the plaintiff's claim rather than any defense that may be

asserted by the defendant. The existence of a tribal immunity defense… will not convert a claim

based on state law into a federal cause of action,”); see also Oklahoma Tax Commission v. Graham,

489 U.S. 838, 840-41 (1989).

Secondly, Defendants state the need for the federal government and the courts, to protect

Indian tribes from being victimized by the parochialism of state institutions. (See, Def. supp Page 5).
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Such concern is certainly not present in the case at a hand and is hardly present in today’s society.

(Kiowa Tribe v. Mfg. Techs., 523 U.S. 751, 758 (1998). Ms. Bodi’s lawsuit for protections under

family and medical leave acts (both state and federal) does not touch on any tribal membership or

self- governance issues. But rather, Ms. Bodi’s action is premised on laws of general applicability as

it relates to her employment. Therefore, no such parochialism exists in the case at hand and the court

may appropriately find that the Tribes removal to federal court was a waiver of tribal immunity.

III. THIS ACTION DOES NOT INVOLVE AN INTRAMURAL TRIBAL DISPUTE, THUS
MS. BODI SHOULD BE AFFORDED NO LESS PROTECTION SIMPLY BECAUSE
SHE IS A TRIBE MEMBER.

Defendants argue that the case at hand involves purely intramural matters and thus the courts

are prohibited from implying a waiver of tribal sovereign immunity from the Tribe’s conduct. The

Ninth Circuit holds that the doctrine of tribal sovereignty applies only to tribal government and

“purely intramural matters such as conditions of tribal membership, inheritance rules, and domestic

relations.” [Karuk Tribe, 260 F.3d at 1079 (9th Cir. 2001); Donovan v. Coeur d’Alene Tribal Farm

(“Coeur d’Alene”), 751 F.2d 1113, 1116 (9th Cir. 1985).] Moreover, the Ninth Circuit maintains that

tribal sovereign immunity does not extend to tribe-run businesses that do not relate to the government

function of the tribe. [Coeur d’Alene, 751 F.2d at 1116]. Defendants rely on three cases in which the

plaintiff was a member of the tribe and also employed by the tribe. EEOC v. Fond du Lac Heavy

Equip. & Constr. Co., Inc, 986 F.2d 246, 249 (8th Cir. 1993); Middletown Rancheria of Pomo Indians

v. W.C.A.B., 60 Cal.App.4th 1340, 1347-48 (1998); White Mountain Apache Tribe v. Bracker, 448

U.S. 136, 142-43 (1980). In those cases the court found such employment relationship to be

intramural. However, in the case at hand there is no employment relationship between the tribe and

Ms. Bodi and the clinic is not an arm of the tribe.

This action does not involve an intramural tribal dispute. Although Ms. Bodi is a member of

the Shingle Springs Tribe, her position as Executive Director did not involve tribal governance or

intramural matters. As Executive Director, Ms. Bodi was solely concerned with the day to day

operations of the clinic. She reported directly to the health board and not the Tribal council. Further,

the clinic itself was fiscally separate from the tribe and employed and serviced more non-Indians than

Indians. Therefore, not only was the clinic financially independent from the Tribe, it did not operate
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for the primary benefit of the tribe nor did it promote self-governance. Essentially, the clinic was a

commercial activity that had no relation to any tribal government function. Congress’ “desire to

promote the goal of Indian self-government, including…encouraging tribal self-sufficiency and

economic development” cannot be achieved in a commercial activity that is fiscally separate from the

tribe and that employs and services primarily non-Indians. Therefore, the court’s refusal to apply

sovereign immunity in the case at hand would not interfere with tribal self-governance.

IV. CONCLUSION

In conclusion, Plaintiff urges the court to scrutinize Defendants’ litigation conduct and find

that litigation tactic of removing Ms. Bodi’s action to federal court was a waiver of tribal immunity.

Moreover, Ms. Bodi’s claim does not involve an intramural tribal dispute. Thus, Plaintiff

respectfully ask the court to find that Ms. Bodi should be afforded no lesser protection than any other

employee of the clinic, regardless of her being a tribe member.

DATED: February 6, 2014 AD ASTRA LAW GROUP, LLP

/s/ Wendy L. Hillger
Wendy L. Hillger

Attorneys for Plaintiff BETH BODI
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