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UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF NEVADA 
 
GRAND CANYON SKYWALK 
DEVELOPMENT, LLC, a Nevada limited 
liability company; DAVID JIN, an individual; 
THEODORE (TED) R. QUASULA, an 
individual, 
 
                                      Plaintiffs, 
 
 vs. 
 
RUBY STEELE, et al. 
 

                  Defendants. 
  

  
Case No.:  2:13-cv-00596-RCJ-GWF 
 
 
 

REPLY IN SUPPORT OF  
HUALAPAI TRIBAL COUNCIL DEFENDANTS’ 

MOTION TO DISMISS AND/OR STAY  
 

 

I. PLAINTIFFS FAIL TO STATE A CLAIM UNDER RULE 12(B)(6) 

The Tribal Council Defendants’ motion to dismiss challenges the sufficiency of the 

allegations of plaintiffs’ complaint.  In their opposition, plaintiffs offer little resistance and much 

misdirection.  Relying on an obsolete “no set of facts” standard, plaintiffs contend that “their 

claims must stand.”  Opp’n, 10:14-11:10 (citing outdated cases applying an overruled pleading 

standard of Conley v. Gibson, 355 U.S. 41 (1957)).  In addition, plaintiffs claim that their 

complaint is sufficient to show fault amounting to at least negligence, but they fail to point to any 

allegation that shows actual malice, which is essential to their claims.1  Opp’n, 22:8-19.  And, 

referencing merely a small sample of the exhibits to their complaint, plaintiffs focus on isolated 

words within, rather than the overall context of, statements attributed to one of the Tribal Court 

                                                 
1 Plaintiffs concede that their business disparagement and conspiracy claims stand or fall based on the viability of their 
defamation claim.  Opp’n, 24:9-10.  As a consequence, the Tribal Council Defendants’ reply will focus on this 
defamation claim.    
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Defendants in an unsuccessful effort to portray – through this cherry- or nitpicking – the 

statements as both factual and false.  Opp’n, 22:21-23:17.  Plaintiffs’ flawed arguments cannot 

stand in the way of dismissal.     

a. Plaintiffs’ Complaint Is Insufficient and Cannot “Unlock the Doors of Discovery” 

Plaintiffs attempt to salvage their complaint by ignoring pleading requirements established 

by the Supreme Court in Twombly and Iqbal.  They assert that a motion to dismiss may be granted 

“only if it appears to a certainty that the Plaintiff would not be entitled to relief under any set of 

facts that could be proven.”  Opp’n, 11:5-6.  The Court in Twombly, however, explicitly rejected 

any such proposition, commenting that this “no set of facts” standard “has earned its retirement” 

and “is best forgotten[.]”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 563 (2007).   

Plaintiffs’ complaint must provide not only notice of what specific claim is being alleged 

but also “the grounds upon which it rests.”  Id. at 555.  “[M]ore than labels and conclusions” or a 

“formulaic recitation of the elements of a case of action” is required.  Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009).  See also Twombly, 550 U.S at 556 n.3.  When viewed against the correct legal 

standard, plaintiffs’ complaint fails to pass muster.  

In their opposition, plaintiffs resort to, rely on, and even conjure up supposed factual 

“allegations” that they failed to plead in their complaint.2  See Tietsworth v. Sears, 720 F. Supp. 2d 

1123, 1145 (N.D. Cal. 2010) (“It is axiomatic that the complaint may not be amended by briefs in 

opposition to a motion to dismiss.”).  Nor does it avail plaintiffs to urge the need for discovery to 

fish for facts they fail (and have no reasonable basis) to allege.  See, e.g., Opp’n, 10:8-10 (“This 

case should move forward into discovery so Plaintiffs can obtain a more complete record…”).  

The Supreme Court has observed:  “Rule 8 marks a notable and generous departure from the 

hyper-technical, code-pleading regime of a prior era, but it does not unlock the doors of discovery 

for a plaintiff armed with nothing more than conclusions.”  Iqbal, 556 U.S. at 678-79 (emphasis 

added); see also Micro Motion, Inc. v. Kane Steel Co., Inc., 894 F.2d 1318, 1327 (Fed. Cir. 1990) 

(“The discovery rules are designed to assist a party to prove a claim it reasonably believes to be 

                                                 
2 For example, plaintiffs argue that “the Court must accept Plaintiffs’ allegations that the Defendants were not acting 
within the scope of any tribal authority,” Opp’n, 11:2-3, despite the fact that this “allegation” is asserted only in their 
opposition, is not contained anywhere in the complaint, and, even if it were, amounts to a mere legal conclusion. 
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viable without discovery, not to find out if it has any basis for a claim.”).   

The Ninth Circuit likewise has recognized that “if the allegations of the complaint fail to 

establish the requisite elements of the cause of action, our requiring costly and time consuming 

discovery and trial work would represent an abdication of our judicial responsibility.”  Rutman 

Wine Co. v. E & J Gallo Winery, 829 F.2d 729, 738 (9th Cir. 1987) (internal quotations omitted; 

emphasis added).3    

b. Plaintiffs Are Limited-Purpose Public Figures as a Matter of Law 

Plaintiffs concede that their status as limited-purpose public figures presents a question of 

law.  Opp’n, 19:14-15.  Here, plaintiffs are clearly public figures due to their participation in the 

controversy surrounding the Skywalk and, accordingly, are required to plead actual malice. 

“Limited public figures are individuals who have only achieved fame or notoriety based on 

their role in a particular public issue.”  Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 719, 57 

P.3d 82, 91 (2002) (citing Gertz v. Robert Welch, Inc., 418 U.S. 323, 351 (1974)).  The Nevada 

Supreme Court, adopting United States Supreme Court precedent, emphasized that a plaintiff’s 

status as a limited purpose public figure depends on whether the plaintiff’s participation in a 

public controversy is “voluntary and prominent.”  Id. at 720, 57 P.3d at 91; see also Gertz, 418 

U.S. at 351 (“More commonly, an individual voluntarily injects himself or is drawn into a 

particular public controversy and thereby becomes a public figure for a limited range of issues.  In 

either case such persons assume special prominence in the resolution of public questions.”).  

Applying the federal test, the Pegasus court had no trouble concluding that a plaintiff/restaurant 

was a limited public figure required to show actual malice in connection with a defamation claim 

arising out of a restaurant review.  118 Nev. at 721, 57 P.3d at 92 (“[A] place of public 

accommodation has voluntarily injected itself into the public concern for the limited purpose of 

reporting on its goods and services.”). 

 The Gertz Court explained the rationale for requiring public figures to establish actual 

malice: 
 

                                                 
3 This is particularly so with respect to the First Amendment policies that underlie Nevada’s anti-SLAPP law and the 
Noerr-Pennington doctrine.  See infra, at 8-11. 
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[W]e have no difficulty in distinguishing among defamation plaintiffs.  The first 
remedy of any victim of defamation is self-help—using available opportunities to 
contradict the lie or correct the error and thereby to minimize its adverse impact on 
reputation. Public officials and public figures usually enjoy significantly greater 
access to the channels of effective communication and hence have a more 
realistic opportunity to counteract false statements than private individuals 
normally enjoy.   

Gertz, 418 U.S. at 344 (emphasis added).  In addition to having such “access,” the Court stated 

that public figures, like public officials, attain their public status by assuming “roles of especial 

prominence in the affairs of society. . . . [Generally] those classed as [limited-purpose] public 

figures have thrust themselves to the forefront of particular public controversies in order to 

influence the resolution of the issues involved.  [T]hey invite attention and comment.”  Id. at 345.  

Thus, it is these twin concerns with access to “channels of effective communication” and thrusting 

oneself into the forefront of a public issue that determine whether a plaintiff is a public figure for a 

particular topic.4  

 Here, plaintiffs availed themselves of the “channels of effective communication” and 

“thrust themselves to the forefront of [a] particular public controvers[y]” in connection with the 

debate over the Skywalk.  See, e.g., Compl. Exs. 10-13, 15, 24-25.    

In challenging their status as limited public figures, plaintiffs ignore Gertz and rely instead 

on Bongiovi v. Sullivan, 122 Nev. 556, 138 P.3d 433 (2006).  See Opp’n 19:14-20:9. Bongiovi, 

however, turned on facts that are absent in this action:  (1) unlike plaintiffs here, the plaintiff in 

Bongiovi did not voluntarily come to the forefront of a “local debate concerning medical issues” or 

affirmatively step outside his private realm to attract public attention; and (2) the defamatory 

statements considered by the Bongiovi court were made to a single patient regarding a private 

issue.  122 Nev. at 574.  The Bongiovi decision stands, therefore, for the limited (and inapposite to 

this case) proposition that a doctor’s professional reputation alone cannot render him a limited-

purpose public figure.  See id. at 571, 138 P.3d at 445.   

Here, in contrast, plaintiffs voluntarily sought – and obtained – access to “channels of 

effective communication.”  See Gertz, 418 U.S. at 345.  As the exhibits to the complaint 

                                                 
4 See also infra at 10 (discussing public concern test set forth in Snyder v. Phelps, 131 S. Ct. 1207 (2011)). 
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demonstrate, plaintiffs’ representatives provided the media with their views on the controversy, 

including their criticisms of, among other things, the Tribal Council Defendants’ “extremely 

unfair” eminent domain ordinance, an alleged failure to pay plaintiffs “a dime” since 2007, their 

“draconian power” designed to strip plaintiffs of their constitutional rights, and the alleged desire 

to have “decisions made only by tribal judges that they hire, fire, and pay.”  Compl. at Exs. 10, 12-

13, 24-25.  Plaintiff Jin himself authored an op-ed piece in a major newspaper, Compl. Ex. 15, 

which plaintiffs concede was designed to counter statements made by the Tribal Council 

Defendants and thereby influence public opinion in favor of plaintiffs.  Opp’n, 20:15-16; see also 

Opp’n, 2:15-16 (conceding that Jin “focused his public attention on his business ventures” – the 

business ventures which the Tribal Council Defendants are accused of criticizing (emphasis 

added)). 

In sum, there can be no question that plaintiffs have become participants in, and a 

prominent part of, the public, newsworthy controversy regarding the parties’ rights, status and 

legal relations pertaining to the Skywalk, Pegasus, 118 Nev. at 720, 57 P.3d at 91, and that 

plaintiffs, having access to “channels of effective communication,” chose to thrust themselves into 

the forefront of the Skywalk debate, see Gertz, 418 U.S. at 345.  Plaintiffs are, therefore, limited-

purpose public figures for purposes of the parties’ dispute over the Skywalk, and, as such, they are 

required to show, by clear and convincing evidence, actual malice.       

c. Plaintiffs Fail to Plead Actual Malice 

Apparently relying on the erroneous notion that they are not limited public figures, 

plaintiffs do not challenge – and therefore concede – that they have failed to allege actual malice.  

See LR 7-2(d); Tatum v. Schwartz, No. Civ. S-06-01440 DFL EFB, 2007 WL 419463, *3 

(E.D.Cal. Feb.5, 2007) (holding plaintiff “tacitly concede[d] this claim by failing to address 

defendants’ argument in her opposition” and, for that reason, granting defendants’ motion to 

dismiss).  Moreover, plaintiffs’ discussions regarding knowledge of falsity fail to cite any legal 

authorities or point to (nonexistent) allegations in their complaint that plead fault of any kind on 

the part of the Tribal Council Defendants.  Rather, plaintiffs offer nothing more than an 

unsupported conclusion that the Tribal Council Defendants “at the very least” acted negligently, 

Case 2:13-cv-00596-JAD-GWF   Document 32   Filed 07/19/13   Page 5 of 21



 

  3530681 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6 
Lewis and Roca LLP 

3993 Howard Hughes Parkway 
Suite 600 

Las Vegas, Nevada  89169 
 

the incorrect legal standard for their claims.  Opp’n, 22:12-16.       

There is, consequently, no dispute that, just like the conclusory allegations in the 

complaint, the conclusory assertions in plaintiffs’ opposition fail to satisfy their burden to plead 

actual malice.  See, e.g., Mayfield v. Nat’l Ass’n for Stock Car Auto Racing, Inc., 674 F.3d 369, 

377-78 (4th Cir. 2012) (affirming judgment on the pleadings where plaintiff failed to sufficiently 

allege actual malice); Schatz v. Republican State Leadership Comm., 669 F.3d 50, 56-58 (1st Cir. 

2012) (affirming dismissal where plaintiff failed to sufficiently allege actual malice); Shay v. 

Walters, 702 F.3d 76, 82-83 (1st Cir. 2012) (same).  Because plaintiffs are limited-purposed public 

figures, their admitted failure to plead actual malice renders their complaint insufficient.      

d. The Tribal Council Defendants’ Statements Are Not Defamatory or False 

Plaintiffs fail to oppose a majority of the points raised in the Tribal Council Defendants’ 

motion regarding defamatory construction.  LR 7-2(d); Tatum, 2007 WL 419463 at *3.  

Specifically, they fail to address: (1) media articles in which the Tribal Council Defendants’ 

statements were juxtaposed against contrary statements of plaintiffs or their representatives, see 

Mot., 12:6-13 & 13:5-7 (discussing Compl. Exs. 12-13, 15, 24-25, 33, 37); (2) statements made to 

Tribal members familiar with the heated Skywalk dispute, see Mot., 12:13-15 &13:16-17 

(discussing Compl. Exs. 8, 16-17, 27, 38-39); and (3) statements that clearly reflect that they are 

opinion pieces, see Mot., 12:15-21 (discussing Compl. Exs. 31, 34, 36).  Nor does plaintiffs’ 

opposition address the lack of falsity regarding the FBI investigation (which the opposition’s 

“facts” suggest actually occurred) or Quasula’s loyalty to Jin.  See Mot., 13:13-19 (discussing 

Compl. Exs. 16-17, 29).  

Instead, plaintiffs improperly focus on a word or two contained in merely 2 of the 18 

exhibits containing allegedly defamatory statements attributed to the Tribal Council Defendants 

while claiming, simultaneously and inconsistently, that they should be permitted discovery to 

obtain the “full context of each of the statements.”  Opp’n, 22:28-23:17.  Plaintiffs also lean 

heavily on an admittedly one-sided evidentiary presentation at an arbitration to try to establish 

falsity.  The law, however, compels the conclusion that the alleged statements are not defamatory 

and, further, that plaintiffs have failed to plead falsity (let alone knowing falsity, as required by the 
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actual malice standard).  See Mot., 11:12-13:22. 

Regarding Ms. Counts’ statements contained in exhibits 33 and 36 (the only statements 

plaintiffs actually address in their opposition), plaintiffs harp on her use of the words “fact” and 

“objective,” claiming, based on a misreading of Lubin v. Kunin, 117 Nev. 107, 17 P.3d 422 

(2001), that she “admits” her statements are per se factual.  See Opp’n, 23:4-17.  Not so.  Contrary 

to plaintiffs’ notion that courts are “likely” to undertake a “line by line” analysis to determine 

whether statements may be defamatory, Opp’n, 22:25-26, nothing in Lubin suggests, let alone 

holds, that a court can or should focus on anything other than the context as a whole.  While Lubin 

identifies specific words to support the conclusion that certain statements were ambiguous, it 

never endorsed a “line by line” or single word approach.  Rather, the court explicitly instructed 

that, “[i]n reviewing an allegedly defamatory statement, ‘[t]he words must be reviewed in their 

entirety and in context to determine whether they are susceptible of a defamatory meaning.’”  

Id. at 111, 17 P.3d at 425 (quoting Chowdhry v. NLVH, Inc., 109 Nev. 478, 484, 851 P.2d 459, 

463 (1993)) (emphasis added).  Ms. Counts’ statements, when properly reviewed “in their entirety 

and in context,” cannot be deemed defamatory as a matter of law.  See Mot., 12:5-13:19. 

Plaintiffs also fail to demonstrate the statements at issue were provably false.  They merely 

argue that the statements must be deemed false based upon an arbitrator’s award in a separate 

proceeding to which the Tribal Council Defendants were not parties and in which the defendant/ 

respondent failed to appear at the hearing.  Plaintiffs’ argument is meritless for several reasons.   

• First, any notion that the Tribal Council Defendants’ statements were provably (let alone 
knowingly) false is undercut by the Skywalk Agreement, which obligates GCSD to “construct 
Project Improvements,” which are defined to include “the Glass Bridge and adjacent building 
providing security and structural support . . . together with all related on and off-site 
improvements and infrastructure.”  Skywalk Agreement, Ex. A to Mot., at pp. 4-5 (emphasis 
added).  As the Tribal Council Defendants have noted, the legal issues (regarding breach of the 
Skywalk Agreement and whether the Tribe’s exercise of eminent domain was appropriate) 
remain unresolved and, therefore, cannot be characterized as “objective” and “existing” fact.  
See Mot., 12:21-13:12.   

• Second, the arbitrator’s award undermines plaintiffs’ argument.  By plaintiffs’ own account, 
the arbitrator explicitly declined to find that the various (unspecified) statements were 
slanderous, acknowledging that they could represent mere “points of view.”  Opp’n, 8:17-19.   

• Third, the law is clear that plaintiffs cannot use the arbitrator’s views regarding falsity as a 
form of issue preclusion in this case.  The issue of falsity was not actually litigated or finally 
determined in the arbitration, nor were the Tribal Council Defendants parties to the 
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proceeding.  See Five Star Capital Corp. v. Ruby, 124 Nev. 1048, 1055, 194 P.3d 709, 713 
(2008) (setting forth test for issue preclusion).  

Nor should plaintiffs be permitted to conduct discovery to flesh out/shore up their 

inadequately-pled claims.  Settled principles governing consideration of a motion to dismiss 

support exactly the opposite conclusion.       

II. PLAINTIFFS’ ACTION IS AN IMPERMISSIBLE “STRATEGIC LAWSUIT AGAINST PUBLIC 
PARTICIPATION” THAT MUST BE DISMISSED 

 
a. State Procedural Rules Do Not Apply to This Federal Suit 

Plaintiffs ignore binding Supreme Court authority to argue that Nevada summary judgment 

rules should apply to the Tribal Council Defendants’ special motion to dismiss.  Opp’n, 13:18-

14:23.  Application of this state procedure in federal court is plainly wrong, however.   

Federal courts are governed by federal, not state, procedural rules.  As succinctly stated by 

the Ninth Circuit, “Federal courts must ignore state rules of procedure because it is Congress that 

has plenary authority over the procedures employed in federal court, and this power cannot be 

trenched upon by the states.”  Makaeff v. Trump Univ., LLC, __ F.3d __, 2013 WL 1633097, *16 

(9th Cir. Apr. 17, 2013) (C.J. Kozinski, concurring) (discussing Erie R.R. Co. v. Tompkins).  This 

is so even if application of the federal procedure causes the “federal litigation [to] stray from the 

course it would follow in state courts. . . .  To hold that a Federal Rule of Civil Procedure must 

cease to function whenever it alters the mode of enforcing state-created rights would be to 

disembowel either the Constitution's grant of power over federal procedure or Congress’ attempt 

to exercise that power in the Enabling Act.”  Hanna v. Plumer, 380 U.S. 460, 473-74 (1965).5   

                                                 
5 The Ninth Circuit’s decision in Newsham v. Lockheed Missiles & Space Co. does not bar application of the federal 
procedural rules in this case.  190 F.3d 963, 967, 972-73 (9th Cir. 1999) (en banc) (applying California’s “special 
motion to strike” procedure, pursuant to California’s anti-SLAPP statute, rather than federal procedural rules).  While 
Nevada’s anti-SLAPP provision is similar to California’s provision in some respects, it is not identical.  The Court 
clearly is not bound to apply holdings applicable to California’s anti-SLAPP statute to Nevada’s anti-SLAPP statute.  
E.g., Metabolic Research, Inc. v. Ferrell, 693 F.3d 795-798-800 (9th Cir. 2012) (construing the procedure for appeal 
under Nevada’s anti-SLAPP statute differently than the same procedure under California’s anti-SLAPP statute).  
“[T]here are significant state-by-state variations [of anti-SLAPP statutes] within the circuit, despite facial similarities 
and identical procedural purposes.”  Makaeff v. Trump Univ., LLC, __ F.3d __, 2013 WL 1633097, *18 (Apr. 17, 
2013) (J. Paez, concurring).  This special motion to dismiss is one such variation; unlike its California counterpart, 
Nevada’s anti-SLAPP statute explicitly calls for a “motion to dismiss.”  NRS 41.660(2); compare Cal. Civ. Proc. 
Code § 425.16.  Thus, the Court is not bound to apply the reasoning of Newsham, as this case addresses a separate and 
distinct state statute.  See generally id. at *14-17 (C.J. Kozinski, concurring) (“Newsham was a big mistake”). 
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Thus, this Court must apply the substantive requirements of Nevada’s anti-SLAPP law but 

the procedural requirements of the federal rules governing a motion to dismiss.  Contra, e.g., 

Opp’n, 13:19-14:9 (citing state summary judgment procedure).  Under the applicable federal 

dismissal rules, courts may consider only those allegations raised in a plaintiff’s pleading, not 

extraneous unpled assertions of (purported) fact contained in later filings.  See Iqbal, 556 U.S. at 

668; Tietsworth, 720 F. Supp. 2d at 1145.  Under this proper procedural standard, plaintiffs’ 

claims must be dismissed under Nevada’s anti-SLAPP statute and the Noerr-Pennington doctrine.   
 
b. The Tribal Council Defendants’ Statements Are Protected by Nevada’s Anti-

SLAPP Statute and the Noerr-Pennington Doctrine 

Plaintiffs concede that Nevada’s anti-SLAPP statute and the Noerr-Pennington doctrine 

dispose of lawsuits aimed at chilling a defendant’s First Amendment rights.  See, e.g., Opp’n, 

12:17-23, 13:6-12.  They nonetheless contend that dismissal is unwarranted here because: (1) the 

Tribal Council Defendants failed to show their statements “were made in furtherance of the 

individual defendants’ constitutional right of free speech and concerning a matter of general public 

concern,” Opp’n, 14:25-28; (2) the statements fall within a “Commercial Speech Exemption,” 

Opp’n, 16:26; and (3) there is “a” likelihood that plaintiffs can prevail on their claims, Opp’n, 

18:16-18:21.  Plaintiffs’ arguments misapprehend the law and overlook the factual allegations of 

their own complaint.   
 
i. The Anti-SLAPP Statute and Noerr-Pennington Doctrine Broadly 

Protect the First Amendment by Scrutinizing Claims Before Discovery 

Nevada’s anti-SLAPP statute and the Noerr-Pennington doctrine are designed to protect 

citizens’ First Amendment rights.  These important rights are construed broadly, to provide 

sufficient “breathing space” for citizens to freely engage in speech and petitioning activities –

rights critical to democratic governance. See New York Times v. Sullivan, 376 U.S. 254, 271-72 

(1964); GEORGE W. PRING & PENELOPE CANAN, SLAPPS: GETTING SUED FOR SPEAKING OUT 16 

(Temple Univ. Press 1996) (“We exalt this political-participation right as  . . . one of the 

fundamental principles of liberty and justice which lie at the base of all civil and political 

institutions” (internal quotations omitted)).  Contrary to plaintiffs’ (unsupported) claim that 
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petition activity should be confined only to those statements that explicitly alert their audience of 

their intended petitioning purpose,6 the right to petition is wide-ranging: 
 
[It] covers any peaceful, legal attempt to promote or discourage government action 
at any level (federal, state, or local) and in any branch (legislative, executive, 
judicial, and the electorate).  Protected activities include all means of expressing 
views to the government:  filing complaints, reporting violations of law, testifying 
before government bodies, writing letters, lobbying legislatures, advocating before 
administrative agencies, circulating petitions, conducting initiative and referendum 
campaigns, and filing lawsuits.  It even protects peaceful demonstrations, protests, 
picketing and boycotts aimed at producing government action. 

PRING & CANAN, SLAPPS, at 16; see also Sosa v. DIRECTV, Inc., 437 F.3d 923, 934 (9th Cir. 

2006) (Noerr-Pennington doctrine must be construed broadly to “overprotect[]” the right to 

petition).  Similarly, there is no geographic restriction on the right to petition, especially in a case 

such as this where the matter is, without a doubt, one of public concern in light of the news 

media’s interest and coverage.  See Snyder v. Phelps, 131 Sup. Ct. 1207, 1216 (2011) (a matter is 

“of public concern” when it “‘is a subject of legitimate news interest; that is, a subject of general 

interest and of value and concern to the public.’” (quoting San Diego v. Roe, 543 U.S. 77, 83-84 

(2004)). 

The anti-SLAPP statute and Noerr-Pennington doctrine require courts to scrutinize 

lawsuits that seek to penalize speech and petitioning so that the threat of litigation does not chill 

the exercise of these important First Amendment rights.  As one court explained, 
 

SLAPP suits function by forcing the target into the judicial arena where the SLAPP 
filer foists upon the target the expenses of a defense. The longer the litigation can 
be stretched out, the more litigation that can be churned, the greater the expense 

                                                 
6 Plaintiffs have no legal authority to support their position.  Rather, their argument appears based on their strained 
attempt to distinguish one case (of many) cited in the Tribal Council Defendants’ motion.  See Opp’n, 15:10-22 
(discussing Neville v. Chudacoff).  In plaintiffs’ brief discussion, they claim the Tribal Council Defendants’ conduct is 
not protected petitioning merely because, unlike the Chudcoff defendant’s letter that mentioned litigation, the Tribal 
Council Defendants’ statements selected for publication (often by media outlets that are not a party in this action) do 
not mention their petitioning purpose “or demonstrate in any way why the public in Las Vegas and elsewhere should 
take an interest in, or have a need to know what is going on regarding Hualapai tribal governance and pending judicial 
issues concerning activities on tribal land.”  Opp’n, 15:16-22; see also Opp’n, 15:1-4 (apparently claiming, again 
without support, that the determination of petitioning activity turns on whether a “reader . . . would unlikely believe 
[the statements] were made as comments on pending judicial proceedings, or related to tribal members [sic] rights [to 
petition].”).  Plaintiffs’ narrow reading of Chudacoff is plainly wrong.  See, e.g., Healy v. Tuscany Hills Landscape & 
Recreation Corp., 137 Cal. App. 4th 1, 5 (2006) (holding anti-SLAPP statute is “construed broadly”).  Moreover, their 
position that protection should be afforded only to speech that they believe the public “needs to know” contradicts the 
First Amendment.  Not only do the Tribal Court Defendants have a right to petition and free speech, but the public has 
a related right to know.  See, e.g., Thomas I. Emerson, Legal Foundations of the Right to Know, 1976 Wash. U. L. Q. 
1 (1976) (discussing the Supreme Court’s recognition, under the First Amendment, of the public’s right to know).  
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that is inflicted and the closer the SLAPP filer moves to success.  The purpose of 
such gamesmanship ranges from simple retribution for past activism to 
discouraging future activism.  Needless to say, an ultimate disposition in favor of 
the target often amounts merely to a pyrrhic victory.  Those who lack the financial 
resources and emotional stamina to play out the “game” face the difficult choice of 
defaulting despite meritorious defenses or being brought to their knees to settle.  
The ripple effect of such suits in our society is enormous.  Persons who have been 
outspoken on issues of public importance targeted in such suits or who have 
witnessed such suits will often choose in the future to stay silent. Short of a gun 
to the head, a greater threat to First Amendment expression can scarcely be 
imagined. 

Gordon v. Marrone, 590 N.Y.S.2d 649, 656 (Sup. Ct. 1992) aff'd, 616 N.Y.S.2d 98 (1994) 

(emphasis added and internal footnotes omitted); accord Sosa, 437 F.3d at 934.   

Thus, the goals of the anti-SLAPP statute and Noerr-Pennington doctrine will only be 

furthered if claims that improperly penalize a defendant’s First Amendment conduct are quickly 

dismissed before the defendant must expend resources to defend himself.  Plaintiffs, however, 

seek to do just the opposite:  They ask to pursue discovery and then – after the Tribal Council 

Defendants incur fees and expenses to respond to plaintiffs’ discovery requests – demonstrate that 

their claims are more than a meritless attempt to restrict First Amendment rights.  This approach is 

wrongheaded.  Given both the substantive purpose behind the anti-SLAPP statute and Noerr-

Pennington doctrine, as well as the federal dismissal procedures,7 the Court must scrutinize 

plaintiffs’ claims now, without allowing discovery. 

ii. The Commercial Speech Exemption Does Not Apply  

Plaintiffs’ misleading attempt to apply the commercial speech exemption – a statutory 

exemption under California’s, but not Nevada’s, anti-SLAPP law – must be rejected.  Plaintiffs 

imply that this exemption originated with the United States Supreme Court.  Opp’n, 16:6-13 

(citing Cent. Hudson Gas & Elec. v. Pub. Serv. Comm’n, 447 U.S. 557 (1980) as authority for 

commercial speech exemption “test”).  It did not.  See generally Cent. Hudson Gas & Elec., 447 

U.S. at 572 (striking unconstitutional state regulation banning advertising).  Plaintiffs’ discussion 

of the commercial speech exemption is lifted (footnote references and all) from a law review 

article discussing § 425.17(c) of the California Civil Procedure Code.  Joshua L. Baker, Chapter 
                                                 
7 See Rutman Wine Co. v. E & J Gallo Winery, 829 F.2d 729, 738 (9th Cir. 1987) (quoting Havoco of Am., Ltd. v. 
Shell Oil Co., 626 F.2d 549, 553 (7th Cir. 1980)) (if a plaintiff fails to show a claim has sufficient merit to proceed, 
then “requiring costly and time consuming discovery and trial work would represent an abdication of our judicial 
responsibility”); cf. NRS 41.660(3)(b) (prohibiting discovery). 
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338: Another New Law, Another SLAPP in the Face of California Business, 35 McGeorge L. Rev. 

409, 418 (2004); see also Cal. Civ. Proc. § 425.17(c).  Their attempt to apply the commercial 

speech exemption is an excursion into the irrelevant; the exemption does not exist in Nevada.      

iii. Plaintiffs Fail to Demonstrate They Can Prevail 

Even assuming Nevada’s state procedural requirements were to apply in this federal case 

(they cannot), plaintiffs do not raise a genuine issue of material fact regarding the required 

elements of actual malice and defamatory construction/falsity.  See, e.g., John v. Douglas Cnty. 

Sch. Dist., 125 Nev. 746, 219 P.3d 1276 (2006) (dismissing SLAPP suit where plaintiff provided 

no “evidence that the communications were untruthful or made with knowledge of falsehood”).   

III. THE COURT LACKS PERSONAL JURISDICTION 

The Court lacks personal jurisdiction over the Tribal Council Defendants, as noted in their 

motion.  Regarding general jurisdiction, plaintiffs acknowledge that any Skywalk-related sales that 

occur in Las Vegas benefitted the individual defendants only indirectly, through their status as 

tribal members.  Opp’n, 25:13-17.  Plaintiffs fail, however, to provide any support for their flawed 

argument that such indirect benefit constitutes a “high level of contact” sufficient to “approximate 

physical presence,” as required for general jurisdiction.  See Mot., 24:1-8.  It does not.    

As to specific jurisdiction, plaintiffs do not dispute that the conduct attributed to 

defendants Ruby Steele, Candida Hunter and Wilfred Whatoname, Sr., was not aimed at Nevada.  

Plaintiffs merely refer to a memorandum prepared by Scutari & Cieslak, a separate party.  Opp’n, 

26:1-4.  While this memorandum may evidence Scutari & Cieslak’s intended contacts with 

Nevada, it fails to even suggest that defendants Steele, Hunter and Whatoname each personally 

performed an act within Nevada or otherwise availed themselves of the privileges of conducting 

activities within the state.  See Pebble Beach Co. v. Caddy, 453 F.3d 1151, 1156 (9th Cir. 2006) 

(requiring “something more” to establish personal jurisdiction).  Another party’s work-product, 

the Scutari Defendants’ memorandum, cannot suffice to show that Steele, Hunter and Whatoname 

actually took actions aimed at Nevada.  Moreover, even if such a flaw in logic were ignored, 

plaintiffs fail to show that exercise of jurisdiction in such a case is reasonable.  See id. at 1155.   
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IV. THE COURT MUST DISMISS OR STAY PLAINTIFFS’ CLAIMS FOR FAILURE TO EXHAUST 
TRIBAL REMEDIES  

 When a case involves tribal members, parties must exhaust their tribal remedies unless (1) 

the tribal court asserted jurisdiction in bad faith, (2) exhaustion would be futile, (3) express 

jurisdictional prohibitions apply, or (4) the tribal court plainly lacks jurisdiction.  Atwood v. Fort 

Peck Tribal Court Assiniboine, 513 F.3d 943, 948 (9th Cir. 2008).  Plaintiffs make only a feeble 

attempt to invoke the final exception – that the Hualapai Tribal Court lacks jurisdiction.   

To invoke this exception, however, plaintiffs must show that there are no colorable 

questions about tribal court jurisdiction – in other words, that the Tribal Court’s lack of 

jurisdiction is “plain.”  Stock West Corp. v. Taylor, 964 F.2d 912, 919-20 (1992).  Plaintiffs do not 

come close.  Their jumbled list of arguments is “cut and pasted” from their opposition to the 

Scutari Defendants’ motion to dismiss, much of which is irrelevant here.  Even the relevant 

arguments trip over the foundational rule that a tribal court has exclusive jurisdiction over a suit 

against a tribal member involving claims arising on tribal land, which gives the Tribal Court 

jurisdiction over all of plaintiffs’ claims.  And even if plaintiffs succeed in casting doubt on the 

exhaustion requirement or signaling the need for discovery (which they do not), it would only 

reveal colorable questions that must be resolved by the Tribal Court in the first instance. 

a. Plaintiffs Fail to Show that the Tribal Court Plainly Lacks Jurisdiction 

It is well settled that “tribal courts have exclusive jurisdiction over a suit by any person 

against an Indian for a claim arising in Indian country.”  WILLIAM C. CANBY, JR., AMERICAN 

INDIAN LAW 199 (4th ed. 2004) (citing Williams v. Lee, 358 U.S. 217, 222-23 (1959)); see also 

Philip Morris USA, Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 940 (9th Cir. 2009) 

(“[T]ribal courts have exclusive jurisdiction over suits against tribal members on claims arising on 

the reservation.”).  Here, all of plaintiffs’ claims fall into this category and are thus subject to the 

exclusive jurisdiction of the Hualapai Tribal Court.  

Plaintiffs try to duck this rule by arguing that the Tribal Council Defendants’ statements 

occurred off the reservation and that the Supreme Court’s holding in Montana v. United States 

precludes tribal court jurisdiction.  Neither argument has any merit.  Instead, these arguments 

merely highlight colorable questions about tribal court jurisdiction.   
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i. At the Least, There are Colorable Questions About Whether Plaintiffs’ 
Claims Arose on the Reservation 

Plaintiffs’ claims arise out of statements made by the Tribal Council Defendants that 

plaintiffs lump together under the label of “statements specifically directed towards off reservation 

publications and other media.”  Opp’n, 27.  But the label is misleading.  Many of the allegedly 

defamatory statements were never published off the reservation.   

For example, plaintiff Quasula, a tribal member, claims that certain Tribal Council 

Defendants defamed him in a Tribal Council meeting.  Similarly, the statements made by 

Defendant Whatoname were made in a letter to the Tribe.  Compl. Ex. 8.  Plaintiffs necessarily 

concede that claims based on remarks published on the reservation – in the tribal newsletter, for 

example – are subject to tribal court jurisdiction.  Opp’n, 26:27-28 (“The Tribal Defendants had 

the ability to restrict any comments concerning the Plaintiffs to the reservation . . . but chose not to 

do so.”).  They cannot argue in the same breath that the Tribal Court lacks jurisdiction over such 

claims (especially where Quasula’s claims are between tribal members).  See Davis v. Mille Lacs 

Band of Chippewa Indians, 26 F. Supp. 2d 1175, 1179 (D. Minn. 1998) (“Tribal courts possess 

exclusive jurisdiction over a suit between members of its tribe arising on its reservation.”); 

CANBY, AMERICAN INDIAN LAW 199 (“Necessarily, . . . the tribe has exclusive jurisdiction over 

disputes between tribal members arising on the reservation.”).     

As for claims based on statements published off the reservation, the facts are no different 

from the facts in Stock West.  In that case, nonmember plaintiffs brought a misrepresentation claim 

against a reservation attorney based on a letter that the attorney delivered off-reservation and that 

the plaintiffs relied on.  964 F.2d at 914-15.  The plaintiffs argued that their claim arose off the 

reservation because the plaintiffs’ reliance and the resultant harm did not happen until the letter 

had been delivered.  Id. at 919.  But the Ninth Circuit held that because key events may have 

occurred on the reservation (the research and drafting of the letter) and because the letter’s 

purpose was to induce the plaintiffs to perform a contract on tribal land, there were colorable 

questions about jurisdiction that had to be resolved by the tribal court in the first instance.  Thus, 

exhaustion was required.  Id. at 919-20 (“Whether Colville Tribal law applies to a tort that 

involved certain acts committed on reservation land and other acts committed outside its territorial 
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jurisdiction to induce another to perform a contract on tribal lands presents a colorable question 

that must be resolved in the first instance by the Colville Tribal Courts.”). 

Here, as in Stock West, key events happened on the reservation.  There is no reason to 

believe that the Tribal Council Defendants made the statements at issue off the reservation or that 

their preparation and research happened off the reservation.  And the purpose of the statements 

was to raise awareness of an on-reservation dispute and to persuade tribal members not to overturn 

the Tribe’s eminent domain action by popular initiative or referendum.   

Most importantly, the Tribal Court’s jurisdiction does not have to be certain in order to 

trigger the exhaustion rule; it is enough that there are colorable questions about jurisdiction.  Here, 

plaintiffs prove nothing more than the existence of such questions.  They cement this point by 

arguing that the locus of their tort claims cannot be determined without “broad discovery,” Opp’n, 

34:21, which belies any claim that the Tribal Court plainly lacks jurisdiction.     

In short, since all of plaintiffs’ claims arose on the reservation (including several claims 

that have no off-reservation implications at all), the Tribal Court’s jurisdiction is exclusive.  

Plaintiffs’ arguments, even if accepted, merely underscore the colorable questions about tribal 

court jurisdiction that must be resolved by the Tribal Court in the first instance.  
       

ii. The Montana Rule Does Not Prevent Tribal Court Jurisdiction Over 
Claims that Arise out of Members’ Activities on Tribal Land   

Montana v. United States and its progeny stand for the rule that tribes have no jurisdiction 

over nonmember activity on non-Indian fee land and a tribal court lacks jurisdiction over claims 

that arise out of such activity (the Montana rule).  Grand Canyon, 715 F.3d at 1205.  That is not 

this case.  Here, plaintiffs’ claims arose out of tribal members’ activities on tribal lands.  The 

Tribal Court’s authority is at its greatest here.  Philip Morris USA, Inc. v. King Mountain Tobacco 

Co., Inc., 569 F.3d 932, 940 (9th Cir. 2009) (“[It is] clear that tribal courts have exclusive 

jurisdiction over suits against tribal members on claims arising on the reservation.”); Hinkle v. 

Abeita, 283 P.3d 877, 883 (N.M. 2012) (“[I]t is well settled that where the conduct to be regulated 

is that of a tribal member on non-Indian fee land . . . , tribal authority is near its apogee — being 

eclipsed only when such conduct occurs on tribal-owned land within those boundaries.” (emphasis 
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added)); CANBY, AMERICAN INDIAN LAW 207 (“When the tribal member is the defendant in such a 

case, tribal jurisdiction is exclusive . . . .”).   

Plaintiffs try to squeeze their claims under the Montana rule by again claiming that their 

claims arose off the reservation.  This argument fails for at least two reasons.  First, as discussed 

above, it is simply false – plaintiffs’ claims arose on the reservation (or the issue is at least riddled 

with colorable questions that need to be resolved by the Tribal Court).   

Second, the Montana rule does not apply to claims that arise out of tribal members’ 

activities.  Hinkle, 283 P.3d at 880 (“[T]he common principle among cases that apply the Montana 

rule – that a given tribe exceeded its sovereign powers by exerting jurisdiction over ‘unconsenting’ 

nonmembers of the tribe – is inapplicable to actions filed by nonmembers against tribal 

members.”).                

Even if the Montana rule applied here, there are two exceptions to the rule, both of which 

would grant the Tribal Court jurisdiction if plaintiffs chose to file there.  Under the first exception, 

a tribal court has jurisdiction when a nonmember consents to the tribe’s jurisdiction by entering 

into a consensual relationship with the tribe.  Montana, 450 U.S. at 565.  In the Ninth Circuit, the 

exception is necessarily satisfied when a nonmember brings a suit against a tribal member in tribal 

court because the nonmember voluntarily consents to the tribal court’s jurisdiction.  Smith v. 

Salish Kootenai College, 434 F.3d 1127, 1136-37 (9th Cir. 2006) (“We hold that a nonmember 

who knowingly enters tribal courts for the purpose of filing suit against a tribal member has, by 

the act of filing his claims, entered into a ‘consensual relationship’ with the tribe within the 

meaning of Montana.”).  Thus, the first Montana exception disposes of plaintiffs’ claim that the 

Tribal Court would lack jurisdiction if plaintiffs brought their suit there.   

Under the second exception, tribes have authority “when to hold otherwise would threaten 

the right of reservation Indians to make their own laws and be ruled by them.”  Mont. Dept. of 

Transp. v. King, 191 F.3d 1108, 1115 (9th Cir. 1999) (internal quotation omitted).  The Ninth 

Circuit has stated that depriving a tribal court of jurisdiction over a tort claim against a tribal 

member would have this effect because it would “seriously limit the tribe’s ability to regulate the 

conduct of its own members through tort law.”  Smith, 434 F.3d at 1136; see also Williams, 358 
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U.S. at 223 (“[T]o allow the exercise of state jurisdiction here would undermine the authority of 

the tribal courts over Reservation affairs and hence would infringe on the right of the Indians to 

govern themselves.”).  The second Montana exception therefore applies.    

Finally, like plaintiffs’ other arguments, these arguments do not prove a plain lack of 

jurisdiction.  They merely raise colorable questions to be resolved by the Tribal Court. 

iii. There are Colorable Questions About Tribal Sovereign Immunity 

Plaintiffs state that “if Defendants’ acts were . . . those appropriate for protecting tribal 

rights on tribal territory it is possible the Defendants acted within the scope of some tribal 

authority,” and that this cannot be determined without discovery.  Opp’n, 36:12-19.  Elsewhere 

they say that “[w]hether the Tribal Defendants were acting under the authority, and at the 

direction, of the Tribal Council and might be entitled to certain defenses is a disputed fact . . ..”  

Opp’n, 3:7-9.  These arguments concede that colorable questions exist.   

Similarly, plaintiffs’ refrain that the Court cannot make a determination about exhaustion 

or sovereign immunity without “broad discovery” falls of its own weight.  See, e.g., Opp’n, 34:21 

& n.17, 36:8 & 18-19, 37:9-10.  If broad discovery is necessary, then the Tribal Court cannot 

“plainly” lack jurisdiction.  In their attempt to get their claims over the dismissal hump, plaintiffs 

effectively make their own case for exhaustion of tribal remedies.           

iv. Plaintiffs’ Invented Standards for Exhaustion Hold No Water 

Plaintiffs ignore the colorable-questions standard and, instead, simply invent two of their 

own, claiming that exhaustion is not required unless (1) the Tribal Council Defendants can “prove 

tribal court jurisdiction is proper,” Opp’n, 33:14-15, or (2) “there has been [a] showing that tribal 

self-government” or “the orderly administration of justice” are threatened.  Opp’n, 27:13-14.  

Plaintiffs cite no controlling authority for these “standards,” and there is none.  Even if there were, 

both standards would mandate exhaustion here.   

As discussed above, the Tribal Court has exclusive jurisdiction because plaintiffs’ claims 

are against tribal members and arose on the reservation.  Philip Morris, 569 F.3d at 940.  Thus, the 

Tribal Council Defendants can prove that tribal court jurisdiction is proper.    
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As to plaintiffs’ second standard, promoting tribal self-government and the orderly 

administration of justice are policy reasons for the exhaustion requirement, not prerequisites.  Nat. 

Farmers Union Ins. Cos. V. Crow Tribe of Indians, 471 U.S. 845, 856-57 (1985) (describing the 

policy reasons for the exhaustion requirement).  Plaintiffs’ only support – a Connecticut state court 

case, Drumm v. Brown, 245 Conn. 657 (1998) – contradicts the very point that plaintiffs are trying 

to establish: the Drumm court describes the promotion of tribal self-government and orderly 

administration of justice as “reasons for requiring exhaustion of tribal court remedies” and not as 

prerequisites to exhaustion.  Id. at 666 (internal quotation omitted). 

At any rate, these policies are at play here.  A tribal court’s ability to develop and enforce 

tribal common law and the tribe’s ability to regulate its members’ conduct are both critical aspects 

of self-government.  Smith, 434 F.3d at 1140-41.  And the orderly administration of justice is 

promoted when a tribal court is able to flesh out the factual issues and employ its expertise to the 

benefit of reviewing courts.  Nat. Farmers, 471 U.S. at 856-57. 

b. Plaintiffs’ Remaining Arguments are Irrelevant  

i. The Exhaustion Rule May be Raised by Individual Tribal Members 

Plaintiffs claim that only a tribe can argue that tribal court jurisdiction exists.  Not true.  

Individual tribal members have successfully raised the exhaustion argument before both the 

Supreme Court and the Ninth Circuit.  See, e.g., Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9 

(1987); Philip Morris, 569 F.3d 932; Stock West, 964 F.2d 912; United States v. Plainbull, 957 

F.2d 724 (9th Cir. 1992); Crawford v. Genuine Parts Co., 947 F.2d 1405 (9th Cir. 1991).   

Plaintiffs cite Plains Commerce Bank v. Long Family Land and Cattle Co., 554 U.S. 316 

(2008), to support their claim, but that case says nothing of the sort.  There, the Court held that 

exhaustion was not required because the tribal court lacked jurisdiction over a nonmember 

defendant under Montana and not because individual tribal members, rather than the tribe itself, 

raised the exhaustion rule.  Id. at 341-42.  Plaintiffs’ argument has no foundation in law.   

/ / / 

/ / / 

/ / / 
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ii. Several Arguments Bear No Relation to the Motion 

Plaintiffs appear to have lifted the entire exhaustion section from their opposition to the 

Scutari Defendants’ motion to dismiss without regard to whether the arguments apply.   

For example, plaintiffs frame the Tribal Council Defendants’ exhaustion argument as an 

improper-venue defense.  Opp’n, 32:15-16 (“In their Motion the Tribal Defendants argue 

dismissal for improper venue . . . .”).  But the Tribal Council Defendants never raised a venue 

argument.  In fact, the word “venue” appears nowhere in their motion.  Plaintiffs’ opposition to the 

Scutari Defendants’ venue arguments is inapplicable to the Tribal Council Defendants’ motion.     

Similarly, plaintiffs refer to an argument “that the claims raised in this lawsuit are related 

to the other pending actions based upon a breach of contract.”  Opp’n, 37 n.19; see also Opp’n 

35:1-5.  This too responds to the Scutari Defendants’ motion, which is clear from plaintiffs’ 

citations to the “Scutari Motion.”  Opp’n, 37 n.19.   

These counterarguments bear no relation to the Tribal Council Defendants’ motion or to 

the Court’s consideration of their motion.  
 
V. PLAINTIFFS’ ACTION MUST BE DISMISSED BECAUSE THE TRIBAL COUNCIL DEFENDANTS 

ENJOY TRIBAL SOVEREIGN IMMUNITY 

The issue of tribal sovereign immunity will require “a careful study of the application of 

tribal laws, and tribal court decisions” and must be resolved by the Tribal Court.  Stock West, 964 

F.2d at 920.  But if this Court were nonetheless to decide to rule on this issue, plaintiffs’ claims 

must be dismissed for lack of subject-matter jurisdiction because the Tribal Council Defendants 

are immune from suit as officials of the Hualapai Tribe.  Cook v. AVI Casino Enterprises, Inc., 

548 F.3d 718, 727 (9th Cir. 2008) (“Tribal sovereign immunity extends to tribal officials when 

acting within their official capacity and within the scope of their authority.”).   

Plaintiffs claim that there is no evidence in the record that the Tribal Council Defendants 

were acting as tribal officials: “the [Tribal Council Defendants] . . . claim they were acting under 

the auspice of the Tribal Council even though only three defendants were identified by the 

Plaintiffs as having served on the council at any time . . . .”  Opp’n, 3:2-4.  Plaintiffs’ attempt to 

use the paucity of their allegations as a shield falls flat.  The complaint’s caption identified the 

Tribal Council Defendants as “members of the Hualapai Tribal Council” and the exhibits to the 

Case 2:13-cv-00596-JAD-GWF   Document 32   Filed 07/19/13   Page 19 of 21



 

  3530681 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

20 
Lewis and Roca LLP 

3993 Howard Hughes Parkway 
Suite 600 

Las Vegas, Nevada  89169 
 

complaint, on which plaintiffs stake their claims, likewise identify each of the Tribal Council 

Defendants as members of the Tribal Council.   

Plaintiffs further claim that “[a]t this juncture in the proceeding, the allegations in the 

complaint must be accepted as true such that this Court cannot assume that Defendants’ alleged 

actions were taken within the scope of some tribal authority.”  Opp’n, 36:1-3.  In effect, plaintiffs 

claim that the Court must accept as true the legal conclusion that the Tribal Defendants were 

acting outside the scope of their tribal authority.  This is plainly wrong.  See Twombly, 550 U.S. at 

555 (“[C]ourts are not bound to accept as true a legal conclusion couched as a factual allegation.” 

(internal quotation omitted)).   

Even a cursory review of the exhibits to plaintiffs’ complaint reveals that the Tribal 

Council Defendants made the allegedly defamatory statements in their capacities as members of 

the Tribal Council and that they were acting in a matter that “concern[ed] the welfare of the tribe.”  

Hualapai Const., Ex. E to Mot., at Art. V, sec. (a) (describing the Tribal Council’s authority).         

Thus, the Tribal Council Defendants enjoy tribal sovereign immunity, and this Court lacks 

subject-matter jurisdiction over plaintiffs’ claims. 

VI. CONCLUSION 

For the reasons set forth above, the Tribal Council Defendants request that plaintiffs’ 

complaint be dismissed or that this Court abstain from exercising jurisdiction. 

RESPECTFULLY SUBMITTED this 19th day of July, 2013. 
 
      LEWIS and ROCA LLP     
 
      By:_ /s/ Lindsay Demaree_____________ 
            Thomas G. Ryan (NVB 9378) 
            Lindsay Demaree (NVB 11949) 

3993 Howard Hughes Parkway, Suite 600 
Las Vegas, NV 89169 
Tryan@lrlaw.com 
Telephone: (702) 949-8200 
Facsimile: (702) 949-8398 
Attorneys for Tribal Council Defendants 
Ruby Steele, Candida Hunter, Waylon Honga 
Charles Vaughn, Sr., Sherry Counts and  
Wilfred Whatoname, Sr. 
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CERTIFICATE OF SERVICE 

I certify that on July 19, 2013, I electronically transmitted the attached document to the 

Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice of Electronic Filing 

to the CM/ECF registrants. 
 
Mark Tratos 
Donald L. Prunty 
Laraine M. I. Burrell 
GREENBERG TRAURIG 
3773 Howard Hughes Parkway 
Suite 400 North 
Las Vegas, NV  89169 
 
Nicholas M. Wieczorek 
Suzette P. Ang 
MORRIS, POLICH & PURDY LLP 
500 South Rancho Drive, Suite 17 
Las Vegas, Nevada 89106 
 
     
     _____/s/ Judy Estrada_______________ 
     An Employee of Lewis and Roca LLP 
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