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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

 
State Farm Insurance Companies, ) 
 ) 
 Plaintiff, ) 
 ) CIVIL No. 1:12-cv-094 
 -vs- ) 
 )            PLAINTIFF’S BRIEF IN 
            )    SUPPORT OF MOTION FOR 
Turtle Mountain Fleet Farm LLC;       )          SUMMARY JUDGMENT 
Rich’s Construction, by its owner,       )  
Rich Parisien; Lloyd Greenwood        )  
and Brenda Greenwood, )  
 ) 
 Defendants. ) 
 
 
  

INTRODUCTION 

 This case comes before the court on a request by State Farm for a judgment 

declaring that the Turtle Mountain Tribal Court lacks jurisdiction over the dispute between 

State Farm and Lloyd and Brenda Greenwood (“Greenwoods”).  In order for tribal 

jurisdiction to exist, the conduct alleged by the Greenwoods must have occurred on the 

reservation.  State Farm submits that the Tribal Court lacks jurisdiction, because no 

evidence suggests that conduct forming the basis of the Greenwoods’ claim occurred on the 

reservation.   

STATEMENT OF THE CASE 

 On December 5, 2008, Rich’s Construction commenced an action in the Turtle 

Mountain Tribal Court against Lloyd and Brenda Greenwood (“the Greenwoods”) and State 

Farm Insurance Companies (hereinafter “State Farm”) for payment. (Complaint of Rich 

Parisien, attached as Exhibit A.)  Subsequently, on March 20, 2009, the Greenwoods filed a 
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cross-claim against State Farm.  (Complaint of Lloyd and Brenda Greenwood, attached as 

Exhibit B, and hereinafter referenced as Greenwood Crossclaim). The Greenwoods’ initial 

cross-claim does not specify what type of action was being brought (tort or contract), only 

that State Farm made certain misrepresentations and failed to represent the best interests of 

its insured. (Greenwood Crossclaim, at ¶¶15-19) In an Amended Complaint in Tribal Court, 

served after the filing of this federal action, the Greenwoods explicitly stated claims against 

State Farm of bad faith, negligence, and breach of contract.  

 State Farm moved to dismiss the Greenwoods’ initial cross-claim, asserting that the 

Tribal Court lacked jurisdiction over State Farm under Plains Bank.  (State Farm’s Motion 

for Dismissal, attached as Exhibit C).  Tribal Court subsequently issued an order, dated 

September 8, 2010, in which it dismissed State Farm “from the above captioned matter for 

the reason that this Court lacks jurisdiction over the party of State Farm Insurance 

Companies”.  (Order of Dismissal, attached as Exhibit D). 

 On appeal, the Turtle Mountain Appellate Court found that the Tribal Court did have 

jurisdiction over the Greenwoods’ claims, including bad faith, and remanded the matter to 

the lower court to further explore the merits of the bad faith claim.  (Memorandum Decision, 

filed as ECF No. 25-1).  This decision was based on a statement made during an earlier 

tribal court hearing that State Farm had told the contractor to “make due” with repairs, 

instead of completely replacing the Greenwoods’ home. 

 Having exhausted all their remedies in Tribal Court, State Farm brought this 

declaratory action in United States District Court for the District of North Dakota to 

determine whether or not the Turtle Mountain Tribal Court has jurisdiction over State Farm. 
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STATEMENT OF FACTS 

 State Farm insured a residence owned by the Greenwoods located within the 

external boundaries of the Turtle Mountain Indian Reservation in North Dakota. (Deposition 

Transcript of Bret Taylor, hereinafter referenced as Taylor Depo, and attached as Exhibit E, 

at p. 22).  The Greenwoods’ home was damaged by a tornado on July 7, 2008. (Complaint 

of Lloyd and Brenda Greenwood, at ¶10).  The Greenwoods made a claim with State Farm 

for that damage.  The Greenwoods, not State Farm, selected Rich’s Construction to do an 

estimate and subsequently repair their home.  (Taylor Depo, at p. 8).  The Greenwoods were 

paid directly, pursuant to the State Farm policy, for all that they were entitled to receive, and 

they were to pay Rich’s Construction for the repairs. (Taylor Depo, at pp. 11, 28). 

 The claims process involves the policy holder, Greenwoods, obtaining an estimate 

for repair from their selected construction company, Rich’s Construction. (Taylor Depo, at 

p. 16) State Farm then also estimates the cost of repair.  In this case, Bret Taylor made the 

estimate for State Farm. (Taylor Depo, at p. 16).  Rich’s Construction, however, failed to 

complete their estimate, but indicated after reviewing the State Farm estimate that Rich’s 

Construction would do the work necessary for the repairs for the estimated cost prepared by 

State Farm. (Taylor Depo, at p. 16).  The Greenwoods hired Rich’s Construction to do the 

repairs.  (Taylor Depo, at pp. 8,28). 

 Conversations took place between Bret Taylor of State Farm and Rich Parisien of 

Rich’s Construction about the repair estimate. (Taylor Depo, at pp. 10-12). However, State 

Farm unequivocally denies that they were informed, or that it was even suggested that the 

Greenwood home should be demolished.   
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 Rich’s Construction undertook the repairs, but the Greenwoods were dissatisfied 

with the quality of work and the selection of materials. (Taylor Depo, at pp. 8-9).   They, 

then, refused to pay Rich’s Construction.  (Taylor Depo, at p. 8).  This led to the initial tribal 

court action. 

 All discussion with the State Farm agent regarding coverage, prior to the loss, 

occurred outside the reservation. (Bryan Scweitzer Affidavit, attached as Exhibit F, at ¶IV)  

The insurance application was completed off the reservation. (Bryan Scweitzer Affidavit, at 

¶III) In fact, there are no State Farm offices within the reservation. (Bryan Scweitzer 

Affidavit, at ¶I) State Farm is not a tribal member and has no offices within the external 

boundaries of the Turtle Mountain reservation.  Finally, there is no evidence to suggest that 

any ultimate decisions regarding coverage under the policy or on the Greenwoods’ claim 

was made or implemented on the reservation. 

 The above facts are undisputed.  Applying the undisputed facts to the governing case 

law dictates that summary judgment in favor of State Farm is appropriate. 

ARGUMENT 

I.  STANDARD OF REVIEW 

 Summary judgment is appropriate where the pleadings, discovery, disclosures and 

affidavits show there is no genuine dispute as to any material fact and that the movant, State 

Farm, is entitled to judgment as a matter of law. Fed.R.Civ.P. 56. Summary judgment 

procedure is considered integral to the Federal Rules, which are designed to secure the just, 

speedy and inexpensive determination of every action. Celotex Corp. v. Catrett, 477 U.S. 

317, 327 (1986). 
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 Once State Farm has demonstrated the absence of a genuine issue of material fact 

and entitlement to judgment as a matter of law, the burden shifts to the Greenwoods to go 

beyond the pleadings and set forth specific, admissible facts from which a rational trier of 

fact could find in its favor.  Krein v. DBA Corp., 327 F.3d 723, 726 (8 111 Cir. 2003). The 

Greenwoods “must do more than show that there is some metaphysical doubt as to the 

material facts.” Kiemele v. Soo Line R.R.Co., 93 F.3d 472, 474 (8th Cir. 1996). 

Unsubstantiated, conclusory allegations are inadequate.  “The mere existence of a scintilla 

of evidence in support of the nonmovant' s position is insufficient” to defeat a properly 

supplied motion for summary judgment. Morgan v. United Parcel Serv. of America, Inc., 

380 F.3d 459, 463 (8th Cir. 2004).  Accordingly, when the record, taken as a whole, could 

not lead a trier of fact to find for the Greenwoods, there is no genuine issue for trial, and 

summary judgment in favor of State Farm is proper.  Kiemele v. Soo Line R.R. Co., 93 F.3d 

472, 474 (8th Cir. 1996). 

 In reviewing a tribal court’s determination of its own jurisdiction, a district court 

should view the question of tribal court jurisdiction as a federal question of law subject to de 

novo review. Duncan Energy v.Three Affiliated Tribes of the Fort Berthold Reservation, 27 

F.3d 1300 (8th Cir. 1994)   

II. TRIBAL COURT JURISDICTION OVER NONMEMBERS IS LIMITED 

 Generally, the inherent sovereign powers of an Indian tribe do not extend to the 

activities of nonmembers of the tribe. Montana v. U. S., 450 U.S. 544, 565, 101 S. Ct. 1245, 

1258, 67 L. Ed. 2d 493 (1981) There are two exceptions, though, to this rule.  First, Indian 

tribes may regulate, through taxation, licensing, or other means, the activities of 

nonmembers who enter consensual relationships with the tribe or its members, through 
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commercial dealing, contracts, leases, or other arrangements. Id. Second, a tribe may 

exercise civil authority over the conduct of non-Indians on fee lands within its reservation 

when that conduct threatens or has some direct effect on the political integrity, the economic 

security, or the health or welfare of the tribe. Id. This second exception should be narrowly 

construed.  Cnty. of Lewis v. Allen, 163 F.3d 509, 515 (9th Cir. 1998) As one court put it: 

Indian tribes retain their inherent power [to punish tribal offenders,] to determine 
tribal membership, to regulate domestic relations among members, and to 
prescribe rules of inheritance for members.... But [a tribe's inherent power does 
not reach] beyond what is necessary to protect tribal self-government or to control 
internal relations. 

Strate v. A-1 Contractors, 520 U.S. 438, 459, 117 S. Ct. 1404, 1416, 137 L. Ed. 2d 661 
(1997) 

Because “efforts by a tribe to regulate nonmembers ... are presumptively invalid,” 

the party asserting tribal authority bears the burden of showing that its assertion of 

jurisdiction falls within one of the Montana exceptions. Attorney's Process & 

Investigation Servs., Inc. v. Sac & Fox Tribe of Mississippi in Iowa, 609 F.3d 927, 936 

(8th Cir. 2010), citing Plains Commerce Bank v. Long Family Land & Cattle Co., 554 

U.S. 316, 329, 128 S. Ct. 2709, 2720, 171 L. Ed. 2d 457 (2008). Without such proof, “the 

presumption [of no jurisdiction] ripens into a holding.  Atkinson Trading Co., v. Shirley, 

532 U.S. 645, 659, 121 S. Ct. 1825, 1833-34, 149 L. Ed. 2d 889 (2001) . 

In order, then, for the Turtle Mountain Tribal Court to have jurisdiction over the 

dispute between State Farm and the Greenwoods, the Greenwoods must prove that the 

conduct by State Farm falls under either of the Montana exceptions above.   
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III. THE TRIBAL COURT HAS NO JURISDICTION OVER CONDUCT 

OUTSIDE THE RESERVATION 

 In addition to proving that the conduct of State Farm falls under one of the Montana 

exceptions, the Greenwoods must also show that the conduct forming the basis of the 

Greenwoods’ claims occurred within the external boundaries of the Turtle Mountain 

reservation.  By the specific language of the United States Supreme Court, the Montana 

exceptions are limited to the exercise of civil jurisdiction over “non-Indians on their 

reservations.”  Montana at 565.  As will be discussed below, there is no evidence to suggest 

that any of the conduct the Greenwoods claim constituted their claims occurred on the 

reservation. Therefore, the exceptions set out by the Montana Court are inapplicable.  Since 

the exceptions do not apply, we are left solely with the general rule that tribal courts do not 

have jurisdiction over non-members unless there has been specific authorization by federal 

treaty or statute.  The undersigned has not identified a single federal statute or treaty that 

authorizes the Turtle Mountain Tribal Court to exercise jurisdiction over activity of non-

members off the reservation.  Therefore, under direct and controlling Supreme Court 

precedent the tribal court does not have jurisdiction here. 

 The Eighth Circuit Court of Appeals considered off-reservation conduct by non-

Indians and, after reviewing all evidence and precedential law on the matter, the court 

determined that the tribal court does not have jurisdiction over non-members for activity 

outside the confines of the reservation.  Hornell Brewing Co. v. Rosebud Sioux Tribal Court, 

133 F.3d 1087 (8th Cir. 1998)  In Hornell, the Estate of Tasunke Witko, also known as 

Crazy Horse, filed an action to prevent a brewer from utilizing the Crazy Horse name in the 

manufacture, sale and distribution of an alcoholic beverage called “the original Crazy Horse 
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Malt Liquor.”  Id. at 1088-1089.  In its analysis, the Hornell court recognized that tribal 

jurisdiction over non-members exists in only limited circumstances and that those limited 

circumstances give jurisdiction over non-Indians only when a defendant is on or within the 

boundaries of the reservation. Id. The Eighth Circuit determined that the operative phrase 

for the Montana exceptions was “on their reservations.” Id.  The Eighth Circuit went on to 

state that no case law allowed tribal courts to exercise jurisdiction over the “the activities or 

conduct of non-Indians occurring outside the reservations.”  Id.  

 The United States Supreme Court decisions in Strate, Montana, and the Eighth 

Circuit decision in Hornell dictate that tribal jurisdiction over non-tribal members is limited 

to activities on the reservation.   In this case, there was no conduct by State Farm on the 

reservation that would subject it to tribal jurisdiction under either of the Montana exceptions   

 In Plains Commerce, the U.S. Supreme Court explained in detail what conduct fell under 

the first Montana exception. Plains Commerce Bank, 554 U.S. 316.  That exception allows tribal 

regulation of the “the activities of nonmembers who enter consensual relationships with the tribe or 

its members.” Montana, 450 U.S. at 565.  Such regulation may be done “to the extent necessary to 

protect tribal self-government and to control internal relations. Plains Commerce Bank, 554 U.S. at 

332. The court ruled that the sale of nonmember fee land on the reservation did not quality as an 

“activity” subject to tribal jurisdiction.  The court emphasized that the question for jurisdictional 

purposes was not necessarily whether an activity pursuant to a consensual relationship affected land 

within the reservation, but, rather, whether the specific activity actually took place on the 

reservation. Plains Commerce Bank, 554 U.S. at 334, (“Rather, our Montana cases have always 

concerned nonmember conduct on the land. See, e.g., Hicks, 533 U.S., at 359, 121 S.Ct. 2304 

(Montana and Strate concern “tribal authority to regulate nonmembers' activities on [fee] land” 
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(emphasis added)); Atkinson, 532 U.S., at 647, 121 S.Ct. 1825 (“conduct of nonmembers on non-

Indian fee land”); id., at 660, 121 S.Ct. 1825 (SOUTER, J., concurring) (“the activities of 

nonmembers”); Bourland, 508 U.S., at 689, 113 S.Ct. 2309 (“use of the land”); Brendale, supra, at 

430, 109 S.Ct. 2994 (“use of fee land”); Montana, supra, at 565, 101 S.Ct. 1245 (first exception 

covers “activities of nonmembers”)”).   

 The Plains Commerce court further opined that while a tribe could regulate activities by 

nonmembers that occurred on the land, such as noxious uses that threaten tribal welfare or security, 

the tribe could not regulate the sale of non-Indian fee land, since doing so would not affect the 

political integrity of the tribe.  Plains Commerce, 554 U.S. 336.  In other words, the Plains 

Commerce court said that even if activities by nonmembers who enter consensual relationships with 

the tribe or its members occurs on tribal land, jurisdiction is not triggered unless those activities 

affect the security or welfare of the tribe.   

 In the case at hand, no activities subject to tribal regulation occurred on tribal land, 

nor did any activities occur that would have affected the security or welfare of the tribe.  

State Farm never maintained an office on the reservation.  The contract for insurance was 

signed off the reservation.  The Greenwoods’ business was not solicited within the external 

boundaries of the reservation.  More importantly, there is no evidence to suggest that 

decisions regarding coverage under the policy, or on the Greenwoods’ claim, were made 

and implemented on the reservation.  The only act by State Farm that took place on the 

reservation with regards to this suit was when the State Farm adjuster looked at the 

Greenwoods’ home.  The visit by the adjuster could not form the basis for any of the 

Greenwoods’ claims.  No activity that could be the subject of the Greenwoods’ claims 

occurred on the reservation.  Since it is State Farm’s position that none of the alleged 
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conduct constituting the Greenwoods’ claims occurred on the reservation, it is important, 

then to take a look at each individual claim.  In each claim, if evidence is lacking that the 

conduct or activity forming the basis for the claim occurred on the reservation, then the 

Greenwoods have failed to meet their burden, and summary judgment in favor of State Farm 

is appropriate. 

A. Jurisdiction over each claim must be analyzed individually 

 Before an analysis of each claim occurs, it is instructive to note that tribal court 

jurisdiction over one claim in a suit doesn’t mean tribal jurisdiction exists over all claims in 

a suit.  Each claim must be analyzed individually in terms of the Montana principles to 

determine whether the tribal court has subject matter jurisdiction over it.  Attorney's Process 

& Investigation Servs., Inc. v. Sac & Fox Tribe of Mississippi in Iowa, 609 F.3d 927, 937 

(8th Cir. 2010)  In order to do so, a court must analyze the activities of nonmembers or the 

conduct of non-Indians, and, more specifically, where that conduct occurred.  Attorney's 

Process & Investigation Servs., Inc. v. Sac & Fox Tribe of the Mississippi in Iowa, 809 F. 

Supp. 2d 916, 931 (N.D. Iowa 2011)  As one court explained, A nonmember's consensual 

relationship in one area thus does not trigger tribal civil authority in another – it is not “in for 

a penny, in for a Pound.” Atkinson Trading Co., 532 U.S. at 656.  If a party is asserting the 

first Montana exception, then the question determining tribal jurisdiction for each claim is 

whether the claim has a sufficient nexus to the consensual relationship between the member 

and non-member. See Attorney's Process 609 F.3d at 941, citing Atkinson Trading Co., 532 

U.S. at 1833. 

 In Attorney’s Process, the court analyzed potential tribal jurisdiction over several 

related claims, looking specifically at where the alleged claims occurred. Attorney's Process, 
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809 F. Supp. at 928.  The claims stemmed from a contract that had been signed with a tribal 

member. Attorney's Process, 809 F. Supp. at 925.  Under the contract, the tribal member 

executed a raid on a tribal casino.  Tribal jurisdiction was subsequently found over claims 

resulting from the casino raid.  An additional claim was made for conversion against the 

nonmember for “unauthorized receipt and retention of tribal funds.” Attorney's Process, 809 

F. Supp. 2d at 929.  Although the conversion claim stemmed from the contract with the 

tribal member, the court found that no evidence had been offered to show that the activity 

the conversion claim sought to regulate occurred on tribal land. Id. As a result, the court 

found that tribal jurisdiction over the conversion claim did not exist.  Id. In coming to its 

conclusion, the court explained: 

[T]he Tribe offers nothing to alter this analysis or allow the court to conclude that 
API's conduct underlying the conversion claim occurred on the Tribe's reservation… 
[T]he jurisdictional inquiry focuses not on where the harm was suffered, but 
examines the specific conduct the Tribe's legal claims would seek to regulate… 
Allowing tribal jurisdiction any time a tribe or tribal member suffered harm on the 
reservation could run afoul of the Supreme Court's admonition that the Montana 
exceptions not “be construed in a manner that would ‘swallow the rule’ or ‘severely 
shrink’ it.” 
 

Attorney's Process, 809 F. Supp. 2d at 928,931.  In other words, even if a consensual 

relationship with a tribal member and harm extending to the reservation exists, jurisdiction 

will still be lacking if the specific conduct did not occur on the reservation. 

 In the case at hand, the Greenwoods have asserted that State Farm failed to serve the 

best interests of its insured and withheld information.  It will now be shown that there is no 

evidence to suggest that any such conduct occurred on the reservation to support a claim 

under a contract or tort theory. 

B. No evidence suggests that a breach of contract occurred on the reservation 
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  In their breach of contract claim, the Greenwoods point to an alleged statement of a 

State Farm agent to the general contractor to “make due” with repairs on the Greenwoods’ 

home instead of replacing the home.  The implication is that State Farm did not pay the 

Greenwoods the proper amount.  No evidence exists that this decision to withhold this 

information, or not give proper payment, took place on the reservation.  As the case law 

suggests, any potential breach of contract based on improper payment by State Farm would 

have occurred at the site where decisions were made not to pay.  See, e.g., Turner v. CF&I 

Steel Corp., 510 F.Supp. 537, 541 (E.D. Pa. 1981) (breach of contract to pay benefits 

occurred either where decision as to payments made or location where checks originated); 

Boyer v. J.A. Majors Co. Employee's Profit Sharing Plan, 481 F. Supp. 454, 459 (N.D. Ga. 

1979)(breach of contract to pay benefits occurred at location where defendant made decision 

to stop payment); I. M.D. USA, Inc. v. Shalit, 92 F. Supp.2d 315,318 (S.D.N.Y. 2000) 

(events most closely related to breach occurred in state where defendant decided to withhold 

payment); State ex rel. Missouri Property and Cas. Ins. Guar. Ass. v. Brown, 900 S.W.2d 

268,272 (Mo. App. 1995) (breach of insurance contract occurred where decision not to pay 

was made).   

 The Greenwoods have never offered any evidence to suggest that any claimed decision not 

to pay or to withhold information was ever made on the reservation.  As explained above, proof of 

the site of the conduct is essential to finding jurisdiction over the claim.  The only evidence of 

activity on the reservation was when the adjuster came to see the Greenwoods’ house.  Since no 

other activity was ever shown to have occurred on the reservation, the burden of proving tribal 

jurisdiction is unsatisfied, and the tribe would, therefore, lack jurisdiction over such breach of 

contract claim. 
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B. No evidence suggests that any tort occurred on the reservation 

 This court should not grant tribal court subject matter jurisdiction over any alleged tort 

claims.  In a recent case similar to the one at hand, an insured tribal member brought negligence and 

bad faith claims against its insurer, Progressive Insurance.  (Progressive Specialty Ins. Co. v. 

Burnette, 489 F. Supp. 2d 955, 958 (D.S.D. 2007)). The Insurer: 1) had a consensual relationship 

with the insured, and 2) insured a tribal member’s property, the insured’s vehicle. Nevertheless, the 

court there found that the tribal court lacked subject matter jurisdiction, based on the following 

jurisdictional analysis: 

The agent and the Insurer were non-tribal members… The Insurer has had no dealings with 
the Tribe.  The political integrity, economic security, and health and welfare of the Tribe are 
not affected under the facts of this case.  The insurer never maintained an office or 
established any other physical presence on the reservation.  There is no evidence that Insurer 
has ever entered tribal lands or has ever conducted any business with the Tribe.   
 

Progressive Specialty Ins. Co., 489 F. Supp. at 958  

 In the case at hand, State Farm is a non-tribal member.  It has no dealings with the 

Tribe.  The political integrity, economic security, and health and welfare of the Tribe are not 

affected (more on this is discussed below).  The insurer never maintained an office or 

established any other physical presence on the reservation, other than to have the adjuster 

observe the damage.  No evidence suggests that the alleged conduct forming the basis of the 

Greenwoods’ tort claims, such as withholding information, ever occurred on the reservation.  

There is no evidence to suggest that any decision regarding coverage under the policy or on 

the Greenwoods’ claim was made and implemented on the reservation.  Nor is there any 

evidence that communication with the Greenwoods regarding coverage occurred on the 

reservation.  Again, it is crucial to the jurisdictional analysis to look at not whether any 

“conduct” by State Farm occurred on the reservation, but, rather, whether or not that 
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conduct on the reservation was the specific conduct forming the basis of the Greenwoods’ 

claims.  So far, there is no evidence that any such conduct occurred on the reservation. 

 Of note, much of the Greenwoods’ tort claim involves an inactivity: not disclosing 

important facts.  The first Montana exception, however, speaks to the activity, not inactivity 

of nonmembers.  Since the Greenwoods cannot point to any evidence that conduct 

constituting their claims occurred on the reservation, tribal jurisdiction cannot be 

established. 

 Even if there were, somehow, jurisdiction over the Greenwoods’ attempt to sue in 

contract on the State Farm policy itself, this is distinct from any tort claim against State 

Farm for bad faith or negligence.  As stated above, there must be subject matter jurisdiction 

over each individual claim.  Therefore, subject matter over a contract claim would not 

necessarily entail jurisdiction over a bad faith claim. This is, in fact, the opinion of Allstate 

Indemnity Co., which also involved a bad faith action against an insurance company for its 

handling of a claim that arose when its insured, a tribal member, was involved in an 

automobile accident on the reservation. Allstate Indemnity Co. v. Stump, 191 F.3d 1071 (9th 

Cir. 1999). The court observed, as to the Tribal court's jurisdiction over the claim, that: 

It appears to us that the dispute arises not from the parties' contractual relationship, 
as the first Montana exception requires, but from alleged conduct governed by the 
Montana Unfair Claims Settlement Practices Act. .. See Tynes v. Bakers Life Co., 
224 Mont. 356, 357, 730 P.2d 1115 ( 1986) (action for breach of implied covenant 
of good faith and fair dealing is separate tort action independent of underlying 
insurance contract.) 
 

Allstate Indemnity Co., 191 F.3d at 1076 (emphasis added).  Likewise, as one court 

explained, a “bad faith claim is tortious in nature ... and not an action against an insurance 

company on a policy of insurance.”  Isaac v. State Farm Mut. Auto. Ins. Co., 522 N.W.2d 

752,763 (S.D. 1994) Indeed, it is generally recognized that “a claim alleging breach of the 
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duty of good faith and fair dealing is a cause of action sounding in tort and is distinct from a 

breach of contract action stemming from the same denial or delay of insurance benefits. The 

duty arises not from the terms of the insurance contract but from an obligation the law 

imposes as a result of the special relationship.” State Farm Fire & Cas. Co. v. Woods, 925 F. 

Supp. 1174, 1176 (E.D. Tex. 1996)  Or, as the court in Chavers, put it, “the requirement of 

good faith and fair dealing should be characterized as a duty implied by law.” Chavers v. 

National Security Fire & Cas. Co., 405 So.2d 1, 5 (Ala. 1981) see also Santacruz v. United 

Pacific Ins. Co., 650 F. Supp. 32, 34 (D. Nev. 1986) (“The tort of bad faith arises not from 

the terms of the contract but is a duty imposed by common law, the violation of which is a 

tort.”)   

 In this case, State Farm’s alleged tortious conduct was distinct from the underlying 

contract.  The Greenwoods claimed that their tort claims emanated from an alleged lack of 

transparency and disclosure of important facts by State Farm, but no evidence suggests that 

such conduct occurred while on the reservation.  For these reasons, this court should find 

that the tribal court does not have jurisdiction over the Greenwoods’ tort claims.  As in 

Allstate Indemnity, the Greenwoods’ tort claims arise not from the parties' contractual 

relationship, as the first Montana exception requires, but from alleged conduct governed by 

distinct tort law.  To reiterate, it is not “in for a penny, in for a Pound.” Atkinson Trading 

Co., 532 U.S. at 656.   

C. None of State Farms’ conduct on the reservation falls under the second 

Montana exception. 

The Greenwoods also have not satisfied the second exception set out in Montana.   
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The second Montana exception allows tribes to exercise civil authority over the conduct of 

non-Indians on fee lands within its reservation when that conduct threatens or has some 

direct effect on the political integrity, the economic security, or the health or welfare of the 

tribe. Montana, 450 U.S. at 565.  In Strate, the court noted that proper application of the 

second exception required deference to the Montana court’s determination that “‘[I]ndian 

tribes retain their inherent power [to punish tribal offenders] to determine tribal membership, 

to regulate domestic relations among members, and to prescribe rules of inheritance for 

members.’”  Strate, 520 U.S. at 459 (citation omitted).   The court cautioned, though, against 

an expansive reading of the second exception and gave examples of the type of cases that 

satisfy the second exception, including adoption proceedings where all parties are Tribal 

members or in an action where a non-member filed suit in tribal court against enrolled 

members.  Id. at 458-459.  Finally, the court noted that the key to analysis of the second 

exception is to determine whether the action infringed on the rights of the tribe to make their 

own laws and be ruled by them.  Id. at 459.   Ultimately, the court found the second 

exception applies only when jurisdiction is necessary to protect tribal self-government or 

control internal relations.  Id. 

 As stated above, the only conduct of State Farm on the reservation involved the 

adjuster looking at the Greenwoods’ home.  Such conduct did not form the basis of any 

of the Greenwoods’ claims.  Even if it could be said, though, that the State Farm’s 

alleged tortious conduct and breach of contract occurred on the reservation, these were 

private actions that would have only affected the Greenwoods, and would not affect the 

political or economic integrity or health and welfare of the Turtle Mountain Tribe.   
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 In the event that this court was to find tribal jurisdiction under the second 

Montana exception over the breach of contract claim, tribal jurisdiction nevertheless fails 

as to the tort claims.  As the 8th Circuit has remarked, “the generalized threat that torts by 

or against its members pose for any society is not what the second Montana exception is 

intended to capture.” Attorney's Process, 609 F.3d at 939, quoting  Philip Morris USA, 

Inc. v. King Mountain Tobacco Co., Inc., 569 F.3d 932, 943 (9th Cir. 2009).  Rather, the 

second exception ‘is only triggered by nonmember conduct that threatens the Indian tribe; 

it does not broadly permit the exercise of civil authority wherever it might be considered 

“necessary” to self-government.’ Atkinson Trading, 532 U.S. at 657.  The Greenwoods’ 

tort claims are just the type of generalized tort that does not qualify under the second 

Montana exception.  They do not threaten the Turtle Mountain Tribe.  The alleged torts 

could only affect the Greenwoods, and, therefore, do not fall under the second Montana 

exception.  

CONCLUSION 

 This court lacks subject matter jurisdiction as the conduct at issue occurred 

outside the boundary of the reservation.  To the extent this court believes that any 

conduct of State Farm was tortious, the Plaintiffs cannot show that any such conduct falls 

under either Montana exception .  Therefore, the Montana presumption that tribal courts 

lack jurisdiction over non-members applies.   

 Based upon the foregoing, the Defendant respectfully requests an order that the 

Turtle Mountain Tribal Court lacks subject matter jurisdiction over this dispute. 
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Dated this 1st day of August, 2013. 

     BY: __/s/ Christopher Thompson_________ 
      Christopher J. Thompson (ID #07189) 
     OF: McGEE, HANKLA, BACKES & 
      DOBROVOLNY, P.C. 
      15 2d Ave. S.W., Suite 305 
      P.O. Box 998 
      Minot, ND  58702-0998 
      ATTORNEYS FOR THE PLAINTIFF 
      Telephone No: (701) 852-2544 
      

        

CERTIFICATE OF SERVICE 

I hereby certify that on the 1st day of August, 2013, the Plaintiff’s Brief in Support 

of Motion for Summary Judgment and related exhibits, as well as the Motion for 

Summary Judgment, were filed electronically with the Clerk of Court through ECF, and 

that ECF will send an e-notice of the electronic filing to the following: 

Reed Soderstrom    Robert G. Ackre 
PRINGLE & HERIGSTAD, P.C.  Attorney at Law 
P.O. Box 1000    PO Box 998 
Minot, ND 58702-1000   Cando, ND 58324 

 
 

 
 
__/s/ Christopher Thompson____ 
Christopher J. Thompson (07189) 
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