
UNITED STATES DISTRICT COURT 

DISTRICT OF SOUTH DAKOTA 

CENTRAL DIVISION 

NORMA SORACE, Administratrix   ) 
of the Estate of MELANIE SORACE,  )        CIV. No. 13-3021 - RAL 
Deceased, JAHNEVA CANNADAY,  ) 
Deceased, Guardian for    )    DEFENDANT’S REPLY BRIEF  
DOMINIQUE HARRIS and   ) IN SUPPORT OF ITS MOTION  
TAMAYA SORACE,     ) TO DISMISS 
       ) 
 Plaintiff,      ) 
       ) 
v.       ) 
       ) 
UNITED STATES OF AMERICA,  ) 
       ) 
 Defendant.     ) 

 

Pursuant to Federal Rules of Civil Procedure (Fed. R. Civ. P.) 12(b)(1) and 

(b)(6) and Local Rule 7.1(B), Defendant United States of America, submits this 

Reply Brief in Support of its Motion to Dismiss (ECF 7).  

DISCUSSION 

In the Federal Tort Claims Act (FTCA), Congress gave the federal courts 

jurisdiction only over negligence claims in which "the United States, if a private 

person, would be liable to the claimant in accordance with the law of the place 

where the act or omission occurred."  28 U.S.C. § 1346(b).  When an act occurs 

on an Indian reservation, the relevant “law of the place” for FTCA purposes, is 

law of the state where the reservation is located, rather than tribal law.  

LaFramboise v. Leavitt, 439 F.3d 692, 796 (8th Cir. 2006); Val-U Construction 

Company, Inc. v. United States, 905 F. Supp. 728, 733-34 (S.D. 1995) (South 
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Dakota tort law applied to an FTCA action arising on the Rosebud Indian 

Reservation).   

Failure to show a duty under the law of the place where the conduct 

occurred, deprives the Court of subject matter jurisdiction.  Davis v. United 

States, 395 F. Supp. 793 (D. Neb. 1975), aff’d per curiam, 536 F.2d 758 (8th 

Cir. 1976). See also, Walters v. United States, 474 F.3d 1137 (8th Cir. 2007) 

(because a private party in South Dakota has no duty to prevent washboard 

conditions in a gravel road, the failure to prevent such conditions would not 

give rise to tort liability).  Thus, in order for the Plaintiff to proceed with her 

suit, she must be able to show that the United States had a duty under South 

Dakota law, to arrest the drunk driver before he collided with decedent’s 

vehicle.  Hoekman v. Nelson, 614 N.W.2d 821, 824 (S.D. 2000) (In order to 

maintain a negligence action, a plaintiff must prove a duty existed.)  The United 

States contends that Plaintiff fails to show that the RST LES owed her a duty of 

care, thus the Court lacks jurisdiction.    

a. Motion to Dismiss Standard 

A court may grant a motion to dismiss under Fed. R. Civ. P. 12(b) for 

lack of jurisdiction when it "appears beyond doubt that [the plaintiff] can prove 

no set of facts in support of his claim which would entitle him to relief." Carney 

v. Houston, 33 F.3d 893, 894 (8th Cir. 1994) (citing Conley v. Gibson, 355 U.S. 

41, 45-46 (1957)).  Because jurisdiction is a threshold question, the Court may 

look outside the pleadings in order to determine whether subject matter 

jurisdiction exists. Osborn v. United States, 918 F.2d 724, 728-30 (8th Cir. 
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1990).  Generally a Rule 12(b)(1) motion may not be converted to one for 

summary judgment because a district court has the power to decide disputed 

factual issues and satisfy itself as to its power to hear the case.  Id.  When a 

factual challenge is posed, as in this case, the trial court is free to weigh the 

evidence and satisfy itself as to the existence of its power to hear the case.  The 

existence of disputed material facts will not preclude the trial court from 

evaluating for itself the merits of the jurisdictional claims and no presumption 

of truthfulness attaches to the plaintiff’s allegations.  Id.  A motion made under 

Rule 12(b) challenges the legal theory of the complaint, not the sufficiency of 

any evidence that might be addressed.  The relevant question raised here is 

whether a private individual under like circumstances would be liable under 

state law.  If not, jurisdiction is lacking.   

b. Under State Law, A Private Person Has No Duty to Prevent A Drunk 
Driver from Harming Specific Individuals 
 

In South Dakota, the public duty doctrine is the rule of law.  Generally, 

the doctrine imposes no duty on law enforcement to prevent the misconduct of 

a third person.  Tipton v. Town of Tabor, 567 N.W.2d 351, 356 (S.D. 1997) 

(Tipton II).  The public duty doctrine means that police officers owe a duty to 

the public at large and not to an individual or smaller class of individuals.  This 

rule protects the limited resources of law enforcement and “promotes 

accountability of offenders, rather than police who through mistake fail to 

thwart offenses.  Otherwise, lawbreaker culpability becomes increasingly 

irrelevant with liability focused not on the true malefactors, but on local 

governments.”   Id.     
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Plaintiff cites no South Dakota law establishing a particular or unique 

duty on the part of private person (or police officer) to control the conduct of a 

third party (such as a drunk driver), in order to prevent him from causing the 

Plaintiff (or decedent and her children) harm.  Instead, Plaintiff cites to federal 

regulation, tribal law and BIA Law Enforcement Guidelines,1 none of which 

establishes a duty under South Dakota negligence law.  Internal policies, 

procedures or statutes governing federal actors are only potentially relevant to 

the FTCA’s discretionary function exception to liability; they cannot serve to 

create a substantive cause of action under the FTCA unless the conduct at 

issue is “independently tortious under applicable state law.” Dalrymple v. 

United States, 460 F.3d 1318, 1327 (11th Cir. 2006); Johnson v. Sawyer, 47 

F.3d 716, 727-29 (5th Cir. 1995); Tindall v. United States, U.S. 901 F.2d 53, 56 

(5th Cir. 1990).  Plaintiff has clearly failed to establish that state statutes or 

case law imposes a duty of care under the circumstances of this case.  If there 

is no duty under state law, there is no waiver of the government’s sovereign 

immunity under the FTCA private-person-liability analog and amending the 

complaint would be futile.   

c. A Special Relationship is Lacking 

South Dakota recognizes an exception to the public duty doctrine.  The 

exception recognizes that there may be some limited situations where a duty is 

                                       
1 The District Court has previously held that the BIA Law Enforcement 
Handbook is not binding policy, but rather a guideline for BIA law enforcement 
officers and nothing in the Indian Self-Determination and Education Assistance 
Act requires that the Tribe abide by the handbook.  Duane Cox v. United States, 
Civ 02-3003-RHB, DE 26, p. 5 (August 28, 2002, D.S.D. 2002).   
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owed to individuals or a particular class of persons as opposed to that owed to 

the general public.  The South Dakota Supreme Court established the following 

factors for determining whether governments2 have a duty to act for the 

protection of specific individuals: 

1) The government’s actual knowledge of the dangerous condition, 
 

2) Reasonable reliance by plaintiff on the government’s representations 
and conduct, 
 

3) An ordinance or statute that sets forth mandatory acts clearly for the 
protection of a particular class of persons rather than the public as a 
whole, and 
 

4) Failure to use due care to avoid increasing the risk of harm. 
 

Tipton v. Town of Tabor, 538 N.W.2d 783, 787 (S.D. 1995) (Tipton I).   

In Tipton, the parents of a four-year-old child, who was mauled by caged 

wolf-dog hybrids owned by a private individual, brought suit against city and 

county officials arguing that the Government owed them a special duty beyond 

that owed the general public because a city ordinance forbade keeping “dogs of 

fierce, dangerous or vicious propensities” and state law empowered a sheriff to 

take possession of dangerous animals.  The Tipton court held that these 

statutes delineated no particular class to be protected, nor did they create a 

mandatory obligation.  “Simply because certain laws give [officials] authority to 

act does not mean that a special class is created and needs to be protected.”  

                                       
2 In situations not involving law enforcement but where allegations are made 
that a duty exists to prevent the misconduct of a third party, the plaintiff must 
similarly show: 1) the existence of a “special relationship” between the parties, 
and 2) that the third party’s injurious act was foreseeable.  Kirlin v. Halverson, 
758 N.W.2d 436, 449 (S.D. 2008) (Employer-Employee); Abernathy v. United 
States, 773 F.2d 184 (8th Cir. 1985) (Mental hospital—patient).   
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Tipton II, 567 N.W.2d at 366.  The court went on to hold that there was 

insufficient evidence to support the actual knowledge factor and that there 

were no facts to support reasonable reliance.  Furthermore, Government 

officials took no affirmative action which contributed to, increased or changed, 

the risk which otherwise existed and failure to diminish harm was not enough.  

Id.  Therefore, under the circumstances of that case, no special duty to protect 

existed and liability did not affix.  

In Gleason v. Peters, 568 N.W.2d 482 (S.D. 1997), county police received 

a tip of a potential juvenile party.  An officer arrived at the scene, spoke to the 

owner of the premises about the party and then left to discuss options 

regarding further investigation with other officers.  A chief deputy officer 

suggested a method to assist in obtaining probable cause; however, “officers 

were unable to do so, as they received a priority call regarding another matter 

to be investigated forthwith.”  Id. at 484.  In the meantime, plaintiff’s minor son 

arrived at the party and was assaulted by other students attending the party.  

Plaintiff argued that there was substantial evidence that the officer was aware 

that juveniles were consuming alcohol at the party and, therefore, had a 

special duty to protect their minor son.  Applying the Tipton factors, the Court 

discusses the actual knowledge factor as follows:  

‘[A]ctual knowledge’ means knowledge of ‘a violation of law  
constituting a dangerous condition.’  Constructive knowledge  
is insufficient:  a public entity must be uniquely aware of the  
particular danger of risk to which a plaintiff is exposed.  It  
means knowing inaction could lead to harm.  (Citation omitted).   
In addition, ‘actual knowledge denotes a foreseeable plaintiff with  
a foreseeable injury.’  (Citation omitted).  Therefore, in the case  
before us, the officers must have had actual knowledge that their  

Case 3:13-cv-03021-RAL   Document 15   Filed 12/12/13   Page 6 of 15 PageID #: 118



7 
 

failure to stop the party would lead to [plaintiff’s son] being  
assaulted by individuals who attended the party. 
 

Gleason v. Peters, 568 N.W.2d at 486.  Thus, even assuming that police officers 

knew that juveniles were consuming alcohol at the party, the actual knowledge 

element was not met because there was no evidence that officers knew there 

would be an assault upon plaintiff’s minor.  “In fact, a great leap would be 

required to show [the officer] should have known an assault would occur.”  Id.  

Plaintiff also failed to meet the other three Tipton factors.  Thus, there was no 

special duty owed to the teenager who was beaten at a teenage drinking party. 

Likewise, in Walther v. KPKA Meadowlands Ltd. P’ship, 581 N.W.2d 527 

(S.D. 1998), law enforcement did not owe a special duty to a victim of domestic 

violence when they failed to arrest her abuser.  Walther lived with Seiler, who 

was abusive to her.  The Sioux Falls Police Department was called to respond 

to some of these assaults.  On this particular occasion, police arrived on the 

scene and were informed that the couple had argued and that Seiler had left in 

a pickup.  The police later observed the pickup traveling at a high rate of speed 

almost colliding with a parked car so the police pulled the pickup over.  The 

driver, Seiler, was subsequently arrested for DUI.   Walther then stopped to 

talk to one of the officers who had remained at the scene of the arrest.  When 

asked if Seiler had assaulted her, she responded “no,” then went home.    

Later, Seiler posted bond, went to Walther’s apartment, raped her, and 

stabbed her several times.   Walther sued the city alleging that the police 

department was negligent in failing to arrest Seiler for domestic abuse.  In 

doing so, Walther claimed that many facts were known to the police that 
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should have indicated to them that she was a foreseeable plaintiff with a 

foreseeable injury.  Among other things, she pointed out that police responded 

to a call in regard to a family disturbance, that they were told that she feared 

for her safety and that Seiler had physically pulled her from the car and took 

off in his pickup, apparently chasing her.  There was also evidence of 

numerous past disputes to which police were called.  In spite of this evidence, 

the court determined that the evidence failed to establish that “the officers 

‘must have known’ rather than ‘should have known’ that Seiler would later 

attack Walther.”  Id. at 533.  Therefore, the actual knowledge required by 

Tipton was not established.    

In discussing the Tipton factors, the Walther court also discussed 

whether there was a statute that set forth a mandatory obligation to protect a 

particular class of persons as opposed to a duty to protect the general public.  

It stated that while a state statute (requiring law enforcement to arrest a 

person without a warrant if the officer has probable cause to believe that the 

person has assaulted that person’s spouse or a person with whom the person 

resides or has formerly resided with) specifically mentions a particular class of 

person, i.e., victims of domestic abuse, it first requires that: 

certain statutory requirements must be met.  Among other things, in 
order to make a valid warrantless arrest, an officer must have probable 
cause to believe [that the crime has been committed]. . .  probable cause 
for arrest exists where facts and circumstances within a police officer’s 
knowledge of which he has reasonable trustworthy information ‘are 
sufficient in themselves to warrant a belief by a man of reasonable 
caution that a crime has been . . . committed. 
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Walther, 581 N.W.2d at 534 (citations omitted). Therefore, in that case, a 

determination that probable cause did not exist prohibited plaintiff from 

recovering against the government for any negligent failure to enforce its 

domestic violence laws. 

As shown by these cases, the South Dakota Supreme Court has 

overwhelmingly found that no government liability exists for matters such as a 

police department’s failure to thwart criminal behavior.  Plaintiff argues that 

the Tipton factors are not applicable.  DE 14, p. 10.  If they are not applicable, 

then RST LES owed Plaintiff’s decedent no duty of care.  If they are applicable, 

Plaintiff has not shown disputed material facts to significantly distinguish this 

case from the cases cited herein where South Dakota courts have held that law 

enforcement has no special duty to an injured individual, as opposed to the 

general public.  Applying the Tipton factors to the facts of this case, the United 

States contends that the RST LES did not have a special duty to protect 

decedent, and her children, from Shad Dillon’s wrongdoing; therefore, Plaintiff’s 

claims must fail as a matter of law.   

1.  Actual Knowledge 

A public entity “must be uniquely aware of the particular danger or risk 

to which a plaintiff is exposed.  It means knowing inaction could lead to harm.”  

Gleason, 568 N.W.2d at 486 (citing Tipton II, 567 N.W.2d at 358). Plaintiff 

alleges that “numerous reports were made” to the police that “a pickup truck 

was driving erratically” through Mission, South Dakota; that “these calls” were 

ignored; and the truck, driven by Shad Dillon, was not stopped.  Plaintiff offers 
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the affidavits of Elizabeth Roubideaux Bordeaux (Elizabeth), DE 14-2, and 

former officer, Luck Black Bear (Black Bear), DE 14-3, to support that claim.  

However, these affidavits are vague, contain hearsay and are not supported by 

any phone records or details regarding when these purported calls were made.   

Plaintiff’s affidavits also defy logic.  If Elizabeth (or Dillon’s father) 

possessed knowledge of Dillon’s intoxicated condition, they would have done 

more to prevent him from driving.  Clearly, any calls Elizabeth made to the RST 

LES were at times irrelevant to this case.  See, Affidavit of Grace Her Many 

Horses, DE 16.  Likewise, any alleged reports referenced in Black Bear’s 

affidavit could have been made the day before, the week before, or during any 

other irrelevant time frame.  Moreover, the alleged report of “reckless driving” 

by Black Bear’s brother may have been regarding another vehicle.  Black Bear 

was not on duty as a Tribal officer on June 30, 2011.  See, Affidavit of 

Benjamin Estes, DE 17.  Black Bear admits he does not possess actual first-

hand knowledge of any reports about Shad Dillon made on that day.  Id.  Black 

Bear relies on rumor and hearsay rather than what was directly communicated 

to RST LES.  Notably, even though Black Bear alleges a report made by his 

brother, Plaintiff did not include an affidavit from Black Bear’s brother.  

The affidavits filed by Plaintiff do little to prove what RST LES actually 

heard or saw, have no basis in evidence, and are clearly unreasonable 

inferences.  The affidavits filed in support of the Motion to Dismiss attach 

actual dispatch logs and establishes that RST LES did not receive any 

communications regarding Shad Dillon’s pickup truck being driven erratically 
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prior to the accident.  DE 9, ¶ 3.  The first communication the RST LES 

received was at 8:18 p.m., after the MVA had occurred.  DE 9, ¶ 4.  Dillon was 

not observed by any officer on duty or charged with having knowledge of his 

intoxicated condition.  DE 9.  Thus, Plaintiff fails to establish that RST LES had 

any actual knowledge that Shad Dillon was driving drunk or a danger to 

decedent or her children at any time prior to the accident.   

Even if calls specific to Dillon were made shortly before the accident, they 

would not be sufficient to create a duty in this case.  As Plaintiff points out, 

“strong evidence concerning any combination of the four factors may be 

sufficient to impose liability.”   DE 14, p. 10; Tipton II, 567 N.W.2d at 358.  This 

clearly implies that without strong evidence of a combination of factors, there 

can be no liability.   Indeed, the Tipton II Court went on to hold that “[n]o 

matter the proof on actual knowledge, however, alone it is inadequate to 

establish a private duty.” Tipton II, 567 N.W.2d at 364.  “Only when actual 

knowledge is coupled with one or more of the other factors, can we uphold both 

the spirit and substance of the private duty exception.”  Id; Pray v. City of 

Flandreau, 801 N.W.2d 451 (S.D. 2011).  Plaintiff fails to show any evidence of 

other Tipton factors.   

2. Reasonable Reliance by Plaintiff 

“Reliance must be based on personal assurances.”  Tipton II, 567 N.W.2d 

at 365.  Plaintiff has not alleged specific facts regarding any representations, 

promises or assurances made to the decedent, or her children, that officers 
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could or would respond.3  Indeed, the RST LES never had any contact with the 

decedent until after the accident.  As discussed in the case law, decedent was 

not lulled into a false sense of security or induced to relax her own vigilance or 

forego avenues of protection.  Tipton II, 567 N.W. 2d 365; Pray v. City of 

Flandreau, 801 N.W.2d 451, 455 (S.D. 2011).  Even when a motorist believes 

she will be safe on the road, it does not rise to the level of reliance causing her 

to forgo self-precaution.  Tipton II, 567 N.W. 2d 365.  In this case, the RST LES 

had taken no action which would have caused decedent to rely upon it for 

protection from drunk drivers and particularly from Shad Dillon.     

3. Statute Mandating Protection of Particular Class 

This element “permits recovery against a government entity for negligent 

failure to enforce its laws only when there is language in a statute or ordinance 

which shows an intent to protect a particular and circumscribed class of 

persons.” Tipton II, 567 N.W. 2d 365-6.  In South Dakota, a police officer “may,” 

without a warrant, arrest a person if the officer has probable cause to believe 

an offense has been committed.  S.D.C.L. § 32-23-1.1. However, the statute 

only delineates the general authority of police officers.  It neither imposes a 

mandatory duty to arrest every motorist suspected of driving under the 

influence, nor authorizes negligence actions against officers who do not arrest 

every suspected drunk driver. Id.   

                                       
3 The discussion of duty is limited to the duty owed by a defendant to a 
plaintiff, not a duty owed to a third party.  Thus, any alleged assurances made 
to Elizabeth, as discussed by Plaintiff, DE 14, p. 10, are irrelevant here. 
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The statute at issue, the Constitution, and the Tipton, Gleason and 

Walther cases, establish that an officer must first have probable cause to arrest 

an individual for criminal behavior committed in his presence or must be on 

the scene and have facts and circumstances within his knowledge which are 

sufficient in themselves to warrant a reasonable belief that a crime has been 

committed before he may take custody of an individual, absent an order of the 

court.  The United States asserts that prior to the accident, RST LES had no 

probable cause (facts and circumstances within its knowledge sufficient to 

create a reasonable belief that a crime had been committed) to arrest Shad 

Dillon, nor a mandatory duty to act any more than did the officers in Tipton, 

Gleason, and Walther.  Requiring an arrest each time an officer receives a 

report that an individual has been drinking would likely result in unwarranted 

arrests, thereby infringing upon constitutional rights and exposing officers, in 

many instances, to claims of false arrest.   

The primary purpose of driving under the influence laws is to protect the 

public, not a particular person or class of persons.  The United States contends 

that decedent is not part of a special class that needs to be protected simply 

because a statute gives law enforcement authority to arrest drunk drivers.  

Moreover, such a broad rule would part from the majority of courts that have 

concluded that statutes pertaining to drunk drivers do not give rise to a 

“special duty” of care. Ezell, v. Cockrell, 902 S.W.2d 394, 403 (Tenn. 1995) (no 

special duty owed when Chief of Police failed to arrest decedent for driving 

under the influence);  Barratt v. Burlingham, 492 A.2d 1219, 1222 (R.I. 1985) (a 

Case 3:13-cv-03021-RAL   Document 15   Filed 12/12/13   Page 13 of 15 PageID #: 125



14 
 

police officer's observation of a citizen's conduct that might foreseeably create a 

risk of harm to others, or the officer's temporary detention of the citizen is not 

sufficient in itself to create a "special relationship" that imposes on the officer 

such a special duty).  

4. Aggravation of Harm 

Under the final Tipton factor, the action of the RST LES must be more 

than failure to act.  It must either cause harm itself or expose plaintiffs to new 

or greater risks, leaving them in a worse position than they were before the 

action. Gleason v. Peters, 568 N.W.2d at 487; Tipton II, 567 N.W.2d at 366-67.  

“Failure to diminish harm is not enough.”  Id.  In negligence actions, “cause” is 

determined when “the actor’s negligent conduct actively and continuously 

operate[s] to bring about harm to another.” Restatement (Second) of Torts § 439 

(1964); Coty v. Washoe County, 839 P.2d 97 (Nev. 1992) (deputy sheriff did not 

affirmatively cause the harm in detaining but not arresting intoxicated driver 

who subsequently left scene and became involved in fatal accident).   

All that is alleged here is that RST LES failed to respond and arrest Shad 

Dillon for driving under the influence of alcohol.  The officers did not create the 

peril to decedent or her children.  They took no affirmative action which 

contributed to, increased, or changed the risk which otherwise existed.  At 

most, the officers merely failed to eliminate the danger.  As to the specific 

allegation that the police negligently responded to a call for aid, the general 

rule is that the police are not liable for a total failure to prevent, intervene 

against, or even respond to crime.  Because there is no evidence that RST 
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LES’s failure to respond caused harm itself or exposed decedent or her children 

to new or greater risk, Plaintiff has failed to establish this factor.   

CONCLUSION 
 

 Even if presumed true, Plaintiff’s allegation that the RST LES received 

calls that Shad Dillon was driving drunk or recklessly is insufficient to 

establish that the RST LES owed a special duty to protect the decedent (and 

her children) from the individual who caused this motor vehicle accident. 

Because the facts alleged are not sufficient to state a claim under South 

Dakota law, the Court lacks jurisdiction and the complaint should be 

dismissed pursuant to Fed. R. Civ. P. 12(b).   

Dated this 12th day of December, 2013.  
 

Respectfully submitted,  
 
BRENDAN V. JOHNSON  

      United States Attorney 
  

/s/ Cheryl Schrempp DuPris  
Cheryl Schrempp DuPris  
Assistant United States Attorney  
P.O. Box 7240  
Pierre, SD 57501  
(605) 224-5402  
Cheryl.Dupris@usdoj.gov  
 
Attorneys for the Defendant  
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