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STATEMENT OF JURISDICTION 

The district court exercised its continuing jurisdiction, pursuant to 28 U.S.C. 

§ 1331, to implement the decree in United States v. Washington, 384 F. Supp. 312 

(W.D. Wash. 1974), enforcing the treaty fishing rights of several Pacific Northwest 

Indian tribes.  See id. at 419 (providing for “the continuing jurisdiction of this court 

in order to determine *** whether or not the actions *** by any party *** are in 

conformity with” the decree). 

This Court has jurisdiction under 28 U.S.C. § 1291 because the district 

court’s summary judgment order disposed of all of the claims in this 

subproceeding, and thus constituted a “full adjudication of the issues” that “clearly 

evidences the judge’s intention that it be the court’s final act in this matter.” 

United States v. Lummi Indian Tribe, 235 F.3d 443, 448 (9th Cir. 2000). 

The district court entered judgment on October 15, 2012.  The Lummi 

Nation timely filed a motion for reconsideration on October 24, 2012, and a notice 

of appeal on November 9, 2012.  The notice of appeal became effective upon the 

district court’s denial of reconsideration on February 15, 2013.  Fed. R. App. P. 

4(a)(4)(B)(i).  On February 20, 2013, the Lummi Nation filed a timely amended 

notice of appeal that encompassed both the final summary judgment and the denial 

of reconsideration.  See Fed. R. App. P. 4(a)(4)(B)(ii). 
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 2 

STATEMENT OF THE ISSUES 

1. Whether the district court committed legal error in applying the law of 

the case to the fishing status of the waters west of Whidbey Island when this 

Court’s prior decision neither considered nor decided the fishing status of the 

waters west of Whidbey Island in relationship to the Strait of Juan de Fuca. 

2. Whether, under this Court’s precedent, the Lummi’s usual and 

accustomed fishing grounds include the waters west of Whidbey Island. 

3. Whether the district court applied the wrong burden of proof by 

relieving the Requesting Parties of their burden to prove that “no evidence” 

supports Lummi fishing or travel in the waters west of Whidbey Island, and 

committed legal error in analyzing the record evidence.  
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STATEMENT OF THE CASE 

This case arises from a proceeding brought by Appellees, the Lower Elwha 

S’Klallam Tribe, the Jamestown S’Klallam Tribe, and the Port Gamble S’Klallam 

Tribe (collectively, the “Requesting Parties”), to interpret fishing rights under the 

Treaty of Point Elliott pursuant to a 1974 decree issued by the United States 

District Court for the Western District of Washington (the “Boldt Decree”).  

Specifically, this appeal concerns a dispute over the scope of the Lummi’s “usual 

and accustomed” fishing grounds.  The Boldt Decree determined that the Lummi’s 

usual and accustomed fishing grounds include the marine areas of Northern Puget 

Sound from the Fraser River south to the present environs of Seattle.  The ruling 

did not, however, delineate the western boundaries of the Lummi’s fishing area.  

The district court retained continuing jurisdiction to implement the Boldt Decree.   

In 1989, several tribes, including the Appellees, filed a “request for 

determination” that the Lummi were acting in violation of the Boldt Decree by 

fishing in (1) the Strait of Juan de Fuca; (2) Admiralty Inlet; and (3) the mouth of 

the Hood Canal.  The district court issued an initial decision adverse to the 

Lummi’s fishing rights, but no judgment was ever entered.  The Lummi 

subsequently filed a cross-request for determination, asserting that their usual and 

accustomed fishing grounds include (1) the Strait of Juan de Fuca east from the 

Hoko River to the mouth of Puget Sound; (2) the waters west of Whidbey Island; 
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(3) Admiralty Inlet; (4) the waters south of Whidbey Island to the present environs 

of Seattle; and (5) the waters of Hood Canal south from Admiralty Inlet to a line 

drawn from Termination Point due east across Hood Canal.  The district court 

entered a judgment that treated the area covered by both requests as essentially the 

same, and that held that (1) the Strait of Juan de Fuca; (2) Admiralty Inlet; and (3) 

the mouth of the Hood Canal falls outside the Lummi’s usual fishing grounds. 

On appeal, this Court affirmed in part and reversed in part, holding that the 

Strait of Juan de Fuca and the mouth of the Hood Canal are not within Northern 

Puget Sound and, for that reason, are outside the Lummi’s usual and accustomed 

fishing grounds.  This Court reversed the district court, however, and held that 

Admiralty Inlet is included within the Northern Puget Sound fishing area, and 

therefore falls within the Lummi’s usual and accustomed fishing grounds.   

In 2011, the Appellee Requesting Parties filed a request for determination 

that the Lummi were violating the Boldt Decree by fishing in the waters west of 

Whidbey Island.  The district court granted summary judgment to the Requesting 

Parties, holding that the law of the case and the court’s analysis of the evidence 

before Judge Boldt barred the Lummi from fishing in those particular waters. 

STATEMENT OF FACTS 

A. The Treaty of Point Elliott 

In the mid-nineteenth century, the United States entered into a series of 
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treaties with Indian tribes in what is now western Washington State in order to 

“extinguish the last group of conflicting claims to lands lying west of the Cascade 

Mountains and north of the Columbia River.”  Washington v. Washington State 

Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658, 661 (1979) 

(hereinafter Fishing Vessel Ass’n).  The Lummi Nation entered into the Treaty of 

Point Elliott, Act of Jan. 22, 1855, 12 Stat. 927.  As with other treaties signed by 

Pacific Northwest tribes, the Lummi relinquished their rights in much of the land 

of the Washington Territory in exchange for monetary payments and other 

consideration.  See Fishing Vessel Ass’n, 443 U.S. at 662.   

Although the Treaty of Point Elliott granted most of the Lummi Nation’s 

land rights to the United States, the Lummi “reserv[ed] rights previously 

exercised” with respect to fishing.  Fishing Vessel Ass’n, 443 U.S. at 678 (internal 

quotation marks omitted).  Specifically, the Lummi reserved the “right of taking 

fish at usual and accustomed grounds and stations,” Treaty of Point Elliott, 12 Stat. 

at 928, as did the other tribes in their respective treaties, Fishing Vessel Ass’n, 443 

U.S. at 662.  That reservation of fishing rights in “usual and accustomed grounds 

and stations” was critical to the successful negotiation of the treaties.  Id. at 676; 

see United States v. Washington, 157 F.3d 630, 639 (9th Cir. 1998) (“[T]he Indians 

viewed a guarantee of permanent fishing rights as an absolute predicate to entering 

into a treaty with the United States.”).  
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B. The Boldt Decree 

In 1970, the United States, as trustee for Indian tribes, filed suit against the 

State of Washington seeking an interpretation of the treaties and an injunction to 

protect treaty fishing rights.  Washington, 157 F.3d at 640.  In 1974, Judge Boldt 

issued findings of fact and an injunction (the “Boldt Decree”), United States v. 

Washington, 384 F. Supp. 312 (W.D. Wash. 1974) (ER 118–168).  That decision 

“determined the nature and extent of the [tribes’] off-reservation fishing rights with 

respect to anadromous fish,” which are fish (like salmon) that “migrate up rivers 

from the sea to breed in fresh water.”  Washington, 157 F.3d at 640 & n.3.   

As most relevant here, the Boldt Decree established usual and accustomed 

grounds and stations for the Lummi and other tribes.  The term “usual and 

accustomed grounds and stations” includes “every fishing location where members 

of a tribe customarily fished from time to time at and before treaty times, however 

distant from the then usual habitat of the tribe, and whether or not other tribes then 

also fished in the same waters.”  Washington, 384 F. Supp. at 332 (ER 125 ¶ 8).   

Judge Boldt found that the Lummi Nation’s members had “developed a 

highly efficient technique, known as reef netting, for taking large quantities of 

salmon in salt water.”  384 F. Supp. at 360 (ER 153 ¶ 45).  The Lummi “had reef 

net sites on Orcas Island [and] San Juan Island,” among other places, and also 

“trolled the waters of the San Juan Islands for various species of salmon.”  Id.  
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Judge Boldt further found that the Lummi’s usual grounds include marine areas 

“[i]n addition to the reef net locations.”  Id. (ER 153 ¶ 46) (“Finding of Fact 46”).  

Regarding additional marine areas, Judge Boldt found that “the usual and 

accustomed fishing places of the Lummi Indians at treaty times included,” but 

were not limited to, “the marine areas of Northern Puget Sound from the Fraser 

River south to the present environs of Seattle[.]”  Id. (emphasis added).  Judge 

Boldt specifically acknowledged that additional usual and accustomed fishing 

areas could exist, and “it would be impossible to compile a complete inventory of 

any tribe’s usual and accustomed grounds and stations.”  Id. at 353 (ER 146 ¶ 13). 

In making his factual findings regarding the Lummi’s fishing grounds, Judge 

Boldt relied on a number of evidentiary exhibits.  To begin with, he found that “the 

reports of Dr. Barbara Lane *** have been exceptionally well researched and 

reported and are established by a preponderance of the evidence.”  Washington, 

384 F. Supp. at 350 (ER 143 ¶ 2).  He cited, in particular, Dr. Lane’s report, 

Exhibit USA-30, in support of his factual findings regarding the Lummi.  Id. at 360 

(ER 153 ¶ 46).  Judge Boldt also relied on, inter alia, affidavits filed in a 

nineteenth-century fishing dispute involving the Lummi and several maps, 

including Exhibit USA-62 (ER 171), infra at 9 & n.1.  Id. at 360–361.1 

                                                 
1 No substantive alterations have been made to this map, but land has been 

shaded brown, water shaded blue, and marks tracking particular ship journeys 
deleted solely for readability purposes. 
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In Paragraph 25 of the Boldt Decree, the district court reserved continuing 

jurisdiction to hear future disputes regarding the interpretation and enforcement of 

treaty fishing rights.  Washington, 384 F. Supp. at 419 (ER 167 ¶ 25).  In 

particular, the district court retained jurisdiction to determine “the location of any 

of a tribe’s usual and accustomed fishing grounds not specifically determined by” 

the Boldt Decree.  Id.  The district court also retained jurisdiction to determine 

“whether or not the actions, intended or effected by any party *** are in 

conformity with” the Boldt Decree.  Id.   

Consistent with that reservation of jurisdiction, the district court has since 

adjudicated a series of cases involving issues left unresolved by the Boldt Decree, 

such as identifying the location of usual and accustomed grounds for non-

anadromous fish, see United States v. Washington, 459 F. Supp. 1020, 1049 (W.D. 

Wash. 1978) (Washington II) (decreeing rights to fish herring), and expanding the 

usual and accustomed grounds for particular tribes, see United States v. 

Washington, 626 F. Supp. 1405, 1443 (W.D. Wash. 1985) (Washington III) 

(expanding the usual and accustomed fishing grounds of the Lower Elwha Tribe). 

C. Subproceeding 89-2 

To invoke the court’s continuing jurisdiction, a tribe “must bring a request 

for adjudication *** to the court’s attention through the filing of a ‘Request for 

Determination.’”  Washington, 157 F.3d at 641.  Fifteen years after the Boldt 
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Decree, the Requesting Parties, along with the Skokomish Indian Tribe, filed a 

request for a determination that fishing by the Lummi in “the Strait of Juan de 

Fuca, Admiralty Inlet, which is the body of water west of Whidbey Island, and the 

mouth of Hood Canal” was not in conformity with the Boldt Decree.  ER 108; see 

also Lummi Indian Tribe, 235 F.3d at 446.  That request for determination was 

denoted Subproceeding 89-2.   

1. The District Court Decisions in Subproceeding 89-2 

On cross-motions for summary judgment, the district court (Judge Coyle) 

reviewed Dr. Lane’s report and held that, “from the evidence presented to Judge 

Boldt ***[,] the Lummis’ usual and accustomed fishing places were not intended 

to include the Strait of Juan de Fuca” or the mouth of the Hood Canal.  ER 94.  The 

court further concluded that Admiralty Inlet “is not part of Puget Sound,” is not 

“referred to by name in Dr. Lane’s evidence,” and thus “Judge Boldt did not intend 

Admiralty Inlet to be part of the Lummis’ usual and accustomed fishing places.”  

ER 95.  The district court did not, however, enter a final judgment embodying any 

of those determinations.  Lummi Indian Tribe, 235 F.3d at 447. 

The Lummi subsequently filed a cross-request for determination seeking a 

declaratory judgment that: 

[T]he usual and accustomed fishing grounds and stations of the 
Lummi Indian Tribe include the waters of the Strait of Juan de Fuca 
east from the Hoko River to the mouth of Puget Sound, the waters 
west of Whidbey Island, Admiralty Inlet, the waters south of Whidbey 
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Island to the present environs of Seattle, and the waters of Hood Canal 
south from Admiralty Inlet to a line drawn from Termination Point 
due East across Hood Canal. 
 

ER 75.  Following the cross-request, the parties engaged in discovery related to 

evidence of treaty-time fishing in the waters specified in the Lummi’s cross-

request.  Lummi Indian Tribe, 235 F.3d at 447.  The district court denied summary 

judgment to the Requesting Parties, finding genuine issues of material fact with 

respect to “whether the disputed areas should be added to the Lummi’s usual and 

accustomed grounds and stations.”  Id.   

Prior to trial, however, the district court (Judge Rothstein) granted the 

Requesting Parties’ motion to dismiss.  The court ruled that Judge Coyle’s earlier 

opinion was law of the case even though it was not reduced to a judgment.  ER 73.  

The court concluded that, although the “Lummi’s request is worded differently 

from the [Requesting] Tribes’ original request,” the cross-request “cover[ed] 

essentially the same areas *** challenged in the initial request for determination.”  

ER 69.  Then, finding no legal error in Judge Coyle’s initial opinion, the district 

court adopted the “findings and rulings in that decision,” holding that “Judge Boldt 

did not intend to include the Strait of Juan de Fuca, Admiralty Inlet or the mouth of 

the Hood Canal” in the Lummi usual and accustomed fishing grounds.  ER 73.  

Judge Rothstein entered no judgment with respect to whether any areas should be 

added to the Lummi’s usual and accustomed fishing grounds.  See ER 73. 
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2. Prior Appellate Proceedings 

The Lummi Nation appealed, and this Court reversed in part.  This Court 

examined the meaning of Finding of Fact 46 of the Boldt Decree, which refers to 

the Lummi’s usual and accustomed fishing grounds in “‘the marine areas of 

Northern Puget Sound from the Fraser River south to the present environs of 

Seattle.’”  Lummi Indian Tribe, 235 F.3d at 449.  This Court first found that the 

“phrase used by Judge Boldt”— “‘the marine areas of Northern Puget Sound from 

the Fraser River south to the present environs of Seattle”—“is ambiguous because 

it does not delineate the western boundary of the Lummi’s usual and accustomed 

grounds and stations.”  Id.  In Judge Boldt’s view, “Puget Sound and the Strait of 

Juan de Fuca [were] two distinct regions, with the Strait lying to the west of the 

Sound.”  Id. at 451–452.   

Accordingly, this Court affirmed the district court’s findings that Judge 

Boldt did not “intend[] to include the Strait of Juan de Fuca in the Lummi’s usual 

and accustomed grounds and stations.”  Id. at 452.  But, with respect to Admiralty 

Inlet, this Court reversed.  First, this Court held that, because the Boldt Decree did 

not refer to Admiralty Inlet “as a region separate from ‘Northern Puget Sound,’” 

Judge Boldt’s failure to “specifically name[]” Admiralty Inlet was of no 

consequence, and it did not mean that Admiralty Inlet “was not intended to be 

included” in the Lummi’s fishing area.  Lummi Indian Tribe, 235 F.3d at 452.   
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Second, this Court held that, “[g]eographically,” Admiralty Inlet “was 

intended to be included within the ‘marine areas of Northern Puget Sound from the 

Fraser River south to the present environs of Seattle.’”  Lummi Indian Tribe, 235 

F.3d at 452.  This was because “Admiralty Inlet would likely be a passage through 

which the Lummi would have traveled from the San Juan Islands in the north to the 

‘present environs of Seattle.’”  Id.  Specifically, this Court reasoned: 

If one starts at the mouth of the Fraser River (a Lummi usual and 
accustomed fishing ground and station, see Findings of Fact 45 & 46) 
and travels past Orcas and San Juan Islands (also Lummi usual and 
accustomed grounds and stations, see Finding of Fact 45), it is natural 
to proceed through Admiralty Inlet to reach the “environs of Seattle.” 

Id.  This Court accordingly held that Admiralty Inlet, “consist[ing] of the waters to 

the west of Whidbey Island, separating that island from the Olympic Peninsula,” is 

included in the Lummi’s usual and accustomed fishing grounds.  Id.2   

D. Procedural History 

1. The Requesting Parties’ Application 

Following this Court’s decision, members of the Lummi Nation Natural 

Resources Commission obtained legal advice to identify the boundaries of the 

fishing grounds consistent with this Court’s decision and in a way that would 

                                                 
2 This Court also affirmed the district court with respect to the Hood Canal, 

concluding that, “if Judge Boldt had intended to include the mouth of the Hood 
Canal *** in the Lummi’s usual and accustomed grounds and stations, he would 
not have limited the Lummi’s usual and accustomed grounds and stations to 
‘Northern Puget Sound.’”  Lummi Indian Tribe, 235 F.3d at 452. 
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provide appropriate guidance to Lummi fishers.  ER 54 (Declaration of Elden 

Hillaire, Chair of the Lummi Nation Natural Resources Commission).  The Lummi 

ultimately issued a series of fishing regulations for an area west of Whidbey Island 

and south of the San Juan Islands.  See ER 55. 

In April 2009, the Requesting Parties moved for an Order to Show Cause 

why the Lummi should not be held in contempt for fishing in an area that, 

according to the Requesting Parties, falls within the Strait of Juan de Fuca.  ER 51 

(Order on Motion to Dismiss Order to Show Cause).  The district court (Judge 

Martinez) dismissed the motion, ruling that “[n]owhere did either this Court or the 

Ninth Circuit Court of Appeals define the boundaries of the Strait of Juan de Fuca 

for the purpose of exclusion from the Lummi” usual and accustomed fishing 

grounds.  ER 52.  The Court further directed that any challenges to Lummi fishing 

in the disputed area should be addressed in a new subproceeding filed pursuant to 

Paragraph 25 of the Boldt Decree.  Id.3 

For two and a half years, the Requesting Parties did nothing.  Then, in 

November 2011, the Requesting Parties initiated Subproceeding 11-02 by filing a 

request for determination.  ER 37–50.  The Requesting Parties sought a 

determination that the Lummi’s usual and accustomed fishing grounds do not 

                                                 
3 Paragraph 25 of the Boldt Decision was modified and renumbered by order 

dated August 24, 1993.  United States v. Washington, No. 70-cv-9213, Dkt. 13599 
(W.D. Wash. filed Aug. 24, 1993). 
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include “the eastern portion of the Strait of Juan de Fuca or the waters west of 

Whidbey Island (excepting Admiralty Inlet).”  ER 38.  Specifically, the request 

alleged that the Lummi were acting in violation of the Boldt Decree by fishing in a 

disputed area defined as follows: 

the marine waters northeasterly of a line running from Trial Island 
near Victoria, British Columbia, to Point Wilson on the westerly 
opening of Admiralty Inlet, bounded on the east by Admiralty Inlet 
and Whidbey Island, and bounded on the north by Rosario Strait, the 
San Juan Islands, and Haro Strait. 

ER 38. 

2. The District Court Decision 

The district court granted summary judgment to the Requesting Parties.  ER 

8–23.  The court first assigned the burden of proof to the Lummi “to demonstrate 

that the case area does not lie within the Strait of Juan de Fuca,” rather than 

requiring the Requesting Parties to demonstrate their right to the legal 

determination they sought.  ER 15.  The court then invoked this Court’s earlier 

decision as law of the case and, from that, concluded that Lummi fishing in the 

disputed waters was not in conformity with the original Boldt Decree.  ER 15–18.  

Specifically, the district court relied on Judge Rothstein’s determination that the 

area described in the Lummi cross-request, which listed the waters west of 

Whidbey Island, was the same as the area described in the initial request for 

determination before Judge Coyle, which did not reference those waters.  ER 15–
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16.  Judge Martinez therefore concluded that “the question with respect to waters 

‘west of Whidbey Island’ was resolved by Judge Rothstein and affirmed in that 

respect by the Ninth Circuit Court of Appeals.”  ER 16.  Judge Martinez also cited 

the report of Dr. Lane as further support for his conclusion that the disputed area 

was excluded from the Lummi’s usual and accustomed fishing grounds.  ER 20–

22. 

The district court, however, denied the Requesting Parties’ requests for an 

injunction “permanently” barring the Lummi from exercising treaty fishing rights 

in the disputed waters and for a declaration that the Lummi are “barred by the 

doctrine of res judicata, collateral estoppel, or both, from any further attempt to 

relitigate its treaty right to fish in the eastern portion of the Strait of Juan de Fuca 

or the waters west of Whidbey Island.”  ER 48 (Request for Determination); see 

ER 23 (district court order).  The Requesting Parties did not cross-appeal those 

judgments. 

The Lummi moved for reconsideration on the ground that the district court’s 

decision was overbroad because it interpreted the Lummi’s usual and accustomed 

fishing grounds to exclude waters off the southern coast of the San Juan Islands.  

ER 5–6.  The district court denied that motion on February 15, 2013, but clarified 

that Lummi fishing within “the nearshore waters south of San Juan and Lopez 
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Islands,” defined by reference to Washington state administrative fishing 

regulations, would not violate the court’s summary judgment order.  ER 6.   

SUMMARY OF ARGUMENT 

1. The district court’s holding that the law of the case resolves the 

question of whether the Lummi’s usual and accustomed fishing grounds include 

the waters west of Whidbey Island was straightforward legal error.  The 

foundational requirement for the law-of-the-case doctrine to apply is that the issue 

in dispute was actually and definitively decided in a prior adjudication.  The prior 

district court decisions here, however, did not address the status of Whidbey Island 

waters as a distinct body at all.  Nor did this Court’s prior decision discuss the 

boundary between the waters west of Whidbey Island, at least portions of which 

this Court recognized as part of the Lummi’s usual and accustomed fishing area, 

and the Strait of Juan de Fuca, which is not part of that fishing area.  In addition, 

this Court’s prior decision specifically held that the waters of Admiralty Inlet are 

within the Lummi’s fishing area, and then identified a north-to-south area 

traditionally traversed by Lummi fishers ranging from Fraser River in Canada to 

the present environs of Seattle, with recognized Lummi fishing along the route.  

That determination, combined with this Court’s recognition that some waters west 

of Whidbey Island fall within the fishing area, on its face left open the question of 

where the northern and western boundary of that Whidbey Island fishing area lies 
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and whether those western waters fall within the Northern Puget Sound marine 

areas identified by Judge Boldt.  Law of the case has nothing to do with 

unanswered questions like that. 

2. The district court’s decision also misapplied this Court’s precedent 

establishing a linguistic and geographic framework for determining whether a 

particular body of water falls within the Lummi’s usual and accustomed fishing 

grounds as part of the “marine areas of Northern Puget Sound,” Washington, 384 

F. Supp. at 360  (ER 153 ¶ 46).  The first question is whether there are linguistic 

clues that Judge Boldt considered the waters west of Whidbey Island to be an area 

distinct from the Northern Puget Sound and thus excluded from that fishing area.  

The answer to that question is unequivocally “no” under this Court’s precedent 

because the waters west of Whidbey Island are not separately named in the Boldt 

Decree.   

The second question is whether the disputed area is part of the north-south 

fishing corridor in which the Lummi would have necessarily fished in between 

other parts of their usual and accustomed fishing grounds.  As the only marine 

areas that connect other, undisputed portions of the Lummi usual and accustomed 

fishing grounds, the waters west of Whidbey Island qualify both geographically 

and logically as part of Northern Puget Sound under this Court’s precedent.   
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3. Finally, the district court’s exclusion of the western Whidbey Island 

waters rested on a legally erroneous assignment of the burden of proof.  Under this 

Court’s precedent, the Requesting Parties had the burden of proving that “no 

evidence” before Judge Boldt supported the inclusion of the disputed waters in the 

Lummi’s usual and accustomed fishing grounds.  The district court committed 

legal error by requiring the Lummi to affirmatively prove that the waters fall 

within their fishing area and outside the Strait of Juan de Fuca.  Under the correct 

legal standard, a full and fair reading of the record before Judge Boldt—including 

the report of Dr. Lane, contemporaneous maps, and nineteenth-century affidavits—

evidences Lummi fishing and travel in the waters west of Whidbey Island, as part 

of the marine areas of Northern Puget Sound.  At the very least, material disputes 

of fact regarding the scope of the Lummi’s usual and accustomed fishing grounds 

precluded summary judgment. 

ARGUMENT 

I. STANDARD OF REVIEW 

A district court’s grant of summary judgment is reviewed de novo.  Walls v. 

Central Contra Costa Transit Auth., 653 F.3d 963, 966 (9th Cir. 2011).  Viewing 

the evidence in the light most favorable to the Lummi, this Court must determine 

“whether genuine issues of material fact preclude summary judgment and whether 

the district court correctly applied the relevant substantive law.”  Frank v. United 
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Airlines, Inc., 216 F.3d 845, 849 (9th Cir. 2000).  Questions regarding the 

preclusive effects of prior judgments and the proper allocation of the burden of 

proof are also reviewed de novo.  Id. at 849–850; Molski v. Foley Estates Vineyard 

& Winery, LLC, 531 F.3d 1043, 1046 (9th Cir. 2008). 

II. THE DISTRICT COURT COMMITTED LEGAL ERROR IN 
FAILING TO ANSWER THE BOUNDARY QUESTION THIS 
COURT’S PRIOR DECISION LEFT OPEN  

The district court committed legal error in short circuiting, through a 

misapplication of the law-of-the-case doctrine, its decision on the unanswered 

question of whether the Lummi’s usual and accustomed fishing grounds include 

the waters west of Whidbey Island.  ER 16 (“[T]he question with respect to waters 

‘west of Whidbey Island’ was resolved by Judge Rothstein and affirmed in that 

respect by the Ninth Circuit Court of Appeals.”).  Not only has this Court not 

decided whether the waters west of Whidbey Island are included within Judge 

Boldt’s description of the Lummi’s usual and accustomed fishing grounds—i.e., 

within the “marine areas of Northern Puget Sound from the Fraser River to the 

present environs of Seattle,” Washington, 384 F. Supp. at 360 (ER 153 ¶ 46)—but 

in fact this Court has recognized that Lummi fishers traversed an area that 

geographically includes these specific waters, fishing in numerous areas along the 

way.   
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The law of the case doctrine provides that “a court will generally refuse to 

reconsider an issue that has already been decided by the same court or a higher 

court in the same case.”  Center for Biological Diversity v. Salazar, 706 F.3d 1085, 

1090 (9th Cir. 2013) (internal citation omitted).   The law of the case doctrine only 

applies, however, if “the issue in question must have been decided explicitly or by 

necessary implication in [the] previous disposition.”  Lummi Indian Nation, 235 

F.3d at 452 (internal citation and quotation marks omitted).  In other words, “[t]he 

law of the case acts as a bar only when the issue in question was actually 

considered and decided by the first court.”  United Steelworkers of America v. 

Retirement Income Plan for Hourly-Rated Emps. of Asarco, Inc., 512 F.3d 555, 

564 (9th Cir. 2008) (internal citation omitted).       

In this case, neither this Court not the district court discussed, let alone ruled 

upon, the status of the western Whidbey Island waters at issue here.  Quite the 

opposite, this Court’s decision opened up the very question presented by this case, 

holding that the marine waters of Northern Puget Sound include “a passage 

through which the Lummi would have traveled from the San Juan Islands in the 

north to the present environs of Seattle,” and, additionally, that the waters west of 

Whidbey Island encompassed within Admiralty Inlet—itself an area with 

ambiguous boundaries—are part of the Lummi’s fishing area.  Lummi Indian 

Tribe, 435 F.3d. at 452.   
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The Requesting Parties, in fact, do not—and cannot—contend that this Court 

explicitly determined the status of the waters west of Whidbey Island.  Nor is there 

any question that this Court reversed the district court’s decision in key part, 

making the Requesting Parties’ reliance on the district court’s silent non-discussion 

of the western waters of Whidbey Island a treacherous basis for guidance, let alone 

a claim of law of the case.   

The Requesting Parties argued below, ER 15, that this Court held that the 

term “marine areas of Northern Puget Sound” in Finding of Fact 46 does not 

include the Strait of Juan de Fuca.  Lummi Indian Tribe, 235 F.3d at 451–452.  

True enough.  But the decision contained no reference to the waters west of the 

northern part of Whidbey Island, much less a “considered” determination that the 

waters west of Whidbey Island are part of the Strait of Juan de Fuca and not 

Northern Puget Sound, or any definitive resolution of the boundaries of those key 

geographic areas.  See United Steelworkers, 512 F.3d at 564 (“The law of the case 

acts as a bar only when the issue in question was actually considered and decided 

by the first court.”) (internal question marks omitted). 

The district court’s contention that the Ninth Circuit implicitly resolved the 

issue against the Lummi is equally untenable.  See ER 15–17.  The Ninth Circuit 

described the issue on appeal as “whether Judge Boldt intended for the three 

disputed areas to be included in the Lummi’s usual and accustomed grounds and 
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stations.”  Lummi Indian Tribe, 235 F.3d at 451 (emphasis added).  But that 

reference begs, rather than answers, the question of where, if anywhere, the waters 

west of Whidbey Island fall among the three geographic areas enumerated in the 

Tribes’ initial request for determination.  See ER 108 (seeking a determination with 

respect to “the Strait of Juan de Fuca, Admiralty Inlet [and] the mouth of Hood 

Canal”). 

That omission is critical because the waters west of Whidbey Island were 

identified as a separate body of water in the Lummi’s cross-request.  See ER 75 

(seeking a determination with respect to “[(1)] the waters of the Strait of Juan de 

Fuca east from the Hoko River to the mouth of Puget Sound, [(2)] the waters west 

of Whidbey Island, [(3)] Admiralty Inlet, [(4)] the waters south of Whidbey Island 

to the present environs of Seattle, and [(5)] the waters of Hood Canal south from 

Admiralty Inlet to a line drawn from Termination Point due east across Hood 

Canal”).  Because Judge Rothstein (adopting as law of the case Judge Coyle’s prior 

discussion of the issue) found that the total area was not within the Lummi’s usual 

and accustomed fishing grounds, she had no occasion to address the parties’ 

different characterizations of the divisions and boundaries between the waters at 

issue.  All Judge Rothstein summarily concluded, instead, was that the total waters 

covered by the initial request and the cross-request were “essentially” the same.  

See ER 69 (emphasis added).  Thus, neither Judge Rothstein nor any other court in 
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the history of this dispute has decided whether all of the waters west of Whidbey 

Island are separate from the Strait, as the Lummi contended in their cross-request.   

Nor can Judge Rothstein’s conclusion regarding the essential sameness of 

the waters plausibly be read to exclude every separately delineated area in the 

Lummi’s cross-request from the Lummi usual and accustomed grounds.  Judge 

Rothstein made no mention, for example, of the boundaries and status of the other 

separately delineated area in the Lummi’s cross-request—i.e., “the waters south of 

Whidbey Island to the present environs of Seattle,” ER 75.  On its face, the district 

court’s tripartite formulation—“the Strait of Juan de Fuca, Admiralty Inlet or the 

mouth of the Hood Canal,” ER 73—does not extend to a body of water that 

stretches south from Whidbey Island.  Moreover, this Court has separately held 

that the waters south of Whidbey Island are part of the Lummi’s usual and 

accustomed fishing grounds.  See Muckleshoot Indian Tribe v. Lummi Indian 

Nation, 234 F.3d 1099, 1100–1101 (9th Cir. 2000) (holding the “district court’s 

decision correctly interprets Judge Boldt’s opinion” in finding “that the Lummi’s 

usual and accustomed fishing grounds extended to the northern outskirts, or 

suburbs, of Seattle as they existed in 1974”).  Accordingly, Judge Rothstein’s 

conclusion that the waters were “essentially” the same did not decide the status of 

waters not expressly addressed, and particularly did not decide that the waters west 
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of Whidbey Island were part of the Strait of Juan de Fuca, as opposed to part of the 

marine areas of the Northern Puget Sound.4 

That is doubly true because, on appeal, this Court shifted the analysis by 

focusing not on those different areas as a whole, but on the primary divide between 

the Strait of Juan de Fuca and Northern Puget Sound.  This Court thus imposed a 

geographic disaggregation in legal analysis that Judge Rothstein had not 

undertaken.  See Lummi Indian Tribe, 235 F.3d at 451–452 (“It is clear that Judge 

Boldt viewed Puget Sound and the Strait of Juan de Fuca as two distinct regions, 

with the Strait lying to the west of the Sound.”); id. at 452 (noting that Judge Boldt 

“limited the Lummi’s usual and accustomed grounds and stations to ‘Northern 

Puget Sound.’”).  After considering the evidence before Judge Boldt, this Court 

held that Admiralty Inlet (including some ambiguously bounded portion of the 

waters west of Whidbey Island) was within Northern Puget Sound (and therefore 

within the Lummi’s usual and accustomed fishing grounds), and that the Strait of 

Juan de Fuca was not.   

                                                 
4 Judge Martinez’s assertion that it is a “heavy burden” for the Lummi to 

“demonstrate that the [disputed] area does not lie within the Strait of Juan de Fuca” 
not only gets the burden of proof backwards, see Part IV, supra, but misstates the 
import of the Lummi cross-request.  ER 15.  Although the Lummi “specifically 
described this area” in their cross-request, ER 15, what matters is that they 
described the area (the “waters west of Whidbey Island”) disjunctively from the 
Strait of Juan de Fuca.  ER 75. 
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It would confound this Court’s careful, disjunctive analysis to infer that this 

Court meant to globally exclude from the Lummi fishing grounds all bodies of 

water other than Admiralty Inlet, much less to infer that everything other than 

Admiralty Inlet was automatically subsumed within the Strait.  This Court simply 

held that the Strait of Juan de Fuca—itself an undefined term the precise 

boundaries of which were not identified in the decision—was outside the Lummi’s 

usual and accustomed fishing grounds.  And this Court then went on to decide that 

the north-south range from the Fraser River, through the San Juan Islands, to the 

present environs of Seattle was traversed by Lummi fishers.  Those rulings 

raised—they did not answer—the questions presented here about the relationship 

between the western Whidbey Island waters and (i) the northern boundary of 

Admiralty Inlet, (ii) the eastern boundary of the Strait, (iii) their intersections with 

Northern Puget Sound, and (iv) the extent of fishing undertaken by the Lummi 

fishers as they traversed those waters.   

Given the ambiguities created by prior decisions that accorded distinct 

fishing and non-fishing status to numerous neighboring areas the borders of which 

have not been defined, law of the case has no application here because it presents 

the very boundary-defining question those prior cases left unanswered.5 

                                                 
5 The Requesting Parties cited below various statements made by the parties 

in Subproceeding 89-2.  See ER 16 n.2.  Law of the case, however, turns on what 
the district court and this Court together “actually decided and considered,” United 
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III. THE LINGUISTIC AND GEOGRAPHIC ANALYSIS REQUIRED BY 
THIS COURT’S PRECEDENT ESTABLISHES THAT THE MARINE 
WATERS OF NORTHERN PUGET SOUND INCLUDE THE 
WATERS WEST OF WHIDBEY ISLAND 

In interpreting the phrase “marine areas of Northern Puget Sound from the 

Fraser River south to the present environs of Seattle,” Washington, 384 F. Supp. at 

360 (ER 153 ¶ 46), this Court held that “Puget Sound and the Strait of Juan de 

Fuca a[re] two distinct regions.”  Lummi Indian Tribe, 235 F.3d at 451.  Applying 

the Boldt Decree, this Court ruled that, for purposes of the Treaty of Point Elliott, 

the Strait is a separate body of water “lying to the west of the Sound,” and that 

marine areas within the Strait were not included within the Lummi’s usual and 

accustomed fishing grounds by the Boldt Decree.  Id. at 451–452.  By contrast, the 

Northern Puget Sound, this Court ruled, is a body of water lying to the east of the 

Strait of Juan de Fuca, id. (“the Strait l[ies] to the west of the Sound”), that extends 

at least as far north as the Fraser River, encompasses the San Juan Islands and their 

surrounding straits, and reaches south to the environs of Seattle.  See id. at 452 (“If 

                                                                                                                                                             
Steelworkers, 512 F.3d at 564 (internal citation omitted), not shorthand or 
imprecise language engaged in by both parties somewhere in the course of a case 
that spans more than 40 years and 20,000 docket entries.  See, e.g., ER 106 
(Request for Determination in Subproceeding 89-2) (asserting that Requesting 
Parties’ usual and accustomed fishing grounds include disjunctively both “the 
waters of the Strait of Juan de Fuca” and “the waters off the west coast of Whidbey 
Island”).  That, in fact, is why the district court struck from the summary judgment 
record all “discuss[ions of] what the parties to this subproceeding have said to 
other judges over the years.”  ER 16 n.2. 
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one starts at the mouth of the Fraser River (a Lummi usual and accustomed fishing 

ground and station, see Findings of Fact 45 & 46) and travels past Orcas and San 

Juan Islands (also Lummi usual and accustomed grounds and stations, see Finding 

of Fact 45), it is natural to proceed through Admiralty Inlet to reach the ‘environs 

of Seattle.’”); see also Map, supra, at 9.   

Marine areas are included in “Northern Puget Sound,” as that term is used in 

the Boldt Decree—and thus within the Lummi usual and accustomed fishing 

grounds—if they (i) are not linguistically excluded from the “Northern Puget 

Sound” by the Boldt Decree, and (ii) are geographically included within the area 

from the Fraser River to the environs of Seattle.  See Lummi Indian Tribe, 235 F.3d 

at 452.  The waters west of Whidbey Island satisfy both of those criteria, and thus 

the district court committed legal error in excluding them from the Lummi’s 

fishing area.  

A. The Waters West Of Whidbey Island Are Not Linguistically 
Excluded From The Northern Puget Sound 

There is no sound basis for linguistic exclusion of the western Whidbey 

Island waters from Northern Puget Sound.  Nothing in Judge Boldt’s decision 

indicated that he viewed those waters to be an area distinct from Northern Puget 

Sound.  Lummi Indian Tribe, 235 F.3d at 452.  The Boldt Decree makes no 

reference to the “waters west of Whidbey Island” at all, and refers to Whidbey 

Island only once in a manner that suggests no such distinction.  See Washington, 

Case: 12-35936     05/29/2013          ID: 8647513     DktEntry: 22     Page: 33 of 53



 30 

384 F. Supp. at 398 (referring to the locations of steelhead fisheries managed by 

the Washington Game Department on Whidbey Island).  Thus, as with Admiralty 

Inlet, “there are no linguistic clues to compare” within the Boldt Decree, Lummi 

Indian Tribe, 235 F.3d at 452.  Accordingly, just like the Admiralty Inlet at issue in 

this Court’s earlier decision, the fact that the waters west of Whidbey Island were 

not separately named in the Lummi usual and accustomed fishing grounds is fully 

consistent with their inclusion in Northern Puget Sound.  Id. 

Moreover, the linguistic case for including the waters west of Whidbey 

Island within Northern Puget Sound is even easier than the case for including 

Admiralty Inlet was.  That is because linguistic references in a subsequent decision 

by Judge Boldt placed the waters of Whidbey Island within Northern Puget Sound 

and considered them distinct from the Strait of Juan de Fuca.  In Washington II, 

Judge Boldt made findings that the usual and accustomed fishing grounds of 

Appellee the Lower Elwha Tribe include “the waters of the Strait of Juan de Fuca,” 

459 F. Supp. at 1049, but specifically carved out of that decision the status of 

“additional marine and river areas” claimed by the tribe, including “the waters of 

Northern Puget Sound around *** Whidbey Island,” id. at 1067 & n.19 (internal 

quotation marks omitted).  There is no reason the waters would be linguistically 

distinct for an Appellee, but not for the Appellant Lummi.  Quite the opposite, 

subsequent district court decisions have continued to treat the waters west of 
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Whidbey Island as distinct from the Strait of Juan de Fuca.  See Washington III, 

626 F. Supp. at 1442 (Craig, J.) (separately finding that the usual and accustomed 

grounds for the Port Gamble S’Klallam Tribe include both “the waters of the Strait 

of Juan de Fuca” and “the waters off the west coast of Whidbey Island”); id. at 

1486 (same for Jamestown S’Klallam Tribe).   

Furthermore, that usage—treating the waters west of Whidbey Island as 

distinct from the Strait of Juan de Fuca—is consistent with the plain meaning of 

the term “strait,” which refers to “a comparatively narrow passageway connecting 

two large bodies of water.”  Webster’s Third New International Dictionary 2255 

(1981) (defining “strait”).  The relevant linguistic indications thus support 

inclusion of the western waters of Whidbey Island within the Lummi’s usual and 

accustomed fishing areas in Northern Puget Sound.  

B. The Western Waters Of Whidbey Island Fit Geographically 
Within The Sound As Distinct From The Strait Of Juan de Fuca  

The western Whidbey Island waters also meet this Court’s criterion that they 

qualify geographically as waters between “the San Juan Islands in the north [and] 

the ‘present environs of Seattle.’”  Lummi Indian Tribe, 235 F.3d at 452.  This 

Court described the relevant marine portion of the Lummi usual and accustomed 

fishing grounds as the marine fishing areas from “the mouth of the Fraser River” 

past “Orcas and San Juan Islands”—thus as far west as the Haro Strait—before 

“proceed[ing] through Admiralty Inlet to reach the ‘environs of Seattle.’”  Id.  
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Importantly, the only marine areas that connect Orcas and San Juan Islands to the 

present environs of Seattle through Admiralty Inlet are the disputed waters west of 

Whidbey Island.  See Map, supra, at 9.  The waters west of Whidbey Island thus 

necessarily satisfy this Court’s geographic test for delineating the boundaries of the 

Northern Puget Sound fishing area. 

Indeed, this Court has previously indicated as much.  In United States v. 

Suquamish Indian Tribe, 901 F.2d 772 (9th Cir. 1990), this Court described the 

waters between the Fraser River and the tip of Vashon Island, including the Haro 

and Rosario Straits, as the “west side of Puget Sound.”  Id. at 774 (interpreting the 

usual and accustomed grounds defined as “the marine waters of Puget Sound from 

the northern tip of Vashon Island to the Fraser River including Haro and Rosario 

Straits, the streams draining into the western side of this portion of Puget Sound 

and also Hood Canal,” Washington II, 459 F. Supp. at 1049).  This Court’s 

inclusion of those areas in Puget Sound, which include waters to both the north and 

south of the waters disputed here, make inclusion of these in-between waters even 

more geographically apt.  Just as the waters from the Fraser River to Vashon Island 

are the “west side of Puget Sound,” so too is the smaller subset of waters at issue 

here necessarily included within the Puget Sound area from the Fraser River to the 

environs of Seattle.    
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IV. UNDER THE CORRECT LEGAL STANDARD, THE RECORD 
DOCUMENTS THAT THE WATERS WEST OF WHIDBEY ISLAND 
FALL WITHIN THE LUMMI NATION’S USUAL AND 
ACCUSTOMED FISHING GROUNDS 

The record evidence before Judge Boldt confirms what the linguistic and 

geographic analyses outlined by this Court establish:  the marine areas of  Northern 

Puget Sound encompass the waters west of Whidbey Island.  The district court’s 

conclusion to the contrary applied the wrong legal standard and committed legal 

error in its analysis of the evidence before Judge Boldt. 

A. The District Court Misapplied The Burden Of Proof 

This Court has set forth a special, “two-step procedure” for resolving 

disputes regarding the meaning of phrases used by Judge Boldt that cannot be 

resolved as a matter of linguistics or geography, see Upper Skagit Indian Tribe v. 

Washington, 590 F.3d 1020, 1023 (9th Cir. 2010), and that analysis here 

reconfirms what language and geography already establish.  First, the requesting 

party bears the burden to offer evidence that the relevant Finding of Fact at issue is 

ambiguous or that Judge Boldt intended something other than the apparent 

meaning of the provision.  Id.  Second, the requesting party must “show that there 

was no evidence before Judge Boldt” that the tribe whose activities are challenged 

“fished *** or traveled” in the relevant area.  Upper Skagit Indian Tribe, 590 F.3d 

at 1023.  
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The district court bypassed the second prong of this Court’s test altogether, 

impermissibly absolving the Requesting Parties of their burden to show that “no 

evidence” before Judge Boldt supports the inclusion of the waters west of Whidbey 

Island in the term “Northern Puget Sound.”  Instead, the district court held that the 

defendant Lummi Nation bore the burden of proving that the western waters of 

Whidbey Island falls outside of the Strait of Juan de Fuca, and thus within the 

marine areas of Northern Puget Sound, as that term is used in the Boldt Decree.  

ER 15 (“Contrary to the Lummi assertion that the burden of proof lies with the 

S’Klallam, it is for the Lummi to demonstrate that the case area does not lie within 

the Strait of Juan de Fuca.”).  The district court reasoned that this Court’s 

exclusion of the Strait of Juan de Fuca from the Lummi’s usual and accustomed 

fishing grounds justified transferring the burden of proof from the parties 

requesting relief to the defendant.  See ER 17.  That straightforward legal error 

requires reversal. 

First, the district court got the law backwards.  The burden of proof is on the 

requesting party to show that another party is violating the Boldt Decree.  See 

Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 56–57 (2005) (noting that, under 

the “ordinary default rule,” plaintiffs “bear the burden of persuasion regarding the 

essential aspects of their claims”); cf. Renwick v. Bennett, 298 F.3d 1059, 1069 

(9th Cir. 2002) (“The moving party has the burden of showing by clear and 
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convincing evidence that the contemnors violated a specific and definite order of 

the court.”).  Because the plaintiff “runs the risk of non-persuasion,” the requesting 

party cannot carry its burden to establish a violation of the Boldt Decree where 

“the evidence is closely balanced.”  Young v. Holder, 697 F.3d 976, 989 (9th Cir. 

2012) (internal citation omitted).   

It is only when a party petitions for expansion of its usual and accustomed 

grounds that it bears the burden to prove that the disputed waters fall within its 

own usual and accustomed grounds.  See United States v. Lummi Indian Tribe, 841 

F.2d 317, 318 (9th Cir. 1988) (on a request to determine additional usual and 

accustomed fishing grounds, “[t]he burden is on the petitioning tribe to produce 

evidence that disputed waters were usual and accustomed fishing grounds”).  And 

there the allocation makes sense because the party seeking expansion is also the 

one petitioning the court for relief.   

Second, this Court’s prior holding that the Strait of Juan de Fuca is not 

within the Lummi’s usual and accustomed fishing grounds, Lummi Indian Tribe, 

235 F.3d at 451–452, does nothing to shift the burden of proof.  The Requesting 

Parties are the ones seeking judicial relief, and thus they retain the burden of 

establishing their right to that relief, including with respect to their theory of the 

law of the case.  Thus, they retain the burden to show that this Court’s decision 

clearly and unambiguously included the waters west of Whidbey Island within the 
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Strait of Juan de Fuca.  See Center for Biological Diversity v. Salazar, 706 F.3d 

1085, 1091 (9th Cir. 2013) (a decision “did not become law of the case” where it 

was “not a clear determination of the meaning of the statutes and regulations 

relevant to this case”).   

The Requesting Parties have failed in that task.  Nothing in this Court’s prior 

decision found that the waters west of Whidbey Island fall within the Strait.  See 

Part II, supra.  And because the waters west of Whidbey Island are linguistically 

included within Northern Puget Sound, see Part III, supra, the Requesting Tribes 

bear the burden of showing that no evidence supports Lummi fishing or travel in 

those waters.  That the Requesting Tribes cannot do.  

B. The Record Before Judge Boldt Amply Documents Lummi 
Fishing In The Waters West Of Whidbey Island 

The evidence before Judge Boldt documents Lummi fishing and travel in the 

western Whidbey waters, and thus, as a matter of law, forecloses the Requesting 

Parties’ from establishing that “no evidence” supports including those waters 

within the Lummi’s usual and accustomed fishing grounds, see Upper Skagit 

Indian Tribe, 590 F.3d at 1023 (to defeat inclusion of area linguistically within a 

tribe’s usual and accustomed fishing grounds, requesting tribe must “show that 

there was no evidence before Judge Boldt” of fishing or travel in the relevant 

waters) (emphasis added). 
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First, Dr. Lane’s report documents extensive fishing by the Lummi in 

marine areas throughout Northern Puget Sound.  Dr. Lane first described the 

Lummi’s home fishing territory as extending from “the Canadian border south to 

Anacortes” on Fidalgo Island, which is just north of Whidbey Island, and separated 

from that island by a very narrow pass called Deception Pass.  ER 253.  Then, Dr. 

Lane explained that, in addition to that home territory, “Lummi fishermen were 

accustomed, at least in historic times, and probably earlier, to visit fisheries as 

distant as the Fraser River in the north and Puget Sound in the south.”  ER 255.  

Because those fisheries are described as additional to the home territory, which 

already reached as far south as Anacortes (Fidalgo Island), the Puget Sound fishery 

“in the South” of Fidalgo Island necessarily includes the waters west of Whidbey 

Island.  ER 253; see Map, supra, at 9.   

In addition, Dr. Lane noted that the Lummi “travelled widely and frequently 

throughout the waters of the Sound and Straits,” ER 255, and that other “fisheries 

in the Straits and bays from the Fraser River south to the present environs of 

Seattle were utilized,” ER 256.  The reference to numerous “fisheries” throughout 

the area “from the Fraser River south to the present environs of Seattle” supports 

both frequent travel and fishing in the area.  Although the district court found it 

significant that Dr. Lane’s report noted fisheries “in the Straits and bays,” ER 19, 

elsewhere she denoted “Puget Sound” as a fishery visited by the Lummi, ER 255, 

Case: 12-35936     05/29/2013          ID: 8647513     DktEntry: 22     Page: 41 of 53



 38 

and thus the phrase “Straits and bays” is not an exhaustive limitation on the 

fisheries between Fraser River and the environs of Seattle.    

Finally, Dr. Lane emphasized that, in addition to “reefnetting grounds” and 

“troll[ing] for salmon in the contiguous salt waters of Haro and Rosaro Straits and 

in the islands,” there were “other important fisheries, including halibut banks, but 

discussion here is limited to salmon (including steelhead) fisheries.”  ER 253.  This 

reference to “other important fisheries, including halibut banks,” explains why, in 

context, the Lane Report cannot be read as an exhaustive catalogue of particular 

fishing locations that limits the broad area outlined in the Boldt Decree, 

particularly in marine areas.  Furthermore, although a tribe need not prove its 

“usual and accustomed grounds on a species-specific basis,” Washington, 157 F.3d 

at 644, and its treaty fishing rights are “not limited as to species of fish,” 

Washington, 384 F. Supp. at 401 (ER 159 ¶ 21), the focus in the Boldt Decree 

upon anadromous fish illuminates the limits of the Lane Report with respect to 

naming particular, specific fishing locations.  See id. at 400 (ER 158 ¶ 7) (subject 

matter of the Boldt Decree “is limited to the application of those [treaty] rights to 

the anadromous fish”). 

Second, the evidence specifically cited by Judge Boldt in support of his 

finding regarding the Lummi Nation’s usual and accustomed fishing grounds in 

Northern Puget Sound went beyond Dr. Lane’s report to include several maps, 
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including Exhibit USA-62, 384 F. Supp. at 361 (ER 154 ¶ 46), which depicts the 

Strait of Juan de Fuca as ending west of the disputed waters, see ER 171. 

On top of that, Judge Boldt cited a series of affidavits executed in the late 

nineteenth century in connection with a fishing dispute involving the Alaska 

Packing Company.  384 F. Supp. at 360–61 (ER 153–54 ¶ 46).  One of those 

affidavits specifically addressed the breadth and extent of Lummi Nation fishing in 

the Puget Sound, stating that the Lummi have “fished at all points in the lower 

Sound and wherever the run of fish was greatest and the salmon were most easily 

taken,” and “have been accustomed to take long journeys to the various fishing 

grounds.”  See ER 303.  This evidence supports Judge Boldt’s conclusion that there 

was sufficient fishing in the “marine areas of Northern Puget Sound from the 

Fraser River south to the present environs of Seattle,” to support inclusion of that 

broad marine area within the Lummi’s usual and accustomed fishing grounds, 

Washington, 384 F. Supp. at 360 (ER 153 ¶ 46), and not just travel with incidental 

trolling, as the district court concluded, see ER 22. 

That collective evidence would suffice for a tribe to establish a usual and 

accustomed ground or station in the first instance.  In United States v. Lummi 

Indian Tribe, 841 F.2d 317 (9th Cir. 1988), this Court considered the sufficiency of 

the evidence submitted by the Tulalip Tribe to establish that their “usual and 

accustomed grounds at the time of the treaty included waters not included in the 
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provisional adjudication.”  Id. at 318.  The Tulalip Tribe—who, as the requesting 

party, had the burden of proof—sought to include, among other things, “waters off 

the west coast of Whidbey Island.”  Id.  This Court noted that “[o]ther tribes, 

including the Lummi, traditionally fished these waters,” but nonetheless found that 

the Tulalip Tribe had established that the waters were part of its usual and 

accustomed fishing grounds based on (1) evidence that the “Tulalips traditionally 

fished the southerly portion of the west coast of Whidbey Island”; (2) “the 

communal nature of Indian marine fishing”; and (3) “documentary evidence that 

the Tulalips fished the San Juan Islands and as far north as Point Roberts.”  Id. at 

319–320.  In addition, this Court held that “frequent travel and visits to trading 

posts may support other testimony that a tribe regularly fished certain waters.”  Id. 

at 320.   

All of that same evidence of fishing in the waters west of Whidbey Island is 

also present here:  (1) this Court has held that the Lummi fished in the southerly 

portion of the waters west of Whidbey Island, expressly upholding the inclusion of 

Admiralty Inlet within the Lummi Nation’s usual fishing grounds, Lummi Indian 

Tribe, 235 F.3d at 452; (2) the communal nature of Indian marine fishing applies 

equally to the Lummi Nation, Washington III, 626 F. Supp. at 1528 (finding 

“deeper saltwater areas *** were used as fishing areas by anyone traveling through 

such waters” and “appeared to have been open to all”); (3) the Lummi Nation 

Case: 12-35936     05/29/2013          ID: 8647513     DktEntry: 22     Page: 44 of 53



 41 

likewise—and undisputedly—fished the San Juan Islands and Point Roberts, see 

Washington, 384 F. Supp. at 360 (ER 153 ¶ 45) (specifically referring to Lummi 

Nation fishing in the San Juan Islands and at Point Roberts); and (4) there is 

extensive evidence of frequent Lummi travel in these waters, see ER 255 

(Ex. USA-30); ER 303 (Ex. PL-94w).  The evidence that was sufficient for the 

Tulalip Tribe to meet its burden of proof as a petitioning party thus necessarily 

suffices for this Court to foreclose as a matter of law the Requesting Parties’ ability 

to show that no evidence supports the Lummi’s claim to the western Whidbey 

waters. 

Finally, beyond impermissibly reversing the burden of proof, the district 

court’s analysis of the evidence before Judge Boldt contravened this Court’s 

precedent in additional ways. 

1. To begin with, the district court misapplied this Court’s precedent in 

holding that there was insufficient evidence to support including the waters 

between the Fraser River and the present environs of Seattle within the Lummi 

Nation’s usual and accustomed grounds.  See ER 22.  The district court 

acknowledged that (as Judge Boldt found) the Lummi Nation’s fishing grounds 

include the “marine areas of Northern Puget Sound from the Fraser River south to 

the present environs of Seattle,” Washington, 384 F. Supp. at 360 (ER 153 ¶ 46) 

(emphasis added).  But the court backhanded that finding as not necessarily 
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including “all the waters in between,” noting that Dr. Lane’s report mentioned only 

Fraser River and “Puget Sound to the south” as fisheries visited by the Lummi 

Nation, ER 22.   

That makes no sense.  The word “from” conveys precisely such an inclusion 

of the in-between waters.  At a bare minimum, Dr. Lane’s recognition that the 

Lummi Nation fished “the Puget Sound” to the south of the Lummi’s home fishing 

areas—i.e., south of Fidalgo Island (Anacortes), which is just north of Whidbey 

Island, see ER 253, 255—is some evidence that supports Judge Boldt’s finding that 

the “marine areas of Northern Puget Sound,” including these Puget Sound waters 

south of Fidalgo Island, were fished by the Lummi, Washington, 384 F. Supp. at 

360 (ER 153 ¶ 46).  The district court backhanded the reference to fishing “Puget 

Sound to the south” of Anacortes as not specifically identifying the disputed 

waters, ER 22, but it is reasonable to infer that, if the Lummi were fishing in the 

Sound as far south as the environs of Seattle, they were also fishing in the part of 

the Sound immediately south of their home territory.   

2.  In addition, the district court’s rejection of intermediate fisheries 

between the Fraser River and the present environs of Seattle contravenes this 

Court’s holding in Upper Skagit Indian Tribe that some evidence that a tribe 

“fished on the *** side of Whidbey Island or traveled there in route to *** the 

Fraser River area” was sufficient to support inclusion of the waters off the coast of 
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Whidbey Island within a similarly described usual and accustomed fishing ground, 

590 F.3d at 1023 (interpreting fishing grounds described as “the marine waters of 

Puget Sound from the northern tip of Vashon Island to the Fraser River including 

Haro and Rosario Straits, the streams draining into the western side of this portion 

of Puget Sound and also Hood Canal”) (emphasis added).   

The district court’s decision also cannot be reconciled with this Court’s 

earlier ruling regarding the Lummi Nation’s fishing grounds, which expressly held 

that Admiralty Inlet was intended to be included within the “marine areas of 

Northern Puget Sound” precisely because it was an intermediate fishery through 

which the Lummi would necessarily travel (and fish) between the Fraser River and 

the present environs of Seattle.  Lummi Indian Nation, 235 F.3d at 452.   

3. The district court improperly discounted the entirety of the evidence 

cited by Judge Boldt in support of his factual finding, wrongly focusing on only 

Dr. Lane’s report—and even then ignoring caveats within that report itself.  See 

Porter v. California Dep’t of Corrections, 419 F.3d 885, 891 (9th Cir. 2005) (“In 

considering a motion for summary judgment, the court must examine all the 

evidence in the light most favorable to the non-moving party.”) (emphasis added).  

For example, the district court found that “Dr. Lane’s language regarding Lummi’s 

‘other fisheries in the Straits and bays from the Fraser River south’” did not “aid 

the Lummi position” because the disputed area “is not a bay” or (in the view of the 
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Lummi Nation) a strait.  ER 19.  Even putting aside that statement’s misallocation 

of the burden of proof, neither the evidence before Judge Boldt—nor his finding—

was rigidly limited to bays and straits.  As previously noted, the record before 

Judge Boldt included a nineteenth-century affidavit explaining that the Lummi 

have “fished at all points in the lower Sound and wherever the run of fish was 

greatest and the salmon were most easily taken.”  See ER 303 (Ex. PL-94w).    

The district court also wrongly rejected any reliance on a key map cited by 

Judge Boldt because it concluded that Judge Boldt cited the map only with regard 

to the locations of several islands and points, and asserted that it was otherwise “of 

no import in the context of this subproceeding.”  ER 16.  But that simply misreads 

the decision.  Judge Boldt specifically cited that map in support of his finding that 

the Lummi fishing grounds include the “marine areas of Northern Puget Sound,” 

Washington, 384 F. Supp. at 360–361 (ER 153–154 ¶ 46) (citing USA-62).  

Finally, the district court found conclusive that Dr. Lane’s report did not 

mention specific place names related to the waters west of Whidbey Island.  See 

ER 22.  But that overlooks that Dr. Lane’s report itself acknowledged that “[t]here 

were, in addition, other important fisheries” not specifically named within the 

report.  ER 253.     

In sum, when viewed under the legal standard and burden of proof mandated 

by this Court’s precedents—or even, quite frankly, the burden of proof imposed on 
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the Tulalip Tribe as petitioner—the record evidence before Judge Boldt amply 

supports the inclusion of the waters west of Whidbey Island within the Lummi 

Nation’s usual and accustomed fishing grounds as part of the marine waters of 

Northern Puget Sound and forecloses as a matter of law the Requesting Parties’ 

claims to the contrary. 

C. At A Minimum, Disputed Issues Of Material Fact Precluded 
Summary Judgment  

While precedent and the factual record require dismissal of the Requesting 

Parties’ claims, at a bare minimum, there are disputed issues of material fact 

regarding the scope of the Lummi’s usual and accustomed fishing grounds that 

precluded summary judgment.  See, e.g., Porter v. California Dep’t of Corrections, 

419 F.3d 885, 891 (9th Cir. 2005) (summary judgment is proper only if “there is no 

genuine issue as to any material fact and *** the moving party is entitled to 

judgment as a matter of law”). 

The first dispute concerns the southern boundary of the Lummi’s usual and 

accustomed fishing grounds in the “waters of the San Juan Islands.”  Washington, 

384 F. Supp. at 360 (ER 153 ¶ 45).  On reconsideration, when the Lummi sought 

clarification regarding the scope of the case area, the district court adopted without 

record basis a boundary line one nautical mile south of the San Juan Islands to 

delineate the “nearshore waters” in which Lummi fishing is permissible.  ER 6 & 

n.3 (citing Washington Marine Fish-Shellfish Management and Catch Reporting 
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Areas).  In reaching that conclusion, the district court relied on the location of the 

Lummi reef net sites, but omitted any mention of Judge Boldt’s separate finding 

that the Lummi “trolled the waters of the San Juan Islands for various species of 

salmon.”  Washington, 384 F. Supp. at 360 (ER 153 ¶ 45).  Thus, the district court 

failed to consider the evidence before Judge Boldt regarding the scope of Lummi 

“troll[ing]” around the San Juan Islands, id., and the extent of Lummi fishing in 

those waters remains a disputed issue of fact.     

The second dispute involves the northern boundary of Admiralty Inlet, 

which this Court previously defined as “the waters to the west of Whidbey Island, 

separating that island from the Olympic Peninsula.”  Lummi Indian Tribe, 235 F.3d 

at 452.  This Court did not, however, specify which waters separating Whidbey 

Island from the Olympic Peninsula constitute Admiralty Inlet.  Nonetheless, the 

district court summarily asserted that “[t]he correct reading of the Ninth Circuit 

language describes Admiralty Inlet as ‘(those) waters to the west of Whidbey 

Island (which) separate that island from the Olympic Peninsula;’ in other words, 

only the southern portion of the waters west of Whidbey Island.”  ER 17.   

That interpretation finds no support in the text of this Court’s decision or the 

record before Judge Boldt.  Indeed, the only relevant map cited by Judge Boldt 

labels “Admiralty Inlet” in a way that extends well beyond the district court’s 

definition.  See ER 171; Map, supra, at 9.  That map, viewed in the light most 
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favorable to the Lummi, see Porter, 419 F.3d at 891, at least creates a disputed 

issue of fact regarding the northern boundary of Admiralty Inlet. 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

reversed. 

Respectfully submitted. 
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2:01-sp-01-RSM). 

Case: 12-35936     05/29/2013          ID: 8647513     DktEntry: 22     Page: 52 of 53



 

CERTIFICATE OF SERVICE 

I hereby certify that, on May 29, 2013, I electronically filed the foregoing 

Brief with the Clerk of the court for the United States Court of Appeals for the 

Ninth Circuit by using the CM/ECF system. 

All of the participants are registered CM/ECF users and will be served 

copies of the foregoing Brief via the CM/ECF system: 

Stephen Hayes Suagee 
Trent Crable 
Office of General Counsel 
Lower Elwha Klallam Tribe 
2851 Lower Elwha Rd. 
Port Angeles, WA 98363-8409 
 
Attorneys for Lower Elwha Klallam Indian Tribe 
 
Lauren Patricia Rasmussen 
Law Offices of Lauren P. Rasmussen, PLLC 
1904 Third Ave., Suite 1030 
Seattle, WA 98101 
 
Attorney for Jamestown S’Klallam Tribe and Port Gamble S’Klallam Tribe 
 
 
 
 
        /s/Hyland Hunt 

Hyland Hunt 
 
May 29, 2013 

Case: 12-35936     05/29/2013          ID: 8647513     DktEntry: 22     Page: 53 of 53




