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1 On March 26, 2014, Plaintiff-Appellee Sonia Lomeli walked on.  Appellees will follow the 
guiding procedures of Fed. R. Civ. Proc. 43(a)(1) in due course. 
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“Great nations, like great men, should keep their word.”2 

I. SUMMARY OF THE ARGUMENT 

This matter involves the automatic disenrollment of at least four Nooksack 

members prior to the completion of the meetings before the Tribal Council, in 

violation of (1) a Stipulation that memorialized a promise made by Defendant-

Appellees in open court during the first proceeding in this dispute, and (2) a 

resulting Tribal Court Order.  Appellants filed a motion, requesting that the Trial 

Court order Appellees to demonstrate why they should not be held in contempt 

for violating the court-filed Stipulation and Order.  The Trial Court denied the 

motion, finding that the plaintiffs lacked standing.  This was an error.   

Appellants have a legal interest in ensuring compliance with the 

Stipulation and Order.  When there is an agreement made between two parties, it 

is the parties who are principally harmed when the agreement is breached, and it 

is the parties to the agreement who have the ability to enforce the agreement.  

Accordingly, Appellants respectfully request that this Court reverse the Trial 

Court’s Order denying Appellants’ Motion for Order to Show Cause Re: 

Contempt.   

II. TRIAL COURT ERROR 

The Trial Court erred in denying Appellants’ Motion for Order to Show 

                                                
2 Federal Power Commission v. Tuscarora Indian Nation, 362 U.S. 99, 142 (1960) (Black, J., 
dissenting). 
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Cause Re: Contempt.3  Appellants have standing.  Appellants have an interest in 

enforcing an agreement that they are privy to, and, therefore, are in a position to 

litigate whether the Stipulation and Order have been dishonored.   

III. STATEMENT OF CASE 

On March 18, 2013, during the Trial Court’s initial hearing in this matter, 

on Plaintiff-Appellants first motion for temporary restraining order (TRO), 

Defendants’ counsel Thomas P. Schlosser assured the Trial Court that “whether a 

person has requested a hearing or not, they are not going to be removed from the 

rolls until the hearings have been held.”4  A letter from Mr. Schlosser dated and 

filed with the Court that dame day, memorialized Defendant-Appellees’ promise: 

“Disenrollment meetings . . . will be set at convenient times with ample 

opportunity for preparations . . . . In any event, no person will be disenrolled 

before completion of the timely requested hearings.”5  Trial Court Judge Randy 

Doucet immediately issued a short stay Order, rather than ruling on the merits of 

Appellant’s TRO motion, “based on [those] assurances from the attorneys for the 

Defendants.”6  

 On March 20, 2013, the parties filed with the Tribal Court a Stipulation 

dated March 19, 2013, which provides in pertinent part: 

                                                
3 CP 104. 
4 Audio Recording of Hearing (Mar. 18, 2013). 
5 CP 93, Declaration of Gabriel S. Galanda in Support of Motion for Order to Show Cause re: 
Contempt (filed Sept. 23, 2013) (“Galanda Contempt Decl.”), Ex. B (emphasis added).  
6 Id., Ex. C.  
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Undersigned counsel for Plaintiffs and Defendants have conferred 
and stipulate and agree as follows: 
 
1.  On or before April 13, 2013, Galanda Broadman will 
furnish a list of those individuals for whom they are then 
authorized to act in this matter and in the related proceedings 
regarding disenrollment of certain Nooksack Tribal Members 
pursuant to Title 63.  Defendants will treat Mr. Galanda’s letter 
of March 15, 2013, to Chairman Kelly regarding the Notice of 
Intent to Disenroll as a timely request for a meeting pursuant to 
Title 63.04.001(B)(2) before the Tribal Council for the individuals 
identified on that list. 
 
2. No person will be disenrolled prior to completion of the 
meetings before the Tribal Council, regardless of whether that 
individual has requested a meeting with the Tribal Council. 7 

 
On March 28, 2013, the Trial Court “approve[d] this Stipulation and 

incorporate[d] it by reference,” thereby reducing it to a Court Order.8    

On August 13, 2013, Defendant-Appellees summarily, and without any 

hearing or meeting whatsoever, disenrolled, at least, (1) Rose A. Hernandez, (2) 

Cody M. Narte, (3) Nadine L. Rapada, and (4) Kristal M. Trainor.9  At the time, 

there had not yet been one meeting before the Tribal Council which Appellees 

                                                
7 Id., Ex. D (“Stipulation”) (emphasis added).   
8 Id., Ex. E (“Order From Scheduling Hearing,” or in the main, “Order”), at 1.   
9 Second Declaration of Gabriel S. Galanda (“Second Galanda Decl.”) (filed Aug. 22, 2013), Ex. 
E.  The CP designation for the declaration is not provided, as this declaration does not appear on 
the docket sheet for this case.  The Court will recall that the day before these four Nooksacks were 
summarily disenrolled, Appellants filed a Notice of Appeal and emergency motion to stay the 
mass disenrollment in Lomeli v. Kelly, No. 2013-CI-APL-002 (Nooksack Ct. App. Aug. 12, 2013).  
In yet another instance — if not the most egregious instance — of Appellees “fast-tracking the 
disenrollment process at nearly every turn,” Appellees disenrolled these persons before this Court 
could stay the disenrollment proceedings.  Lomeli v. Kelly, No. 2013-CI-APL-002, at 8 n.7 
(Nooksack Ct. App. Aug. 26, 2013). 
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had promised, and the Trial Court had ordered, must take place prior to any 

disenrollment.   

Appellants filed a Motion for Order to Show Cause Re: Contempt, 

requesting that the Trial Court order the Appellees to show cause why an order 

should not be entered holding them in contempt for failure to comply with the 

Order from Scheduling Hearing issued by the Trial Court on March 28, 2013.10 

The Trial Court denied the Appellants’ motion on the grounds that “the Plaintiffs 

lack the standing to bring the motion.”11  While noting that it “has the utmost 

sympathy for the position of the four individuals who were disenrolled on August 

13, 2013” the Tribal Court held that “the only Plaintiffs with standing to litigate 

this case are the six named Plaintiffs [and they] are not in a position to litigate this 

issue on behalf of the four disenrolled individuals.”12 

IV.      ARGUMENT 

The Trial Court erred in ruling that Appellants lack standing.  Although no 

meetings before the Tribal Council have yet to commence, let alone complete, 

since August 2013 those four Nooksack members — Appellants’ kin — have 

gone without “tribal housing, medical facilities, treaty-protected fishing or 

hunting rights, or any other rights reserved to Nooksack tribal members” since 

                                                
10 CP 92, Motion for Order to Show Cause re: Contempt.  
11 CP 104, Order, at 3.   
12 Id. at 2-3. 
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August 2013.13  For the last eight months, they have been deprived of “a sacred 

state of being and belonging, understood only by those who are akin to it.”14  The 

Stipulation and Court Order were designed to prevent, and should have prevented, 

that profound and irreparable harm to all the Nooksack community. 

The Trial Court erred in holding that “Plaintiffs are not in a position to 

litigate” the issue of whether a Stipulation, reduced to a Court Order, has been 

dishonored by Appellees.15  In issuing this ruling, the Tribal Court ignored that 

Appellants clearly do have an interest in enforcing an agreement that they are 

privy to.  Indeed, it is Appellants — and Appellants only — who have a legal 

interest in ensuring compliance with the Stipulation and Order.   

When an agreement is forged between two parties, it is the parties who 

entered into the agreement, not the subject matter of the agreement, who are 

typically harmed by a breach of the agreement.16  While the subject matter may be 

collaterally damaged, particularly where the agreement was intended to protect a 

third party, it is the parties who made the promises who attain primary injury and 

                                                
13 CP 6, Declaration of Rudy St. Germain, Ex. D.   
14 Jana Berger & Paula Fisher, Navigating Tribal Membership Issues, in EMERGING ISSUES IN 
TRIBAL-STATE RELATIONS 61, 62 (2013). 
15 CP 104, Order, at 3; cf. Ring & Pinion Service Inc. v. ARB Corp. Ltd., No. 2013-1238, 2014 WL 
627623, at *4 (9th Cir. Feb. 19, 2014) (“[T]he district court erred by failing to enforce the parties' 
stipulation.”). 
16 See e.g. People ex rel. Libin v. Berkovitch, 109 A.D.3d 846 (N.Y.A.D. 2013) (parties who enter 
into a stipulation bring contempt for breach of that stipulation, not the child who is the subject 
matter of the stipulation). 
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for whom enforcement lies.17  Thus, the opposite of the Trial Court’s conclusion 

is true: unless a judicially sanctioned agreement “stipulates that it may be 

enforced by third-party beneficiary, only parties to the decree can seek 

enforcement of it.”18   

Here, Appellants were not attempting “to litigate this issue on behalf of 

the four disenrolled individuals.”19  Appellants were attempting to litigate the 

issue on behalf of Appellants, as parties privy to, and direct beneficiaries of, the 

Stipulation and Order.  The Trial Court committed clear error by not requiring 

Defendant-Appellees to show cause regarding why they should not be held in 

contempt for automatically disenrolling at least four Nooksack members “prior to 

the completion of the meetings before the Tribal Council” as required by the 

parties’ Stipulation and the Trial Court’s Order.20  The Stipulation and Order must 

be enforceable — they must be given meaning — in some forum.21 

                                                
17 Berger v. Heckler, 771 F.2d 1556, 1564 (2nd Cir.1985); see also Jeff D. v. Andrus, 899 F.2d 
753, 759 (9th Cir. 1989) (courts must “rely on basic contract principles to interpret [a] 
Stipulation”); Haines v. Pacific Bancorporation, 30 P.2d 763, 764 (Or. 1934) (“As a general rule, 
only parties or privies to a contract can maintain an action to enforce its stipulations; and allowing 
a stranger to do so is an exception to, and inconsistent with, this rule.”); Alliance Mut. Life Assur. 
Soc. of United States v. Welch, 26 Kan. 632, 632 (Kan. 1881) (“[T]hird parties not privy to a 
contract, nor privy to the consideration thereof, may sue upon the contract to enforce any 
stipulations made for their especial benefit and interest.”).  When, for instance, two parents enter 
into a stipulation for joint child custody, it is not the child who enforces the stipulation; it is the 
parents — the parties who are privy to the agreement.  See e.g. Cornell v. Cornell, 778 N.Y.S.2d 
193 (N.Y. App. Ct. 2004). 
18 Jeffrey v. St. Clair, 933 F.Supp. 963, 969 n.8 (D. Hawaii 1996) (citing Rafferty v. NYNEX Corp., 
60 F.3d 844, 849 (D.C. Cir. 1995)). 
19 CP 104, Order, at 3. 
20 CP 16, Stipulation; CP 21, Order From Scheduling Hearing. 
21 Plaintiffs have been attempting to have the Stipulation and Order enforced someway, somehow, 
since September.  See Footnote 1 to their Supplemental Notice of Appeal in this matter. 
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V. CONCLUSION 

Appellants respectfully request that the Trial Court’s denial of Appellants’ 

Motion for Order to Show Cause be reversed and remanded for disposition 

consistent with the reversal.   

DATED this 1st day of April, 2014.     

 Respectfully submitted,  

  
 
 
_______________________ 
Gabriel S. Galanda  
Anthony S. Broadman  
Ryan D. Dreveskracht 
Attorneys for Appellants 
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DECLARATION OF SERVICE 
 

I, Gabriel S. Galanda, say: 

1. I am over eighteen years of age and am competent to testify, and 

have personal knowledge of the facts set forth herein.  I am employed with 

Galanda Broadman, PLLC, counsel of record for Appellants.  

2. Today, I caused the attached documents to be delivered to the 

following: 
 
Grett Hurley 
Rickie Armstrong 
Tribal Attorney 
Office of Tribal Attorney 
Nooksack Indian Tribe 
5047 Mt. Baker Hwy 
P.O. Box 157 
Deming, WA 98244 
 

A copy was emailed to: 
 
Thomas Schlosser 
Morisset, Schlosser, Jozwiak & Somerville 
1115 Norton Building 
801 Second Avenue 
Seattle, WA 98104-1509 

 
The foregoing statement is made under penalty of perjury under the laws 

of the Nooksack Tribe and the State of Washington and is true and correct. 

DATED this 1st day of April, 2014. 

 ______________________ 
 GABRIEL S. GALANDA 
 


