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i 
 

CORPORATE DISCLOSURE STATEMENT 

Appellees Lower Elwha Klallam Tribe, Port Gamble S’Klallam Tribe, and 

Jamestown S’Klallam Tribe are federally recognized Indian Tribes. They have 

issued no shares of stock to the public and have no parent company, subsidiary or 

affiliate that has done so. 
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STATEMENT OF JURISDICTION 

 Appellees the Klallam Tribes agree that the district court had jurisdiction to 

enter the summary judgment order and order denying reconsideration from which 

the Lummi Nation has appealed. ER 1 and ER 8; Brief of Appellant (hereinafter 

“Lummi Brief”) Lummi at 1. The Klallam Tribes also agree that this Court has 

jurisdiction over the Lummi Nation’s appeal of those two orders of the district 

court. 

STATEMENT OF ISSUE 

Whether Subproceeding 89-2 of United States v. Washington has already 

determined that the Lummi Nation’s treaty fishing grounds do not include the 

waters west of Whidbey Island that are located outside Admiralty Inlet, in the 

Strait of Juan de Fuca, such that Lummi is now barred from relitigating that 

question. 

STATEMENT OF THE CASE 

 In this case, the Lummi Nation (“Lummi”) appeals the district court’s 2012 

summary judgment decision that Lummi’s usual and accustomed treaty fishing 

grounds do not include the marine waters west of Whidbey Island in northwest 

Washington State. ER 8-23. See map at SER 25. As the district court determined, 

these waters constitute the eastern portion of the Strait of Juan de Fuca. ER 4-5; 

ER 8-9; ER 16. Lummi also appeals the district court’s 2013 order denying 
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Lummi’s motion for reconsideration, in which the court confirmed and briefly 

clarified its summary judgment order. ER 1-7. 

Appellees the Klallam Tribes initiated this case in the district court in 2011 

as Subproceeding 11-2 of the Indian treaty fishing rights case United States v. 

Washington, contending that prior decisions of the district court (1990 and 1998) 

and this Court (2000) in Subproceeding 89-2 have already determined that 

Lummi’s treaty fishing area does not include these waters. ER 37. The district 

court agreed in the orders appealed from.
1
 

STATEMENT OF FACTS 

A. The Relevant Treaties 

The Klallam Tribes entered into the Treaty of Point No Point with the 

United States on January 26, 1855, 12 Stat. 933. In that Treaty, the Klallam Tribes 

ceded title to lands located on the Olympic Peninsula of Washington Territory to 

the United States in exchange for monetary payments and other consideration. The 

Klallam Tribes also reserved certain pre-existing rights in their aboriginal 

territories and marine waters, of which the most important was the “right of taking 

                                                           
1
  The Klallam Tribes limit their Statement of the Case to key procedural 

elements of Subproceeding 11-2. The history of the earlier Subproceeding 89-2, 

and of the district court’s 1974 delineation of Lummi’s usual and accustomed 

treaty fishing grounds, is of course relevant to this case, but the Klallam Tribes 

believe it is most efficient to set forth that history in their Statement of Facts 

immediately below. 
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fish at usual and accustomed grounds and stations.” Id. at Art. 4, 12 Stat. 933. The 

Lummi Nation entered into the Treaty of Point Elliott on January 22, 1855, 12 Stat. 

927, in which it, too, ceded its aboriginal territory and reserved fishing rights in its 

usual and accustomed grounds and stations. 

B. United States v Washington: 1974 Delineation of Lummi's Treaty 

Fishing Areas 

 

 In 1970, the United States, as trustee for all the treaty tribes, initiated United 

States v. Washington to obtain an interpretation of the treaties and an injunction 

protecting treaty fishing rights from interference by the State of Washington. The 

various tribes, including Lummi and the Klallam Tribes, intervened as plaintiffs. In 

1974, the district court (Judge Boldt) issued extensive findings of fact, conclusions 

of law, and a permanent injunction. United States v. Washington, 384 F. Supp. 312 

(W.D. Wash. 1974)(“Decision No. 1” or the “Boldt Decree”). 

 Decision No. 1 also delineated the usual and accustomed fishing grounds 

and stations of certain tribes, including Lummi. The decision described Lummi’s 

treaty fishing locations as consisting of “the marine areas of Northern Puget Sound 

from the Fraser River south to the present environs of Seattle.” U.S. v. Washington, 

384 F. Supp. at 360-61 (1974) (Findings of Fact 45 & 46); Lummi Brief at 8. 

Subsequent proceedings in U.S. v. Washington delineated the usual and 

accustomed grounds and stations of other treaty tribes, including the Klallam 
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Tribes. The adjudicated treaty fishing waters of the Klallam Tribes include all the 

waters at issue in this subproceeding. U.S. v. Washington, 626 F. Supp. 1405, 

1434, 1442-43, 1486 (W.D. Wash. 1985) and 459 F. Supp. 1020, 1039-40, 1049, 

and 1066-67 (W.D. Wash. 1978). 

In Paragraph 25 of the Injunction portion of Decision No. 1, the district court 

reserved continuing jurisdiction over seven expressly defined categories of 

potential future disputes over interpretation and enforcement of treaty fishing 

rights, including “whether or not the actions, intended or effected by any 

party…are in conformity with Final Decision # I,” and the location of a tribe’s 

treaty fishing area not specifically determined by Decision No. 1. 384 F. Supp. at 

419 (Paragraph 25 at a and f). Paragraph 25 also set out procedures to be followed 

to invoke that continuing jurisdiction,
2
 which a party must initiate by filing a 

Request for Determination with the clerk and serving on all parties. 

Over the years since Decision No. 1, the district court has exercised its 

continuing jurisdiction to adjudicate a number of cases, or subproceedings, to 

resolve, among other matters, the location of treaty fishing areas for non-

anadromous fish, requests to expand treaty fishing areas for certain tribes, and 

claims that certain tribes were improperly expanding their fishing areas in a 

manner inconsistent with Decision No. 1. See e.g., U.S. v. Washington, 459 F. 

                                                           
2
  The district court modified Paragraph 25 in 1993. Order Modifying 

Paragraph 25 of Permanent Injunction, August 23, 1993, Dkt. No. 13599. 
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Supp. 1020, 1049 (W.D. Wash. 1978)(location of herring fisheries). As to 

improper expansion of fishing areas, as early as March, 1976, Judge Boldt 

admonished: 

…the court has been made aware that other treaty tribes have sought 

to expand their usual and accustomed fishing places not in accordance 

with the procedures of paragraph 25 but by filing fishing regulations 

merely including such additional places. Such conduct evidences a 

disregard for the court’s rulings and procedural guidelines 

meticulously set forth in Final Decision # I. Those tribes or counsel 

expanding fishing places in a manner inconsistent with Final Decision 

# I are admonished to follow its provisions or risk the imposition of 

sanctions. 

 

U.S. v. Washington, 459 F. Supp. 1020, 1068-69 (W.D. Wash. 1978) (Boldt, J.). 

(Order Re Tulalip Tribes’ Objection to Stillaguamish Fishing Regulations (March 

10, 1976). 

C. Subproceeding 89-2 (1989-2000): Clarification of Lummi's 

Fishing Areas as Delineated in Decision No. 1 

 

 In the 1980s, the Klallam Tribes became concerned about Lummi’s opening 

of fisheries in the eastern portion of the Strait of Juan de Fuca, Hood Canal and 

Admiralty Inlet, which are part of the Klallam Tribes’ adjudicated treaty fishing 

grounds. SER 79-81. Believing this to be “not in conformity” with Lummi’s usual 

and accustomed fishing grounds as delineated in Decision No. 1, the Klallam 

Tribes, initiated Subproceeding 89-2 by filing a Request for Determination that 

Lummi’s treaty fishing grounds do not include the Strait of Juan de Fuca, 
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Admiralty Inlet, and the mouth of Hood Canal. ER 102 and 108. This Request also 

specifically asserted that Lummi’s area does not include “any area west of 

Whidbey Island.” ER 114 (Request at ¶ 24). 

1. Judge Coyle's Decision (1990) 

In early 1990, the district court in 89-2 (Judge Coyle) granted summary 

judgment to the Klallam Tribes, concluding that “[t]here is no question in the 

court’s mind from the evidence presented to Judge Boldt that the Lummis’ usual 

and accustomed fishing places were not intended to include the Strait of Juan de 

Fuca…,” the mouth of Hood Canal, or Admiralty Inlet. ER 94-95. Judge Coyle’s 

decision was not reduced to judgment and the parties continued to litigate 

Subproceeding 89-2. United States v. Lummi, 235 F.3d 443 at 448 (9th Cir. 2000), 

ER 61. 

2. Lummi’s Cross-Request (1990) 

In that continued litigation, Lummi filed a Cross-Request for Determination 

in 1990, asserting that its treaty fishing area includes the Strait of Juan de Fuca east 

from the Hoko River to the mouth of Puget Sound, the waters west of Whidbey 

Island, Admiralty Inlet, and a portion of Hood Canal. ER 75-81. Both the district 

court and this Court characterized Lummi’s Cross-Request as an effort to 

“expand,” or “add” to, its treaty fishing area beyond what had been delineated in 
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Decision No. 1. Lummi Indian Tribe, 235 F.3d at 447 (2000); SER 71:7-10 

(“Rothstein 1”).   

3. Judge Rothstein’s Decisions (1994 and 1998) 

The subproceeding was re-assigned in 1993 to Judge Rothstein, who 

adjudicated two separate cross-motions. In deciding the first, in 1994, she noted 

that “[t]his subproceeding involves the issue of whether the Lummi Tribe’s usual 

and accustomed fishing grounds include the Strait of Juan de Fuca, Admiralty 

Inlet, and the mouth of Hood Canal.” SER 73:1. Judge Rothstein noted, 

“concerning the issue in this case,” that Lummi’s expert Wayne Suttles “avers” 

that Lummi fished “in the eastern Strait of Juan de Fuca, that is, the body of water 

partially enclosed by the San Juan Islands, southeastern Vancouver Island, the 

northeastern Olympic Peninsula and Whidbey Island.” SER 73:2-11(Rothstein 

Order Number 1). Judge Rothstein held that Lummi’s evidence (including that 

presented by the expert Mr. Suttles) was “plagued by fundamental weaknesses,” 

SER 74:26, 75:1-2, but that it was nevertheless adequate to withstand summary 

judgment. At that juncture, the district court denied both parties’ cross-motions for 

summary judgment and the matter was set for trial.   

In April, 1998, Lummi entered a Stipulation that it was seeking no relief in 

its Cross-Request as to an area referred to as Salmon Catch Area 6A, a triangular 

area of marine water west of Whidbey Island (but north of Admiralty Inlet). See 
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Map at SER 51; SER 68; ER 5. The Klallam Tribes then moved to dismiss 

Lummi’s Cross-Request and Lummi moved to dismiss the Klallam Tribes’ 

Request or in the alternative for summary judgment. 

In resolving these motions, the district court determined that it could 

“discern no difference” between the waters put at issue by the Klallam Tribes in 

their Request and the waters sought by Lummi in its Cross-Request, and that the 

decision was intended to resolve both the Request and Cross-Request. ER 69 

(stating that Lummi had neither “asserted” nor “convincingly argued that there is a 

difference”). The district court granted the Klallam Tribes’ Request in all respects 

and dismissed Lummi’s Cross-Request in all respects. ER 67-81. Judge Rothstein 

stated that she saw “no reason to disturb” the law of the case as established in 

Judge Coyle’s decision and therefore concluded that Lummi’s treaty fishing waters 

do not include the Strait of Juan de Fuca, Admiralty Inlet, and the mouth of Hood 

Canal. ER 73. 

4. This Court’s Decision (2000) 

On appeal to this Court in 1999-2000, Lummi did not challenge Judge 

Rothstein’s determination that there was no difference between the waters 

described in the Klallam Tribes’ Request and Lummi’s Cross-Request or argue that 

the waters west of Whidbey Island are distinct from the Strait of Juan de Fuca. 

Lummi instead referred to these waters as “the open marine waters in the Strati 
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[sic] of Juan de Fuca between Admiralty Inlet and Haro Strait and also 

acknowledged that Admiralty Inlet is distinct from the Strait of Juan de Fuca, ER 

12:17-18, arguing that Judge Boldt intended to include such waters within 

Lummi’s usual and accustomed fishing grounds. Id. 

This Court affirmed Judge Rothstein’s determination as to the Strait of Juan 

de Fuca and the mouth of Hood Canal, concluding that Judge Coyle did not 

improperly rely on latter-day evidence in interpreting Judge Boldt’s intent and that 

Judge Rothstein had correctly treated Judge Coyle’s decision as law of the case. 

This Court also noted that Judge Boldt viewed the Strait of Juan de Fuca as a 

distinct region and “would have used that specific term, as he did elsewhere in 

Decision I,” if he had intended to include it in Lummi’s treaty fishing area. Lummi, 

235 F.3d at 451-52. 

This Court did reverse the district court as to Admiralty Inlet and concluded 

it is part of Lummi’s treaty fishing waters, describing Admiralty Inlet as “the 

waters to the west of Whidbey Island, separating that island from the Olympic 

Peninsula.” Lummi Indian Tribe, 235 F.3d at 452.  

5. Lummi’s Actions After the Decision 

After Lummi received this Court’s opinion, its natural resources staff and 

legal counsel conferred and interpreted it as authorizing treaty fishing by Lummi 

not only in Admiralty Inlet, but also in waters outside of Admiralty Inlet in the 

Case: 12-35936     07/29/2013          ID: 8722322     DktEntry: 44     Page: 15 of 54



10 

Strait of Juan de Fuca, between that Inlet and Haro Strait. ER 54:8-10 (“We 

concluded that the opinion included Haro Strait and Admiralty Inlet and the waters 

between the two…the western end of Admiralty Inlet is Point Wilson, near Port 

Townsend.”). 

Lummi issued regulations that opened these waters for its fisheries, to which 

the Klallam Tribes objected in writing. SER 54-57 (objecting to fishing in areas in 

the Strait of Juan de Fuca). Lummi did not inform the Klallam Tribes of its 

reasoning for doing so until 2009. ER 53 (Declaration dated April 27, 2009). In 

April 2009, the Klallam Tribes filed a show cause motion in the district court 

seeking to enforce the decision of this Court in 89-2 and to stop continued Lummi 

fishing in these waters. ER 14. In July 2009, the district court (Judge Martinez) 

dismissed the motion because it was filed in a closed subproceeding, with “leave to 

initiate a new subproceeding to bring the issues before the Court” after compliance 

with the procedures of Paragraph 25. ER 52.  

The Klallam Tribes appealed. In October 2010, this Court dismissed the 

appeal for lack of jurisdiction, concluding that the district court’s dismissal of the 

show cause motion was not a final decision. ER 14. 

D. Subproceeding 11-2: The District Court (2011-2013) 

After dismissal of their appeal, the Klallam Tribes conducted a “Meet and 

Confer” session in August 2011 with Lummi and other interested parties from U.S. 
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v. Washington. ER 47 (Request for Determination at ¶ 26). In November 2011, the 

Klallam Tribes filed a new Request for Determination and initiated Subproceeding 

11-2.
3
 In this Request, the Klallam Tribes contended that Lummi’s continued 

fishing in the Strait of Juan de Fuca between Admiralty Inlet and Haro Strait 

(extending at some points over thirty miles west of Admiralty Inlet and Whidbey 

Island), violates Decision No. 1 as clarified by the district court and this Court in 

Subproceeding 89-2. ER 38 (¶ 2) and ER 45 (¶ 22); SER 64 (Map of the distance 

Lummi’s regulations line extends from Admiralty Inlet). 

1. Subproceeding 11-2: Summary Judgment Decision 

The district court in Subproceeding 11-2 issued three orders, the first two of 

which have been appealed. First, in October, 2012, the district court (Judge 

Martinez) granted summary judgment to the Klallam Tribes, concluding that the 

“[t]he law of the case holds that the Lummi U&A does not include the Strait of 

Juan de Fuca or the waters west of Whidbey Island that were named in the Lummi 

Cross-Request for Determination….[and t]hat issue…may not be relitigated.” ER 

23:3-5. The court defined the case area as the eastern end of the Strait of Juan de 

Fuca, ER 8, and determined it to be the same area that was litigated in 

                                                           
3
  Lummi’s assertion, Lummi Brief at 15—that the Klallam Tribes “did 

nothing” for over two years after the district court dismissed their show cause 

motion in July 2009—is wrong. As noted above, during that time the Klallam 

Tribes took an appeal to this Court and scheduled and conducted the Meet and 

Confer session required by Paragraph 25. 
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Subproceeding 89-2. ER 15 (“the issue with respect to the Strait of Juan de Fuca 

has been explicitly decided by this Court and affirmed by the Ninth Circuit Court 

of Appeals, and is now the law of the case”). 

The district court further supported this conclusion by analysis of the expert 

report of Dr. Barbara Lane, ER 226-259, and discussion of a map, ER 171, both of 

which had been part of the record before Judge Boldt in 1973 (as Exhibits USA-30 

and USA-62, respectively) and which Lummi placed into the record of 

Subproceeding 11-2. ER 16 and 18-22. 

The district court “ordered” that Lummi’s treaty fishing area “does not 

include the eastern portion of the Strait of Juan de Fuca or the waters west of 

Whidbey Island” and that Lummi “is prohibited from issuing regulations or 

otherwise authorizing its fishers to exercise treaty fishing rights in the waters 

described above.” ER 23. The court based its decision on its conclusion that the 

law of the case bars Lummi from re-litigating these questions, id., and did not 

reach the issues whether res judicata, collateral estoppel, or both also barred re-

litigation of these questions. 

The district court’s summary judgment order also responded to Lummi’s 

arguments based on this Court’s 2000 opinion. In the order, the district court 

concluded that Lummi had “misread” this Court's definition of Admiralty Inlet to 

“impermissibly expand its scope,” ER 17, and that the “two-step process [for 
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determining Judge Boldt’s intent] has already been concluded in Subproceeding 

89-02.” ER 17:15-19. 

2. Subproceeding 11-2: Denial of Reconsideration 

Lummi moved for reconsideration of the district court’s summary judgment 

order, asserting that the district court had failed to understand that certain waters 

(so-called Washington State Department of Fish and Wildlife Catch Areas 6A and 

7) had never been part of the area adjudicated in the prior Subproceeding 89-2. ER 

2; SER 26. The district court disagreed, ER 3 (noting that the Klallam Tribes had 

named these areas with alternative State Catch Area designations that “overlap” 6A 

and 7), and held that both of these areas are within either the Strait of Juan de Fuca 

or the waters west of Whidbey Island as the terms were used in Subproceeding 89-

2. ER 2, fn. 1. The district court further noted that Lummi had by stipulation 

removed Area 6A from its own cross-request in subproceeding 89-2, and that such 

relinquishment of the claim had also become law of the case. ER 5. 

Lummi is now appealing the district court’s orders on summary judgment 

and on reconsideration. 

3. Subproceeding 11-2: Denial of Stay Pending Appeal 

After denial of reconsideration, Lummi moved for a stay of enforcement 

with respect to a large portion of the waters subject to the summary judgment 

decision. ER 333 (Dkt. 74); SER 1-2 (Areas 6 and 7A). The district court denied 
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the motion, rejecting as “geographically unsupportable” Lummi’s argument for an 

expansive interpretation of this Court’s prior definition of Admiralty Inlet. SER 3-

4:10-11. The district court noted that Admiralty Inlet is limited to those waters 

actually “separating” Whidbey Island from the Olympic Peninsula and that the 

waters in Lummi’s proposed stay area are outside Admiralty Inlet and instead 

“constitute the open water of the Strait of Juan de Fuca.” SER 3, 4:3-6. The court 

explained its reasoning for the denial: 

Lummi may not gain access to fishing in Areas 6A and 7 by claiming 

they lie in the “waters west of Whidbey Island,” because these areas 

indisputably are within the Strait of Juan de Fuca, not Admiralty Inlet. 

The Lummi have no possibility of success on the merits of this 

argument, which is geographically unsupportable. 

 

SER 4:3-6. 

 

The district court also described Lummi’s stay motion as essentially a 

request to continue to fish “in areas where, under several court decisions, they 

should not be fishing.” SER 5. The district court specifically found that the “public 

interest” was “best served” by the court’s consistency in upholding prior decisions. 

SER 5. 

SUMMARY OF ARGUMENT 

The district court (Judge Martinez) properly held in Subproceeding 11-2 of 

U.S. v Washington that the prior decisions of the district court in Subproceeding 

89-2, as affirmed by this Court, are law of the case that Lummi’s treaty fishing 
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grounds, as originally delineated by Judge Boldt in 1974, do not include the waters 

of the eastern Strait of Juan de Fuca in northwest Washington State. In this appeal, 

Lummi refers to these waters as “the waters west of Whidbey Island” and asserts 

that the prior subproceeding failed to determine whether they are part of Lummi’s 

treaty area. In fact, the prior subproceeding adjudicated a Cross-Request filed by 

Lummi, ER 75, in which Lummi expressly sought a determination that these very 

“waters west of Whidbey Island” and the Strait of Juan de Fuca are part of its 

treaty area. ER 15-16. The district court decided that Cross-Request in 1998, 

concluding that the waters west of Whidbey Island are part of the Strait of Juan de 

Fuca. ER 69. In its appeal to this Court in 1999, Lummi expressly accepted that the 

waters west of Whidbey Island are part of the Strait of Juan de Fuca. ER 12. This 

Court affirmed the district court’s holding that the Strait of Juan de Fuca is not part 

of Lummi’s treaty fishing area. U.S. v. Lummi, 235 F.3d 443 (2000). 

This Court did hold that Admiralty Inlet is within Lummi’s treaty fishing 

area, 235 F.3d at 452, and as the district court held in the decisions currently under 

appeal, this Court defined Admiralty Inlet so as to distinguish it clearly from the 

waters of the Strait of Juan de Fuca, including the waters west of Whidbey Island 

that Lummi now refers to. ER 17. Lummi has seized upon one of the reasons why 

this Court granted Admiralty Inlet to Lummi—that it is a passage from one part of 

Lummi’s treaty area to another—as a reason why it could have meant also to grant 

Case: 12-35936     07/29/2013          ID: 8722322     DktEntry: 44     Page: 21 of 54



16 

Lummi the waters west of Whidbey Island. Lummi Brief at 29. In fact, Lummi has 

unilaterally used this rationale for the past several years to justify continued fishing 

in waters outside of Admiralty Inlet that are in dispute here. Lummi’s misuse of 

this rationale has extended its fishing area into 310 square miles of marine waters 

outside of Admiralty Inlet, SER 45 (Declaration of Randall McCoy, ¶ 5), including 

locations as far as 31 miles from Admiralty Inlet. SER 64 (Declaration of Sarah 

Burlingame)(map at Exh. B). 

Lummi proffers several arguments why the waters west of Whidbey Island 

should be included in its treaty area. These all amount to attempts to re-litigate the 

outcome of the prior Subproceeding 89-2 and should be rejected. In particular, 

Lummi argues that the district court has failed to perform the two-step procedure 

required by this Court as the means of determining Judge Boldt’s intent when he 

first delineated Lummi’s treaty area in 1974. Lummi Brief at 33. This ignores that 

the prior subproceeding has already performed that two-step process and has 

evaluated the evidence that was in the record before Judge Boldt in 1973-74. ER 

17 and ER 85-95. It also ignores that Judge Martinez has reviewed the evidence 

from 1973 that Lummi brought to his attention in the current subproceeding. ER 

18-22. Lummi failed to make other evidence from 1973 part of the record in front 

of Judge Martinez, and yet it faults Judge Martinez for not considering it. See 

discussion of Alaska Packers affidavits at 32-33 below. 
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Ultimately, Lummi asserts that the geographic terms used by the district 

court, and this Court, are too ambiguous to resolve the question whether Lummi’s 

treaty fishing area includes the waters west of Whidbey Island. Lummi Brief at 27.  

After over twenty years of adjudication and decisions by numerous judges, that is 

disingenuous. Lummi knows where these various bodies of water are located, as 

evidenced, for example, by (1) its stated understanding of Admiralty Inlet, ER 54, 

(2) its own choice of the descriptor “waters west of Whidbey Island” in its 1990 

Cross-Request, ER 75, (3) its 1999 acknowledgement to this Court that these 

waters are between Admiralty Inlet and Haro Strait and within the eastern portion 

of the Strait of Juan de Fuca, ER 12, and (4) its 2013 acknowledgement that “the 

waters in this subproceeding lie directly between the San Juan Islands and 

Admiralty Inlet.” SER 4:20-21. Lummi’s treaty area includes Admiralty Inlet, but 

not the waters at issue in this case—that has already been determined. 

ARGUMENT 

I. STANDARD OF REVIEW: ABUSE OF DISCRETION 

The district court (Judge Martinez) granted summary judgment in favor of 

the Klallam Tribes, concluding that the law of the case precludes Lummi from 

treaty fishing in the waters at issue. ER 15. The district court’s application of law 

of the case is reviewed for abuse of discretion. See Milgard Tempering, Inc. v. 
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Selas Corp. of Am., 902 F.2d 703, 715 (9th Cir. 1990); Lummi Indian Tribe, 235 

F.3d at 452. 

A district court is generally precluded by the law-of-the-case doctrine from 

reconsidering an issue previously decided by the same court, or a higher court in 

the same case. For the district court to apply the doctrine, “the issue in question 

must have been ‘decided explicitly or by necessary implication in [the] previous 

disposition.’” Lummi Indian Tribe, 235 F.3d at 452, quoting Liberty Mutual Ins. 

Co. v. EEOC, 691 F.2d 438, 441 (9th Cir.1982). A district court abuses its 

discretion in applying the law-of-the-case doctrine only if: “(1) the first decision 

was clearly erroneous; (2) an intervening change in the law occurred; (3) the 

evidence on remand was substantially different; (4) other changed circumstances 

exist; or (5) a manifest injustice would otherwise result.” Lummi Indian Tribe, 235 

F.3d at 452-53, citing United States v. Cuddy, 147 F.3d 1111, 1114 (9th Cir. 1998). 

This Court has already applied that standard in its review of the district 

court’s decisions in Subproceeding 89-2. Lummi Indian Tribe, 235 F. 3d at 452–53 

(because Judge Rothstein in 1998 correctly found that Judge Coyle’s 1990 decision 

did not run afoul of a post-1990 change in the law, she did not abuse her discretion 

in giving effect to Judge Coyle’s decision as law of the case). In the present 

Subproceeding 11-2, the district court found that the prior decisions in 89-2 are law 

of the case because they determined that the waters west of Whidbey Island and 
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the Strait of Juan de Fuca are not part of Lummi’s treaty fishing area. Id. at 452; 

ER 23. Thus the applicable standard of review by this Court should be whether the 

district court abused its discretion. 

Lummi asserts that the prior decisions did not determine whether the waters 

at issue are part of Lummi’s treaty fishing area, and that because the district court 

decided the case on summary judgment, the standard of review should be de novo. 

Lummi Brief at 20. That misreads what the district court did. De novo review is 

available only when the district court has made an initial determination as to the 

historical facts regarding treaty time fishing patterns or as to Judge Boldt’s intent. 

See U.S. v. Washington, 730 F.2d 1314, 1317-1318 (9th Cir. 1984). Here the prior 

decision of Judge Coyle already reviewed the historical facts to determine Judge 

Boldt’s intent, and Judge Rothstein's treatment of that decision as law of the case 

with respect to Lummi’s Cross-Request has been affirmed by this Court. 

II. THE DISTRICT COURT CORRECTLY APPLIED THE LAW OF 

THE CASE DOCTRINE 

 

The district court determined on summary judgment that the prior decisions 

in Subproceeding 89-2 (two by the district court in 1990 and 1998 and one by this 

Court in 2000) have already established law of the case that Lummi’s treaty fishing 

area does not include the waters at issue. The district court affirmed this on 

reconsideration and in denying Lummi’s motion for stay of enforcement, 
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concluding that Lummi’s position “mis-reads the Ninth Circuit’s definition of 

Admiralty Inlet,” ER 17, and is “geographically unsupportable.” SER 4:10-11.     

Nevertheless, Lummi now contends that Subproceeding 89-2 failed to 

determine the status of the waters west of Whidbey Island, as that descriptor was 

used in Lummi’s own Cross-Request in Subproceeding 89-2. Lummi Brief at 27 

(asserting that the “rulings” in this Court’s 2000 opinion “raised—they did not 

answer—the questions presented here about the relationship between the western 

Whidbey Island waters” and the Strait of Juan de Fuca, Admiralty Inlet, and 

Northern Puget Sound). Lummi urges that law of the case has nothing to do with 

these purportedly unanswered questions. Lummi Brief at 19. But as the district 

court correctly recognized in the decisions currently under appeal, the prior 

subproceeding necessarily and unavoidably determined these questions—that is, it 

determined them both “explicitly” and “by necessary implication,” as 

contemplated by the requirements of the law of the case doctrine. See Lummi 

Indian Tribe, 235 F.3d at 452 and ER 23:3-5 (“The law of the case holds that the 

Lummi U&A does not include the Strait of Juan de Fuca or the waters west of 

Whidbey Island that were named in the Lummi Cross-Request for Determination. 

That issue has been finally determined and may not be relitigated.”). ER 23:3-5. 
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A. Subproceeding 89-2 Has Already Determined That Lummi’s 

Treaty Fishing Area Does Not Include the Disputed Waters 

 

The prior subproceeding was initiated by the Klallam Tribes’ 1989 Request 

for Determination that Lummi’s fishing area, as delineated by Judge Boldt in 

Decision No. 1, does not include the Strait of Juan de Fuca, Admiralty Inlet, and 

the mouth of Hood Canal. ER 102. That Request also asserted that Decision No. 1 

did not include “any waters west of Whidbey Island” in Lummi’s treaty fishing 

area, ER 114 (Request at ¶ 24), separately identifying them but also effectively 

subsuming them within the Strait of Juan de Fuca. That Request also specifically 

cited to Lummi fishing regulations that violated Decision No. 1. ER 108-109; SER 

(79-81, opening areas 6,7, 23A and 23B)(Lummi’s regulations defined the fishing 

areas opened in terms of Catch Areas established by the State of Washington 

Department of Fisheries). 

Judge Coyle in 1990 determined that Judge Boldt did not intend to include 

either the Strait of Juan de Fuca or Admiralty Inlet in Lummi’s treaty fishing area. 

ER 94-95. Judge Coyle’s determination was law of the case when Lummi filed its 

Cross-Request a few months later. ER 75. Indeed Lummi accepted this law of the 

case because its Cross-Request sought to “expand” Lummi’s treaty fishing area by 

“adding” the Strait of Juan de Fuca, the waters west of Whidbey Island, Admiralty 
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Inlet, and a portion of Hood Canal.
4
 There would have been no need to “expand” 

or “add” if Judge Coyle had recognized that Decision No. 1 had already included 

them as part of Lummi’s treaty fishing area. 

Lummi now asserts, Lummi Brief at 23, that there is a question about what 

Judge Boldt’s understanding may have been as to the boundary between the Strait 

of Juan de Fuca and the waters west of Whidbey Island, such that the waters west 

of Whidbey could be a part of Lummi’s treaty area even though the Strait of Juan 

de Fuca is not.  Lummi Brief, § II.  That is actually a false issue in this case, given 

the way Judge Rothstein determined Lummi’s Cross-Request and the way Lummi 

pursued its appeal of that decision. 

Lummi failed to convince Judge Rothstein that the waters west of Whidbey 

Island sought in its Cross-Request were not part of the area encompassed by Judge 

Coyle’s ruling. In her 1998 Order that decided Subproceeding 89-2, Judge 

Rothstein set out a long paragraph in which she quoted and compared the language 

of the Request and Cross-Request that identified the waters at issue in each. ER 69. 

She concluded that although the requests were “worded differently” from one 

another, she could “discern no difference” between the two areas. ER 69. She held 

                                                           
4
  Judge Rothstein in 1993 referred to the Cross-Request as seeking to “add” 

waters and this Court referred to it as an “expansion theory.” U.S. v. Lummi Indian 

Tribe, 235 F.3d 443, 447 (9th Cir. 2000); SER 71:7-10. Judge Martinez also 

recognized this in his summary judgment decision currently under appeal. ER 

10:26-11:1-4. 
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that Lummi had neither “asserted” nor “convincingly argued that there is a 

difference.” Id. She then held that Lummi’s Cross-Request was the same as the 

area covered by Judge Coyle’s decision. ER 69.  

After equating the two areas, the district court granted the Klallam Tribes’ 

Request in all respects and dismissed Lummi’s Cross-Request in all respects. 

Judge Rothstein did not “disturb the law of the case as articulated by Judge Coyle 

in his February 15, 1990, decision” and affirmed that Lummi’s treaty fishing 

waters do not include the Strait of Juan de Fuca, Admiralty Inlet, and the mouth of 

Hood Canal. ER 73. 

When Lummi appealed to this Court in 1999, it expressly accepted that the 

waters west of Whidbey Island are part of the Strait of Juan de Fuca. In its 

Statement of the Case to this Court in 1999, Lummi asserted that the issue it was 

raising on appeal was whether Judge Boldt intended to exclude from Lummi’s 

treaty fishing area “Admiralty Inlet and the open marine waters in the Strati [sic] 

of Juan de Fuca between Admiralty Inlet and Haro Strait on the western edge of 

the San Juan Islands.” Order on Motion for Summary Judgment at 5, ER 12 (Judge 

Martinez’s decision on summary judgment, under appeal here, quoting Lummi’s 

1999 Brief to this Court)(emphasis added). 

This Court affirmed Judge Rothstein and Judge Coyle as to the Strait of Juan 

de Fuca and the mouth of Hood Canal and reversed only as to Admiralty Inlet, 235 
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F.3d 443, 453, which it described as “the waters to the west of Whidbey Island, 

separating that island from the Olympic Peninsula.” 235 F.3d at 452 (emphasis 

added). The qualifying clause is significant, as Judge Martinez recognized and 

discussed in detail in two of his three decisions in Subproceeding 11-2. ER 16, 15-

19, and 17:1-8; SER 3:17-25 and 4:1-11. Admiralty Inlet is the narrow passageway 

of marine water, consistent with the standard definition of an “inlet,”
5
 that 

separates the southern portion of Whidbey Island from the Olympic Peninsula to 

the west. See map in Lummi’s Motion for Reconsideration at SER 25. 

 Consistent with its approach on appeal to this Court in 1999, Lummi well 

understood that Admiralty Inlet consists only of the waters west of the southern 

portion of Whidbey Island. Lummi’s fisheries managers conferred with Lummi’s 

attorneys seeking to understand what waters the opinion had added to Lummi’s 

treaty fishing area:  

We concluded the opinion included Haro Strait and Admiralty Inlet 

and the waters between the two. . . . 

. . . A reasonable point for the western end of Admiralty Inlet is Point 

Wilson, near Port Townsend. 

                                                           
5
  Webster’s Third International Dictionary (1966) defines “inlet” as “a narrow 

strip of water…a passage through a barrier island…leading to a bay or lagoon,” or 

“a place of entrance.” This Court also stated that “Admiralty Inlet would likely be 

a passage through which the Lummi would have traveled from the San Juan 

Islands in the north to the ‘present environs of Seattle.’” 235 F.3d at 452. There is 

simply no indication that this Court intended to treat the entirety of the open 

marine waters in the eastern portion of the Strait of Juan de Fuca as this kind of 

“passage.” That would completely distort the plain meaning of “inlet” and 

“passage.” 
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ER 54:8-10 and 19-23 (Declaration of Elden Hillaire, Chair, Lummi Natural 

Resources Commission) (emphasis added). The waters “between” Haro Strait and 

Admiralty Inlet cannot be part of Admiralty Inlet. Lummi’s interpretation of this 

Court’s opinion, as set out in Mr. Hillaire’s declaration, plainly acknowledges that 

Lummi was helping itself to waters outside Admiralty Inlet. ER 54:8-10. 

In sum, Lummi had every opportunity in Subproceeding 89-2 to argue that 

the waters between Haro Strait and Admiralty Inlet should be treated separately 

from the Strait of Juan de Fuca, but failed to pursue it. Having abandoned that 

argument, Lummi cannot resurrect it now.  Lummi’s current argument—that the 

prior decisions failed to decide the status of the waters west of Whidbey Island as a 

distinct body of water—must necessarily fail.  

B. In Subproceeding 11-2, the District Court Correctly Understood 

and Applied the Prior Decisions 

 

 In the summary judgment decision currently under appeal, the district court 

(Judge Martinez) held specifically that: 

The Usual and Accustomed Fishing Area (U&A) of the Lummi 

Nation does not include the eastern portion of the Strait of Juan de 

Fuca or the waters west of Whidbey Island, an area more specifically 

described as the marine waters east of a line running from Trial Island 

near Victoria, British Columbia, to Point Wilson at the westerly 

opening of Admiralty Inlet, bounded on the east by Admiralty Inlet 
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and Whidbey Island, and bounded on the north by Rosario Strait, the 

San Juan Islands, and Haro Strait…
6
 

 

ER 2 (Summary Judgment Order at 2, tracking the Request for Determination in 

Subproceeding 11-2 at 2, ¶ 2, ER 38).  

 The district court held that the prior decisions in Subproceeding 89-2 are law 

of the case establishing that Lummi’s treaty fishing area does not include the Strait 

of Juan de Fuca or the waters west of Whidbey Island. ER 23:2-4. Judge Martinez 

clarified specifically that the waters from which Lummi is excluded encompass the 

waters to the west of the northern half of Whidbey Island.
7
 ER 16-17. He also 

concluded that when this Court described Admiralty Inlet as those waters west of 

Whidbey Island “separating” that island from the Olympic Peninsula, it meant only 

the narrow passage that actually separates
8
 the two landforms (i.e., “only the 

                                                           
6
  See SER 25(Lummi Motion for Reconsideration at 3) (Map of Line Adopted 

by Judge Martinez). 

 
7
  Judge Martinez noted an additional reason why a portion of the waters west 

of the northern half of Whidbey Island could not be considered for inclusion in 

Lummi’s treaty fishing area. Lummi stipulated in Subproceeding 89-2 that an area 

known as Salmon Catch Area 6A was not part its Cross-Request. ER 5 (Order on 

Motion for Reconsideration). Catch Area 6A consists of “a small triangle of marine 

waters immediately to the west of the northern part of Whidbey Island and the 

southern reach of Fidalgo Island.” ER 2 (emphasis added). See map at SER 25 

(6A); 68 (stipulation regarding the same). 

 
8
  Lummi argued to the district court on summary judgment that essentially all 

of the Strait of Juan de Fuca separates Whidbey Island from the Olympic 

Peninsula. SER 35 (map prepared by Lummi Geographic Information Systems 

Manager Gerald Gabrisch).  
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southern portion of the waters west of Whidbey Island,” ER 17:3-4 (emphasis 

added)) and not the open marine waters between Admiralty Inlet and Haro Strait. 

 Judge Martinez further explained his summary judgment holding on this 

point in denying Lummi’s motion for stay pending appeal—not only is this water 

the open water of the Strait of Juan de Fuca, but also the Point Wilson line is the 

northern limit of Admiralty Inlet: 

The northern limit of the Olympic Peninsula on this eastern edge is at 

Point Wilson, which along with Partridge Point on Whidbey Island 

define the northern limits of Admiralty Inlet. The waters above and to 

the west of the entrance to Admiralty Inlet do not separate the two 

land masses (Whidbey Island and the Olympic Peninsula); instead 

they constitute the open water of the Strait of Juan de Fuca. 

Therefore, even though these open waters lie to the west of Whidbey 

Island, they do not lie within the Lummi U&A because they are not in 

Admiralty Inlet. 

 

SER 4:1-6 (emphasis added) (consistent with Declaration of Elden Hillaire, ER 54, 

which also notes that the Point Wilson line is the boundary of Admiralty Inlet.) See 

map at SER 25. 

Lummi has argued that the prior decisions failed to decide whether the 

waters west of Whidbey Island are part of Lummi’s treaty fishing area, and that 

therefore any question of law of the case simply does not arise. Lummi Brief at 27. 

Based on the foregoing Section, that is plainly not correct. Section I above, the 

Standard of Review, notes that there are five circumstances under which a district 

court abuses its discretion in applying the law of the case doctrine. Lummi has not 
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attempted to argue that any of these five circumstances is present here. None is 

present, and Judge Martinez’s decisions should be affirmed. 

C. It Has Already Been Determined that the Disputed Waters are 

Within the Strait of Juan de Fuca 

 

 Entailed within the district court’s determination regarding law of the case is 

the necessary conclusion that the waters west of Whidbey Island, as referred to by 

Lummi in this appeal, are in fact within the Strait of Juan de Fuca. See Order on 

Reconsideration: ER 2:17-20 (“Both of these areas lie, in whole or in part, within 

the area which has been described as the Strait of Juan de Fuca in this 

subproceeding and its predecessor, 89-2”). The various Requests for Determination 

and Court Orders in this subproceeding and 89-2 framed the issues in terms of the 

geographical description, Strait of Juan de Fuca…”); ER 4:12-13 (“No subparts of 

the Strait of Juan de Fuca were excepted from this ruling”). See also ER 8, n.1 

(“The case area is defined in the Request for Determination as the eastern end of 

the Strait of Juan de Fuca… .”) and ER 23:3-4 (“The law of the case holds that 

Lummi U&A does not include the Strait of Juan de Fuca or the waters west of 

Whidbey Island that were named in the Lummi Cross-Request for 

Determination…”). See further Order on Motion for Stay of Enforcement:  

The waters above and to the west of the entrance to Admiralty Inlet do 

not separate the two land masses (Whidbey Island and the Olympic 

Peninsula); instead they constitute the open water of the Strait of Juan 

de Fuca. Therefore, even though these open waters lie to the west of 
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Whidbey Island, they do not lie within the Lummi U&A because they 

are not in Admiralty Inlet. The Ninth Circuit Court of Appeals 

specifically found that Judge Boldt did not intend to include the Strait 

of Juan de Fuca within the Lummi U&A. U.S. v. Washington, 235 F. 

3d 443, 453 (9th Cir. 2000). Lummi may not gain access to fishing in 

Areas 6A and 7 by claiming they lie in the “waters west of Whidbey 

Island,” because these areas indisputably are within the Strait of Juan 

de Fuca, not Admiralty Inlet. 

 

SER 4:3-5. See also Declarations of Randy Hatch, SER 8:18-29, 9:4-8 (Areas 23 

and 23B are part of the Strait of Juan de Fuca Management Region and bisect 6A 

and 7), and Scott Bass, SER 16:18-19 (southern portion of Area 7 is the Strait of 

Juan de Fuca). 

 Therefore, because this Court has affirmed that Lummi may not fish in the 

Strait of Juan de Fuca, and the district court has held it to be law of the case that 

the waters west of Whidbey Island are within the Strait of Juan de Fuca, the burden 

is now properly on Lummi to show how these waters are not the Strait of Juan de 

Fuca.  ER 17:14-19. This Lummi cannot do; it can only argue, to no avail, that this 

Court’s prior decision failed to resolve this question. 

III. THIS COURT’S TWO-STEP PROCEDURE HAS ALREADY BEEN 

PERFORMED, SUCH THAT RE-LITIGATION OF DECIDED 

ISSUES IS NOT PERMITTED 

 

Lummi makes various arguments based on the premise that the prior 

subproceeding failed to determine whether the waters in dispute are part of 

Lummi’s treaty fishing area. Lummi Brief, § II (urging that law of the case does 
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not come into play) and at 33 (district court misapplied the burden). These 

arguments tend to relate back to the basic assertion that Judge Martinez failed to 

perform the standard two-step procedure for determining Judge Boldt’s intent as to 

the extent of Lummi’s treaty fishing area. But in fact the two-step procedure was 

already performed by the district court in the prior subproceeding. ER 85-86 

(Judge Coyle discussing the analysis he performs to examine the evidence in front 

of Judge Boldt). All of Lummi’s arguments could have and should have been 

raised in that prior proceeding. 

A. The District Court Applied the Correct Burden of Proof 

 

 Lummi asserts that the district court failed to properly conduct a special two-

step procedure developed by this Court for resolving disputes about Judge Boldt’s 

intent in delineating tribal treaty fishing grounds, contending that the “burden is on 

the requesting party to show that another party is violating the Boldt Decree.” 

Lummi Brief at 33. This argument is based on the same infirmity that undermines 

Lummi’s position on law of the case—namely, the mistaken premise that the prior 

subproceeding failed to resolve whether Lummi’s treaty area includes the waters 

west of Whidbey Island. The two-step procedure has already been performed in 

Subproceeding 89-2. ER 85-95 (Judge Coyle applying the two-step process); ER 

17:15-19 (Judge Martinez recognizing that this was done). 
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 Lummi attempts to capitalize on the district court’s statement that “it is for 

Lummi to demonstrate that the case area does not lie within the Strait of Juan de 

Fuca.” Lummi Brief at 34, quoting ER 15. Given the district court’s clear 

demonstration that the matter has already been decided in the prior subproceeding, 

it necessarily follows that Lummi is the party that must show that the waters at 

issue were not in fact adjudicated already. ER 17:15-19. The district court couches 

Lummi’s burden in terms of needing to show that the case area is outside the Strait 

of Juan de Fuca, ER 17:14-21, but it could just as easily have stated that Lummi 

must show that its claim to the waters west of Whidbey Island (or the waters 

between Haro Strait and Admiralty Inlet) has not already been determined. 

 Under the two-step process developed by this Court for analyzing Judge 

Boldt’s intent in delineating a tribe’s treaty fishing area, a requesting party must 

(1) offer evidence that the relevant Finding of Fact from Decision No. 1 is 

ambiguous or means something other than its apparent meaning and (2) show that 

there was no evidence before Judge Boldt on which a finding of treaty-time fishing 

could be based. Upper Skagit Indian Tribe v. Washington, 590 F.3d 1020, 1023 

(9th Cir. 2010). 

 This two-step inquiry was conducted by Judge Coyle in 1990 with respect to 

the waters put at issue in the Klallam Tribes’ 1989 Request for Determination. ER 

85-95 (applying the two-step inquiry to the delineation of Lummi’s treaty fishing 
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grounds in Decision No. 1). Judge Coyle reviewed the exhibits from 1973 and even 

re-examined the original trial testimony, ER 92-93, and found it did not support 

Lummi’s claim. Judge Rothstein’s decision that equated the waters sought in 

Lummi’s 1990 Cross-Request with the waters covered in Judge Coyle’s decision 

ensured that the two-step inquiry was also performed with respect to the Cross-

Request, which included the eastern-most portion of the Strait of Juan de Fuca (the 

waters west of Whidbey Island). ER 17:15-17 (noting the two-step process was 

concluded by the district court in Subproceeding 89-2 and was affirmed by this 

Court).  

 Lummi submitted to the district court in 2012 the same expert report by Dr. 

Lane from the 1970s, along with other materials presented to Judge Boldt. Lummi 

Brief at 36-37. In its summary judgment decision, the district court reviewed the 

evidence that was in front of Judge Boldt, and came to the “opposite conclusion 

from what the Lummi argue.” ER 18-22. Compare also Judge Martinez’s recitation 

of Dr. Lane’s report, ER 20-21, with that of Judge Coyle, ER 90-91.  

Lummi has filled Volume III of its Excerpts of Record (ER) with documents 

filed, or purportedly filed, with the district court in Subprocceeding 89-2, including 

some items that it failed make part of the record before the district court in the 

present subproceeding. One of these items is an excerpt of the transcript of Dr. 

Barbara Lane’s trial testimony, discussed further in Section III.C below at 39. 
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Another item is a set of affidavits from an 1897 lawsuit, ER 260 through ER 314 

(described by Lummi as “Exhibits PL-94a-94x (affidavits filed in United States v. 

Alaska Packers’ Ass’n (N.D. Wash. 1897)) (excerpted from Excerpts of Record 

filed in Subproceeding 89-2)” (hereinafter “Alaska Packers affidavits”). Lummi 

argues that these affidavits support its position that it fished broadly in the waters 

at issue in the present appeal. See Opening Brief at 39 (“On top of that, Judge 

Boldt cited a series of affidavits executed in the late nineteenth century...”) Lummi 

is critical of the district court for failing to consider these affidavits, in particular 

the one at ER 303, which it cites and even quotes. Lummi Brief at 8, 20, 39 

(quoting ER 303), 41 (citing ER 303), and 44 (quoting ER 303). ER 303 is a page 

from Exhibit PL-94w of that 1897 case. Lummi did not make Exhibit PL-94w (or 

any of the Alaska Packers affidavits) part of the record before Judge Martinez in 

Subproceeding 11-2, let alone make any argument based thereon. Lummi cannot 

now complain that Judge Martinez failed to consider evidence that was before 

Judge Boldt when Lummi failed to put it in front of Judge Martinez.
9
 

                                                           
9
  The Klallam Tribes have moved to strike all references to these affidavits 

from Lummi’s Opening Brief and from the Excerpts of Record. That motion 

currently remains unresolved. The real point, however, is that Lummi may not use 

on appeal material that it failed to present to the district court. See Fed. R. App. P 

10(a) (record on appeal includes “the original papers and exhibits filed in the 

district court.”) and Ninth Circuit Rule 10-2(b)(record consists of “original 

pleadings, exhibits and other papers filed with the district court”). 
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What Lummi really seeks is a reconsideration by this Court of the same 

evidence that the district court evaluated in Subproceeding 89-2, and ultimately a 

different outcome than what it obtained from that subproceeding after exhausting 

its opportunity for appeal. It appears that for Lummi, no geographic term will ever 

be sufficiently unambiguous to prevent continued litigation designed to expand 

Lummi’s treaty fishing area or to buy it some more time to fish where it clearly 

may not—this despite Lummi’s claim in its prior appeal to this Court that Findings 

of Fact 45 & 46 were unambiguous as to Judge Boldt’s intent (a claim that Lummi 

was obliged to concede). See 235 F.3d at 446, n.6. See also SER 28:17-25 (Lummi 

asserting that all of the terms in the judgment are not “clear” and that the terms 

“San Juan Islands,” “Haro Strait,” “Rosario Strait,” “Admiralty Inlet” and 

“Whidbey Island” are all “ambiguous geographic terms
10

”) and Brief of Lummi at 

22 and 46 (Admiralty Inlet is ambiguous), 23 (no definitive resolution of key 

geographic areas), and 45 (northern boundary of the “waters of the San Juan 

Islands” is also in need of clarification). Lummi of course chose to use all of these 

terms in its own Cross-Request in 1990, and cannot be heard to complain that they 

are ambiguous only after the litigation did not turn out in Lummi’s favor. ER 75. 

                                                           
10

  In addition, in claiming ambiguity, Lummi fails to mention that the parties 

also cited to Washington Department of Fisheries Catch areas for a description of 

the areas disputed. ER 3:10-19. See also SER 49 (Catch Area Map) and SER 27, 

n.2 (citing Klallam Tribe’s description of disputed waters using catch areas). 
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B. The District Court Correctly Recognized that Lummi’s “Natural 

Pathway” Rationale Violates the Well-Established Transit Rule 

 

In another attempt to re-litigate the issue, Lummi makes a “linguistic and 

geographic” argument, Lummi Brief at 28-29, contending that the waters west of 

Whidbey Island must also be part of Lummi’s treaty fishing area in Northern Puget 

Sound, based on the following statement from this Court: 

If one starts at the mouth of the Fraser River (a Lummi usual and 

accustomed fishing ground and station, see Findings of Fact 45 & 46) 

and travels past Orcas and San Juan Islands (also Lummi usual and 

accustomed grounds and stations, see Finding of Fact 45), it is natural 

to proceed through Admiralty Inlet to reach the ‘environs of Seattle.’ 

 

235 F.3d at 452 (quoted in Lummi Brief at 29). The district court correctly 

understood that this one statement cannot be used to include areas outside of 

Admiralty Inlet in Lummi’s treaty fishing area and rejected this “natural pathway” 

argument in its summary judgment order. ER 17:22 to ER 19:17.   

The district court also explained that this argument violated “the oft-quoted 

principle that transit through an area does not, without more specific evidence of 

fishing, lead to inclusion of an area in a tribe’s U&A.” ER 19:13-15. The court 

began its careful discussion by characterizing Lummi’s approach as a “‘logic and 

linguistic clues’ line of argument,” ER 18:6-7, based on the notion that Finding of 

Fact 13 from Decision No. 1 necessarily entailed a “broad, sweeping” approach to 
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an understanding of Lummi’s treaty fishing grounds.
11

 The district court noted, 

however, that FF 13 addresses “only fishing sites along rivers,” ER 19:7-8, and 

that Lummi had provided no basis for applying a similarly broad approach to 

fishing grounds in marine waters. Accordingly, the district court noted that it is FF 

14, not FF 13, that addresses treaty-time fishing in marine waters, and that FF 14 

speaks in terms of specific locations rather than broad, sweeping areas. The court 

then noted that FF 14 is the explicit source of the transit principle,
12

 which “leads 

to the conclusion that the Lummi ‘natural pathway’ argument must be rejected.” 

                                                           
11

  This “linguistic and geographic” analysis would not have helped Lummi at 

the time of the prior decisions in Subproceeding 89-2 to establish the waters west 

of Whidbey Island as within its treaty area, even if they had not been found to be 

part of the Strait of Juan de Fuca. Lummi Brief at 30. Linguistically, the fact that 

the Klallam Tribes’ treaty fishing area determinations explicitly included the 

“waters off the West Coast of Whidbey Island” and the waters “around Whidbey 

Island” means that Lummi’s Findings of Fact 45 & 46 are deficient because they 

do not include those waters specifically. See U.S. v. Washington, 626 F. Supp. 

1405, 1434, 1442-43, 1486 (W.D. Wash. 1985) and 459 F. Supp. 1020, 1039-40, 

1049, and 1066-67 (W.D. Wash. 1978). 

 
12

  This “oft-quoted principle” is stated as follows in FF 14: 

 

Marine waters were also used as thoroughfares for travel by Indians 

who trolled en route….Such occasional and incidental trolling was not 

considered to make the marine waters traveled thereon the usual and 

accustomed fishing grounds of the transiting Indians. 

 

U.S. v. Washington, 384 F. Supp. at 353 (citations omitted). This principle is also 

acknowledged and applied in United States v. Lummi Indian Tribe, 841 F.2d 317, 

320 (9th Cir. 1988). See also Upper Skagit Indian Tribe v. Washington, 590 F.3d 

1020 (9th Cir. 2010) (finding that traveling “from” and “to” without evidence of 

fishing does not establish any treaty fishing area). 
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ER 19:16-17. See also ER 22:15-18 (“…rule set forth by Judge Boldt in FF 14 that 

incidental trolling during travel does not…” establish a treaty fishing area). In 

denying Lummi’s Motion for Stay pending appeal, the district court again pointed 

out that this Court “would have considered Finding of Fact 14 as part of…[Judge 

Boldt’s]…intent,” SER 5:8-9, and thus would have required evidence of actual 

treaty-time fishing by Lummi in these waters in order to determine that they are 

part of Lummi’s treaty area.  

The district court on summary judgment also noted that according to Dr. 

Lane’s report presented to Judge Boldt, Lummi’s traditional fisheries “extended 

from what is now the Canadian border south to Anacortes.” ER 21. Dr. Lane, it 

further noted, never stated that Lummi “fished all the waters in between,” but the 

Court did find that Anacortes, the southern extent of this fishing area, was “well 

above the case area.” ER 22. The district court also acknowledged Admiralty Inlet 

as a passage for Lummi fishers, as this Court found, ER 6, citing 235 F.3d at 453, 

and thus it recognized that “Lummi fishing boats may therefore pass through
13

  the 

                                                           
13

  Note that even as recently as its 2013 Motion for Stay, Lummi has 

acknowledged that the waters subject to its “natural pathway” argument, and “at 

issue in this subproceeding,” are outside of Admiralty Inlet (“between the San Juan 

Islands and Admiralty Inlet”). SER 4:20-23. (Stay Order citing Lummi Motion). 
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waters west of Whidbey Island on their way to fishing grounds in Admiralty Inlet,” 

but may not fish until reaching Admiralty Inlet. ER 6, fn.2.
14

 

 In sum, Judge Martinez has referred to the “transit rule” as an “oft-quoted 

principle” and as a rule. Judge Boldt appears to have based that principle on Dr. 

Lane’s testimony. See ER 19:5 (quoting FF 14). However, Judge Martinez uses the 

rule as part of his broader explanation why it is law of the case that Judge Boldt in 

FFs 45 & 46 did not include the waters west of Whidbey Island or Strait of Juan de 

Fuca in Lummi’s treaty fishing area. Judge Martinez’s application of the transit 

principle here reflects a common-sense understanding of Judge Boldt’s approach to 

the determination of tribal treaty areas and should be given deference by this 

Court. 

C. There Is No Genuine Issue of Material Fact 

Lummi suggests several ways in which there are disputed issues of material 

fact that would preclude the district court’s summary judgment, none of which is 

effective. Lummi Brief at 45. Lummi is particularly emphatic that the map at ER 

171—a reproduction of trial exhibit USA-62 presented to Judge Boldt in 1973—

                                                           
14

 Lummi expresses concern that these waters are the “only marine areas that 

connect” its treaty area in the San Juan Islands with its treaty area in Admiralty 

Inlet. Lummi Brief at 19. But that does not deny Lummi the right to transit these 

waters. More significantly, Lummi omits to note that it claims the right to fish on 

the eastern side of Whidbey Island, the so-called “inside passage” that ultimately 

connects the environs of Seattle with the San Juan Islands. 
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should be regarded as a “key map,” Opening Brief at 44, because it is purportedly 

the “only relevant map” presented to Judge Boldt that sheds light on his 

understanding of the water bodies at issue here. Lummi Brief at 46. Lummi asserts 

that the placement of the names of certain water bodies on the map illustrate the 

locations of those water bodies in a way that is different from what the Klallam 

Tribes have asserted and different from what Judge Martinez and this Court have 

found. Lummi Brief at 46. In particular, Lummi asserts, Brief at 39, that the map 

shows the Strait of Juan de Fuca “as ending west of the disputed waters.”  

The district court correctly rejected the notion that USA-62 is in any sense a 

“key map,” particularly with respect to insight it purportedly provides into Judge 

Boldt’s understanding of the location of key water bodies. Lummi Brief at 44 

(claim that the district court wrongly rejected reliance on a USA-62 as a key map); 

ER 171. This map may have been presented in Subproceeding 89-2, but it was not 

cited by any judge therein. 

Lummi has provided an excerpt of Dr. Lane’s 1973 trial testimony, ER 315-

318, in which she explains that USA-62 is a “rough sketch” with references to 

Indian reef net sites that could affect navigation. ER 317-318
15

 (submitted to show 

                                                           
15

  The Klallam Tribes moved to strike the trial transcript from the Excerpts of 

Record on the ground that they were neither filed with the district court nor argued 

in Subproceeding 11-2. That motion has been referred to the merits panel and thus 

the trial transcript currently remains part of the record of this appeal, to which the 
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a reef net site “on the southeast coast of the San Juan Island.”). As Judge Martinez 

noted, ER 16:5-14, it is “pure speculation” that Judge Boldt viewed it as showing 

the boundaries of any specific water bodies. Moreover, it does not purport to be a 

map of the Strait of Juan de Fuca at all (it is denominated as a Sketch of Haro and 

Rosario Straits).
16

 

Thus there is nothing about USA-62, ER 171, that now creates any genuine 

issue of fact regarding the “boundary question” that Lummi claims was “left 

open.” Lummi Brief at 21. Lummi’s failure to raise this issue at the correct time 

cannot create the error it now relies on. Lummi offers no explanation for why it did 

not raise this very argument when the issue was litigated.  

Finally, the map does not correspond to what the district court and Lummi 

itself said about the location of the bodies of water in that Appeal. ER 54 (Hillaire 

Declaration); Lummi, 235 F. 3d at 452; ER 69 (Judge Rothstein equating the two 

descriptions); ER 12 (Lummi’s reference to this area on appeal as the Strait of Juan 

de Fuca). In this context, Judge Martinez correctly found that “the map, while 

                                                                                                                                                                                           

Klallam Tribes are entitled to cite in support of their position in the event the 

motion is denied. Order of July 1, 2013, Dkt. 42. 

 
16

 This particular map was buried on page 101 of 362 items in Lummi’s 

Appendix in its prior appeal to this Court. SER 32:20-23 (Transcript of Record). 

Moreover, this map was not discussed in the prior subproceeding and was buried 

deep in the record in the Appeal. 
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historically interesting, is of no import in the context of this subproceeding.” ER 

16. 

Lummi may also not create an issue of material fact by relying on the Alaska 

Packers affidavits discussed in Section III.A above at 33. As noted, Lummi failed 

to present these affidavits to the district court or to make any argument based 

thereon. 

Lummi asserts that despite all of the decades of review, a trial is needed to 

resolve additional issues. Lummi Brief at 45. Lummi presses its assertion that this 

Court’s descriptions of the Strait of Juan de Fuca and Admiralty Inlet are 

ambiguous. Lummi Brief at 27, 22, and 46 (claiming there is an issue with the 

northern boundary of Admiralty Inlet).  But this Court has provided a clear 

definition of the only area—Admiralty Inlet—that it granted to Lummi. 235 F.3d at 

452 (Admiralty Inlet separates Whidbey Island from the Olympic Peninsula). 

Judge Martinez ruled that Lummi’s various interpretations are all “geographically 

unsupportable.” SER 4:8-11. 

There is no genuine issue of material fact for trial on these issues, nor would 

a trial on the merits reveal additional facts which the district court as trier of fact 

would need to decide. Upper Skagit Indian Tribe, 590 F.3d at 1025. 

Lummi also claims that evidence previously submitted (and considered) 

regarding Lummi’s “trolling” of the “waters of the San Juan Islands” is sufficient 

Case: 12-35936     07/29/2013          ID: 8722322     DktEntry: 44     Page: 47 of 54



42 

to extend its treaty fishing area farther south into the Strait of Juan de Fuca than the 

district court allowed. Lummi Brief at 45. Lummi requested “clarification” of that 

aspect of the summary judgment order in its reconsideration motion, claiming that 

essentially every element of the order was ambiguous (San Juan Islands, Haro 

Strait, Rosario Strait, and Admiralty Inlet). SER 28:15-25. Lummi argued that the 

northern boundary must be “some distance south and seaward of the San Juan 

Islands…,” 29:12-16, but failed to specify how much farther south was 

appropriate. The district court held that fishing one mile off-shore to the south of 

the San Juan Islands would not violate its summary judgment order. ER 5. 

Under these circumstances, Lummi should not be heard to complain that 

after couching its requested clarification in the vague term “some distance south,” 

the clarification itself has now created yet another new issue regarding the southern 

boundary of the “waters of the San Juan Islands.” Lummi Motion for 

Reconsideration, SER 28:15-23, requesting “clarification” of both the northern and 

eastern boundaries of the waters from which it was excluded. 

Lummi does not meet the standard requiring the non-moving party to show 

more than simply some “metaphysical doubt as to the material facts.” Lummi must 

come forward with specific facts showing a genuine issue for trial, and it has failed 

to do so. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586–

587 (U.S. 1986) (citations omitted). 
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CONCLUSION 

 Lummi has fished in the eastern Strait of Juan de Fuca as though it had 

prevailed on its Cross-Request in Subproceeding 89-2 for the waters west of 

Whidbey Island. As demonstrated above, the outcome was exactly the opposite. It 

is much too late for Lummi to argue that it is still therefore an open question 

whether the waters west of Whidbey Island that are located outside Admiralty 

Inlet, in the Strait of Juan de Fuca, are within its treaty fishing grounds.  

 Judge Rothstein confirmed that Judge Boldt did not include these waters in 

Lummi’s treaty fishing area, and also determined that there was no basis for 

granting Lummi’s Cross-Request that they be added to Lummi’s treaty area. ER 

67-74. This Court did not alter those determinations in Lummi’s 1999-2000 appeal. 

U.S. v. Lummi Tribe, 235 F.3d 443 (affirmed in part, reversed only as to Admiralty 

Inlet). But that has not stopped Lummi from engaging in self-help and 

“interpreting” this Court’s decision of 2000 as granting it waters that it plainly did 

not. (And in fact, if this Court’s decision indeed “opened” the question for the first 

time as Lummi now argues, it could not have granted Lummi those waters as 

Lummi concluded thirteen years ago). 

 It has also not stopped Lummi in this appeal from criticizing Judge Martinez 

for failing to consider arguments that it did not make to him on summary 

judgment, based on evidence it did not present to him. See 33 above. And it has not 
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stopped Lummi from challenging Judge Martinez’s decision on reconsideration for 

being vague when it was Lummi that presented a vague request for relief. Section 

III.C above at 42 (discussing Lummi’s assertion that district court erred in defining 

the southern boundary of San Juan Island after Lummi failed to propose any 

specific alternative).  Indeed, all the arguments Lummi makes in this appeal could 

have and should have been made to this Court fourteen years ago.  

 All told, the courts have entered a total of seven orders, starting in 1974 and 

continuing into 2103, all of which have held that Lummi’s treaty fishing grounds 

do not include the Strait of Juan de Fuca. See Statement of Facts (summary of 

various decisions). Accordingly, it was well within the district court’s discretion to 

determine that the prior decisions are law of the case. This Court should affirm the 

judgment of the district court and put this issue to rest. 

 

Respectfully submitted this 29th day of July, 2013. 

/s/ Stephen H. Suagee           

Stephen H. Suagee, WSBA No. 26776 

Samuel D. Hough, WSBA No. 35284 

Office of General Counsel 

Lower Elwha Klallam Tribe 

2851 Lower Elwha Road 

Port Angeles, WA  98363-8409 

360-452-8471, Ext. 117 

steve.suagee@elwha.nsn.us 

 

Attorneys for Appellee Lower Elwha Klallam Tribe 
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/s/ Lauren P. Rasmussen          

Lauren P. Rasmussen, WSBA No. 33256 

Law Offices of Lauren P. Rasmussen 

1904 Third Avenue, Suite 1030 

Seattle, WA  98101 

206-623-0900 

lauren@rasmussen-law.com  
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and Jamestown S’Klallam Tribes 
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STATEMENT OF RELATED CASES 

Appellees Klallam Tribes are aware of the following related case pending in 

this Court within the meaning of Circuit Rule 28-2.6: 

United States v. Washington (In re Culverts), No. 13-35474. This appeal by 

the State of Washington arises out of a distinct Subproceeding (No. 2:01-sp-01-

RSM), initiated in 2001, of the same underlying district court proceeding. It 

involves an unrelated dispute and numerous additional Tribes as well as the State 

of Washington. 
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