
 
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF MICHIGAN 
 
 
 
 
NORBERT J. KELSEY, 
 
 Petitioner,      Case No. 09-CV-1015-GJQ-HWB 
 
v.        Hon. Gordon J. Quist 
        U.S. District Judge 
MELISSA LOPEZ POPE, et al,     
        Hon. Hugh W. Brenneman, Jr. 
 Respondents,      Magistrate Judge 
 
 
 
 

PETITIONER’S REPLY TO THE RESPONDENT’S OBJECTIONS TO 
MAGISTRATE’S REPORT AND RECOMMENDATION 

 
 

 
 

John Gregory Kelsey 
(Wis. Bar No. 1057098) 
JOHN KELSEY, S.C. 
P.O. Box 163 
Manistee, Michigan 49660-0163 
Tel: (216) 246-7624 
Email: jgk@alum.dartmouth.org 
 
Attorney for the Petitioner 
Norbert J. Kelsey 

 

Case 1:09-cv-01015-GJQ-HWB  Doc #39 Filed 12/19/13  Page 1 of 12   Page ID#565



 2 

INTRODUCTION 
 

Following complete and extensive briefing by all the parties and after hearing oral 

arguments in 2011, Magistrate Judge Brenneman issued a carefully-reasoned, 32-page Report 

and Recommendation (“the Report) detailing the reasons why the Petitioner is entitled to a Writ 

of Habeas Corpus from his unlawful tribal detention.  The Report correctly analyzes the legal 

issues presented to this Court, and the Petitioner respectfully submits that the Report should be 

adopted as the final ruling pursuant to Federal Rule of Civil Procedure 72(b)(3). 

The parties have been fully heard; the record completely sets for the positions of both 

parties in this case.  The Petitioner does not here re-argue the merits of the Verified Petition, and 

he respectfully refers the Court to his previously-submitted arguments.  Rather, for brevity’s sake, 

the Petitioner will address only specific issues raised in (and absent from) from the Respondent’s 

Objections to the Report and Recommendation (“Objections”). 

In short, the Objections raise no meaningful challenge to the Report.  The Objections 

largely recycle arguments made to, and rejected by, Judge Brenneman.  They additionally ask 

this Court to overrule the Supreme Court, to ignore prior precedent, and to eliminate 

retroactively an element of the offense all for the Band’s benefit.  Since the Objections provide 

no logical basis for disturbing the Magistrate’s Report, they should be rejected in their entirety.   

In his Objections, the Respondent again attempts to repackage the underlying tribal 

appellate decision on the territorial jurisdiction of the Little River Band of Ottawa Indians 

(hereinafter “the Band) into one based solely on membership-based jurisdiction.  In addition to 

asking this Court to eliminate an element of the offense for the Band’s benefit, it is also a serious 

misstatement of the Tribal Court of Appeals decision and the arguments in the case made to the 

Tribal Court of Appeals.  In support of this novel position, he relies on cases regarding tribal 
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civil jurisdiction over its members and on cases involving tribal criminal jurisdiction in Indian 

Country.  Not in any pleading has the Respondent cited any authority recognizing tribal criminal 

jurisdiction outside Indian Country where treaty rights are not involved.  Indeed, the case law 

that has directly addressed this issue has found for the exact opposite position the Respondent 

argues.  Moreover, the sweeping language upon which the Respondent rests his argument has 

been curtailed by much more recent precedent. 

Additionally, the Respondent argues that the due process protections of the Indian Civil 

Rights Act (hereinafter “ICRA”) were not violated in retroactively expanding tribal court 

criminal jurisdiction.  He makes this argument in spite of precedent finding retroactivity issues 

with expansions of criminal jurisdiction, in spite of tribal precedent, and in spite of the plain 

language of the Band’s laws.  Prior to this case, the Tribal Court has never exercised criminal 

jurisdiction outside Indian Country in the absence of treaty rights to the best of the Petitioner’s 

knowledge.  Thus, the shift to off-reservation application of tribal criminal laws violated the 

Petitioner’s due process rights.  Bouie v. City of Columbia, 378 U.S. 347 (1964); 25 U.S.C. § 

1302(8). 

For all the reasons stated in this pleading and for all the reasons stated in prior pleadings 

to this District Court and at oral arguments to the Magistrate Judge, the Petitioner respectfully 

requests that this Court overrule the Respondent’s Objections and adopt the Report and 

Recommendation in full. 

ARGUMENT 
 
I. THE BAND DOES NOT HAVE CRIMINAL JURISDICTION OVER THE 

PETITIONER’S ALLEGED OFFENSE 
 

A. The Objections Invite This Court to Ignore the Importance of Indian 
Country. 
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In his Objections, the Respondent argues that the Report “does not recognize the 

distinction between territorial and membership-based jurisdiction.” (Objection at 10).  He further 

asserts that cases dealing with the importance of Indian Country “have no bearing on 

membership-based jurisdiction.”  (Id.). 

One can dismiss such questionable assertions on the grounds that no court has ever found 

tribal membership-based, extraterritorial criminal jurisdiction in the absence of a treaty right. It 

ignores controlling Supreme Court precedent regarding the importance of Indian Country.  The 

Report correctly noted the importance of Indian Country in establishing tribal criminal 

jurisdiction, and Judge Brenneman cited a litany of precedent regarding the framework for off-

reservation criminal jurisdiction.  (Report at 24-27).  The Objections do not provide any 

compelling reason for why an exception should be retroactively crafted - solely for the Band’s 

convenience - to the general rule governing off-reservation criminal conduct.  See e.g. M. 

Fletcher, K. Fort, and W. Singel1, Indian Country Law Enforcement and Cooperative Public 

Safety Agreements, 89 MI Bar J. 42, 43 (2010)(“When the sire of a crime is not Indian country, 

ordinary rules regarding state and federal criminal jurisdiction apply.  Therefore, an officer must 

first determine whether he or she is operating in Indian country.”). 

B. None of the Civil Cases Cited by the Respondent Provide for Membership-
Based, Criminal Jurisdiction outside Indian Country. 

 
The Respondent’s Objections draw from the same civil cases involving tribal decisions 

involving domestic relations or tribal regulatory activity in Indian Country that he used in his 

Answer.  (Objections at 12).  And, if this were a tribal civil case, the Respondent’s position may 

have merit.  But, alas, this is not, and that is where the relevance of his case law ends.  The 

                                                 
1 Wenona Singel is Of Counsel at Kanji & Katzen.  See http://www.kanjikatzen.com/wenona-singel/ 
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Magistrate Judge considered the submitted civil cases and noted that they “provide little 

guidance.”  (Report at 29 n.13). 

The Respondent drew heavily from John v. Baker, a case about tribal domestic relations 

outside Indian Country, in his Answer at 20, 21, 26, and 31 and again in his Objections at 11-12.  

982 P.2d 738 (Alaska 1999).  These matters were previously addressed to the Magistrate Judge 

and rejected.  See also David Blurton, John v. Baker and the Jurisdiction of Tribal Sovereigns 

Without Territorial Reach, 20 Alaska L. Rev. 20-21 (2003)(“Baker used U.S. Supreme Court 

decisions associating the application of inherent sovereign powers with territory ‘and’ members, 

and converted the association to one of inherent sovereign powers with territory ‘or’ members. 

Yet, this disassociation of territory from members is not correctly based on U.S. Supreme Court 

decisions. Separating the territorial and membership aspects of inherent tribal sovereign powers 

is inconsistent with Supreme Court precedent and creates confusion.”)(footnotes omitted). 

The Respondent also cites Native Vill, of Venetie IRA Council v. Alaska, 944 F.2d 548 

(9th Cir. 1991), and again notes that the Ninth Circuit is home to the vast majority of Indian 

tribes in the U.S.  (Answer at 19-20).  This Venetie was a case about state court recognition of 

tribal adoption cases, a civil matter.  It speaks nothing to membership-based criminal jurisdiction 

outside of Indian Country. 

Likewise, Respondent’s reliance on Prairie Band of Potawatomi Indians v. Pierce, 253 

F.3d 1234 (10th Cir. 2001), is misplace.  That case dealt with the ability of an Indian tribe to 

issue license plates for tribal residents who reside in Indian Country and whether the State of 

Kansas was obligated to recognize them.  Id. 

C. The Objections Rely on a Misreading of Supreme Court Precedent. 
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The Respondent’s Objections rely on precedent stating that Indian tribes have power over 

their members and their territory.  (Objections at 1, 3, 7).  However, the Respondent does not 

acknowledge the Court’s most recent treatment of similar language in Plains Commerce Bank. 

Long Family Land and Cattle, Co., 554 U.S. 316 (2008).  Plains Commerce Bank cites to 

language from Mazurie that said that Indian “tribes retain authority to govern both their members 

and their territory” to support the position that tribal sovereignty “centers on the land held by the 

tribe and on tribal members within the reservation.”  See id at 327 (citing United States v. 

Mazurie, 419 U.S 544, 557 (1975)).  Indeed, the cited portion of Wheeler in the Objections itself 

cites to this portion of Mazurie.  (Objections at 7). 

Clearly, the Supreme Court has not taken the sweeping position that the Respondent 

invites this Court to take with respect to these basic principles of federal Indian law and the 

sovereignty retained by Indian tribes.  In fact, based on Plains Commerce, the Petitioner submits 

that the Court took that phrase to mean tribal territory and members in Indian Country.  554 U.S. 

at 327. 

The Respondent presented the same argument to the Magistrate Judge.  (Answer at 16).  

Further, Respondent has yet to present a single case where any federal court has taken the cited 

language to mean that Indian tribes may exercise criminal jurisdiction over their members 

regardless of the Indian Country status of the locus of the offense. 

D. The Objections Misapprehend the Fife decision 
 

In his Objections, the Respondent next argues that Fife “favors membership-based tribal 

criminal jurisdiction.”  (Objections at 12-13).  This is a rather surprising assertion in that the 

Oklahoma court permanently enjoined the Muscogee (Creek) Nation from exercising off-
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reservation criminal jurisdiction.  Fife v. Moore, 6:11-CV-133 (E.D. Okla. 2011) 2 .  The 

Oklahoma district court judge noted that “the present state of the law has been interpreted in the 

same manner as by this court.”  Id.  Thus, it is readily apparent that it is the Oklahoma district 

court’s opinion that the present state of law is that the inherent powers of a tribe do not provide 

for off-reservation, tribal criminal jurisdiction over an alleged theft of tribal assets by tribal 

members.  Id.  This is true even when the Nation’s laws provided for such jurisdiction.  Id.    

E. The Objections Misstate the Relevance of the Indian Civil Rights Act to the 
Report 

 
The Respondent further argues that the Indian Civil Rights Act does not support the 

position taken in the Report.  (Objections at 17).  However, looking at the relevant portion of the 

Report, it is rather obvious that Judge Brenneman only cited the ICRA in his jurisdictional 

discussion for a limited purpose.  (Report at 17-18).  That purpose is to demonstrate another 

means through which Congress has significantly limited tribal inherent criminal jurisdiction 

through various laws including the ICRA.3  (Id). 

 
F. The Report Correctly Noted that the Exercise of Criminal Jurisdiction 

outside Indian Country Would Impinge on Michigan’s Sovereign Rights.  
 

                                                 
2 Furthermore, Fife found that, as a prerequisite to the exercise of extraterritorial, the relevant criminal statute must 
have an extraterritorial provision in place.  Id.  The Law and Order Code does not.  In fact, prior to the Tribal Court 
of Appeals striking down its territorial jurisdiction provision, the Code expressly provided for the application of the 
Code’s Sexual Assault provision to only Indian Country.  LAW AND ORDER CODE §§. 4.01, 4.03.  In fact, as 
previously stated in prior briefing, the Code was passed with the stated intent of regulating on-reservation conduct.  
LAW AND ORDER CODE §§ 1.01, 1.02.  Thus, even if Indian tribes had the powers which the Respondent desires, 
it has not acted to properly exercises them over the Petitioner. 
 
3 25 U.S.C. § 1301(2), commonly referred to as the Duro fix, provided for criminal jurisdiction over all Indians.  
And, an Indian is later defined as a person who committed a crime in Indian Country.  25 U.S.C. § 1301(4).  Thus, it 
appears that, in revamping the law due to Duro, Congress said that the inherent tribal authority to prosecute Indians 
is limited to Indian Country.  The Respondent asks this Court to breathe new life into Duro. 
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The Objections argue that exercising criminal jurisdiction does not infringe upon 

Michigan’s sovereignty.  (Objections at 18).  In support, the Respondent cites to a portion of Sec. 

4.01 of the Law and Order Code.  (Id at 18-19).    

In State v. Eriksen, 259 P.3d 1079 (Wa. 2011), the Washington Supreme Court found that 

an Lummi Nation did not have the inherent criminal authority to effect an off-reservation arrest 

of a person who committed a crime on an Indian reservation and that tribal criminal authority 

ended at the reservation boundaries.  In addition, Eriksen noted that “the unwarranted extension 

of the Lummi Nation's powers would not be an enhancement of Washington's sovereign rights 

but an impingement of them.”  Id at 1083.   

G. The Objections Ask This Court to Allow the Band to Pick and Choose The 
Elements of the Offense 

 
The Respondent asserts that the Band “had no desire to become embroiled in [Indian 

Country status litigation] in order to prosecute the Petitioner…”  (Objections at 19).  Essentially, 

the Respondent desires the ability to not have to prove each and every single element of the 

offense beyond a reasonable doubt.  This assertion would be tantamount to a Prosecutor in 

Michigan stating that they do not desire to have to prove intent for a murder conviction or to 

prove that the substance a defendant was arrested with was in fact marijuana.  Working through 

the Respondent’s hypothetical policy assertions only serves to demonstrate its fallacy.  The 

United States and other Indian tribes routinely have to prove that an alleged offense occurred in 

Indian Country as an element of a crime.  See e.g. United States v. Jewett, 438 F.2d 495, 497 (8th 

Cir.1971).  The Respondent offers no compelling reason for why the Band should not be subject 

to the same standards as other sovereigns.  And, Judge Brenneman appropriately criticized the 

Band for trying to rewrite and broaden its jurisdiction.  (Report at 23-24 n.11). 
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II. THE REPORT CORRECTLY FOUND THAT THE PETITIONER’S DUE 
PROCESS RIGHTS WERE VIOLATED 

 
A. Due Process and Ex Post Facto Rights Are Implicated with Retroactive 

Changes to Criminal Jurisdiction 
 

The Respondent argues that the Recommendation fails to establish that Due Process 

rights are implicated in retroactive changes to criminal jurisdiction.  (Objections at 22).  In 

support of this position, he cites to Webb v. Mitchell, 586 F.3d 383 (6th Cir. 2009) and United 

States v. Dupas, 419 F.3d 916 (9th Cir. 2005).  Webb involved a retroactive change to the 

evidentiary standards, and Dupas involved a retroactive change to sentencing guidelines.   

In prior briefing to the Magistrate, the Petitioner noted that the following cases addressed 

retroactivity and criminal jurisdiction: Helton v. Fauver, 930 F.2d 1040 (3rd Cir. 1991); People v. 

Morante, 975 P.2d 1071 (Cal. 1999); and Means v. Northern Cheyenne Tribal Court, 154 F.3d 

941 (9th Cir. 1998).  Additionally, at oral arguments, the Petitioner noted that the Tenth Circuit 

had applied Bouie to 18 U.S.C. § 1151.  HRI v. EPA, 608 F.3d 1131, 1160-62 (10th Cir. 2011). 

In addition to having been litigated before the Magistrate, the Report also found that the 

Petitioner was not on “notice” that he would be subjected tribal jurisdiction.  (Report at 31).   

Clearly, only such a statement can be made if the Magistrate had found that due process rights 

are implicated in criminal jurisdiction expansions such as this. 

B. The Band’s Statutes Did Not Provide for Criminal Jurisdiction over Sexual 
Assaults Committed Outside Indian Country 

 
1. The Law and Order Code Limited Application of its Sexual Assault 

Provision to Indian Country 
 

The Objections claims that “nothing in the definition of the offense restricted its 

application to the Tribe’s Indian Country.”  (Objections at 22).  The Respondent makes these 
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arguments despite the plain language of the Band’s own laws which established a very different 

jurisdictional framework. 

The Law and Order Code states that it was passed to “give fair warning” of what 

constitutes a crime and that “[t]he regulation, control and prohibition of certain activities and 

conduct on the Tribe’s reservation is necessary” for the Band’s general welfare.  LAW AND 

ORDER CODE §§ 1.01, 1.02 (emphasis added).   

In addition to having an intent to regulate on-reservation conduct, the Code further states 

“The offenses specified in [the Law and Order Code including Sexual Assault], or those 

provided for in other Ordinances of the Tribal Code, constitute forbidden criminal conduct 

against the Tribe. Persons committing such offenses may be tried and punished by the Tribal 

Court as provided for by this Ordinance…”  LAW AND ORDER CODE § 4.01.  The Code then 

goes on to who comes under its jurisdiction and where the Band has jurisdiction.  LAW AND 

ORDER CODE §§ 4.02, 4.03. 

The Respondent does cite to Sec. 4.01 in his Objections but omits the highly relevant 

provision noting that the punishment in the Tribal Court for offenses covered by the Law and 

Order Code is as “provided for by” it.  (Objections at 18-19).  And, for good reason, as 

acknowledging that the Law and Order Code limited its application to Indian Country, ends this 

case and prevents The Respondent from attempting to side step the Indian Country issue with 

this membership-based argument that appeared only after the filing of this habeas action. 

2. While Acknowledging the Band’s Jurisdictional Framework, the 
Objections Do Not Apply Them to This Case 

 
The Respondent, as he must, makes note of the Band’s constitutional jurisdictional 

framework.  (Objections at 22).  However, in attempting to establish “notice,” he does not 

engage in a proper analysis of tribal law but furiously grasps for whatever straws he can find.  
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This is logical, as acknowledging tribal precedent and applying the Band’s laws simply produces 

a result the Respondent does not desire. 

The Band’s jurisdictional framework was noted in Champagne v. People, 06-178-AP 

(LRBOI Ct. App. 2007).  (Ver. Pet. Ex. 17).  Champagne, as binding precedent, established that 

any exercise of criminal jurisdiction must be consistent with the Band’s Constitution, the Band’s 

sovereign powers, and federal law.  (Id at 8-10).  Thus, if the exercise of jurisdiction was not 

consistent with one of the three limitations, then the Band would not have jurisdiction. 

The Respondent appears to concede that Sec. 4.03 of the Code did not provide for 

jurisdiction over the Petitioner’s alleged offense.  (Objections at 24).  While attempting to 

minimize the importance of this fact, its mere admission was dispositive under the law that 

existed prior to the Kelsey decision.  And, as argued many below and many times before, such a 

change is violative of the Petitioner’s due process rights. 

3. The Objections Engage in an Improper Bouie Analysis. 
 

The Objections conclude with a quick, shotgun Bouie analysis.  (Objections at 24-25).  It 

attempts to argue that there is no due process violation when a court strikes down a criminal 

statute that had limited tribal jurisdiction to Indian Country and by retroactive fiat provides “for 

the exercise of the inherent criminal jurisdiction over all tribal lands.”  (Ver. Pet at Ex. 3). 

The Objections argue that that Tribal Courts had never limited the Band’s jurisdiction to 

Indian Country.  (Objections at 24-25).  In Champagne, the Tribal Court of Appeals said “The 

Tribal Council has defined the criminal jurisdiction of this Court to include the territory of the 

Band and all American Indians. See Law and Order – Criminal Offenses – Ordinance §§ 4.02 – 

4.03, Ordinance #03-400-03 (last amended July 19, 2006); Criminal Procedures Ordinance § 

8.08, Ordinance #03-300-03 (effective Oct. 10, 2003). In other words, this Court has jurisdiction 
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over all crimes committed on both reservation lands and trust lands of the Little River Band.”  

(Ver. Pet. Ex. 17 at 8).  To accept the Respondent’s assertion, this language interpreting the 

Band’s Law and Order Code, among other laws, does not suggest that they had the effect of 

limiting the “Tribe’s jurisdictional reach to Indian country.”  (Objections at 24).  Obviously, this 

is a grave error as that is precisely what the Champagne court did in interpreting the Band’s 

criminal statutes. Even without Champagne, the plain language of the statute had the limiting 

effect.  LAW AND ORDER CODE §§ 4.01, 1.01, 1.02. 

Next, the Objections assertion that the change to tribal law was foreseeable is similarly 

without merit.  This issue was addressed extensively by both parties in multiple pleadings.  For 

brevity’s sake, the Petitioner respectfully refers this District Court to those arguments.  See e.g. 

Marks v. United States, 430 U.S. 188 (1977)(finding that retroactively applying a new 

constitutional interpretation of obscenity violated due process).  Magistrate Judge Brenneman 

noted that “The Tribal Court of Appeals did this by judicial fiat after the fact.”  (Report at 31). 

 
CONCLUSION 

WHEREFORE, the Petitioner respectfully requests that this Court enter an order 

affirming and accepting the Recommendation and Report, and for any other relief that this Court 

deems just and proper.  

Dated: December 19, 2013     /s/ John Gregory Kelsey  
JOHN GREGORY KELSEY  
(Wis. Bar No. 1057098)  
JOHN KELSEY, S.C.  
P.O. Box 163  
Manistee, Michigan 49660-0163  
Tel: (216) 246-7624 

       Email: jgk@alum.dartmouth.org 
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