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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

 
____________________________________ 
      ) 
NORBERT J. KELSEY,   )  
      ) 
 Petitioner,    ) Case No. 09-CV-1015 
      ) Hon. Gordon Quist 
v.      ) Magistrate Judge Hon. Hugh Brenneman, Jr. 
      ) 
      ) 
MELISSA LOPEZ POPE, et al,  )   
      )   
 Respondents,    ) 
____________________________________) 
 

PETITIONER’S REPLY TO THE RESPONDENT’S SUPPLEMENTAL 
MEMORANDUM 

 

The Petitioner, Norbert Kelsey (hereinafter the “Petitioner”), by and through his 

undersigned counsel, hereby respectfully files this Reply to the Respondent’s Supplemental 

Memorandum.  The Petitioner apologizes for being forced to file this Reply with the Court and 

for burdening this Court with another “volley” of briefs.  Garrison v. Northeast Georgia Medical 

Center, Inc., 66 F. Supp.2d 1336, 1339-40 (N.D. Ga. 1999).  However, the arguments advanced 

by the Hon. Daniel Bailey (hereinafter the “Respondent”), if allowed to be filed with this Court, 

require a response as they are devoid of merit. 

ARGUMENT 

The Respondent’s Supplemental Memorandum presents a very unusual argument as it is 

very rare to see a sovereign argue that the people purportedly subject to its substantive criminal 

laws have no right to rely on them.  Indeed, the Petitioner cannot find a case where a sovereign 

has ever argued that its substantive criminal laws, even those later ruled unconstitutional, do not 
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provide notice to its citizens.  Nevertheless, this is the argument that the Respondent advances.  

The Respondent also appears to concede that Sec. 4.03 does not provide notice that the exercise 

of criminal jurisdiction outside Indian Country is permitted over Sexual Assaults.  Supp. Memo. 

at 3-4.  Thus, to the extent that Sec. 4.03 applies as mandated by Sec. 4.01 to offenses defined by 

the Law and Order Code, the Band would not have jurisdiction over Mr. Kelsey’s alleged 

offense and did not provide notice that the Law and Order Code could be applied outside Indian 

Country except where allowed under Sec. 4.03(b).   

The Respondent’s sweeping argument that unconstitutional criminal statutes cannot be 

relied upon has already been considered by the Supreme Court and rejected.  Dobbert v. Florida, 

432 U.S. 282 (1977).  The “operative fact” that a criminal statute exists even if later ruled 

unconstitutional provides notice and states the legislature’s intent.  See id.  A change to the law 

to correct an unconstitutional statute can only be applied retroactively if the new law does not 

serve to enhance a criminal defendant’s punishment beyond what the old statute allowed.  See id. 

The Respondent’s new retroactivity arguments are based on the misapprehension of 

relying on precedent involving the retroactivity of civil decisions. As the Eleventh Circuit noted, 

retroactivity in criminal cases is “a realm which is wholly distinct (as far as retroactivity is 

concerned) from civil cases.”  McKinney v. Pate, 20 F.3d 1560, 1566 (11th Cir. 1994).   Thus to 

the extent that the Respondent relies on retroactivity arguments from the civil cases, they have 

already been ruled inapplicable to the Petitioner’s situation as the Tribal Court case was a 

criminal case.  Id (citing Harper v. VA Dep’t of Taxation, 509 U.S. 86 (1993)). 

Furthermore, contrary to the Respondent’s representation that the Tribal Court of Appeals 

is obligated to apply its new interpretation of constitutional law retroactively, the Supreme Court 
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has already applied Bouie to bar retroactive changes in federal constitutional law that would 

disadvantage criminal defendants.  See Marks v. United States, 430 U.S. 188 (1977).  Thus, the 

Respondent is left in the odd position of arguing that a change in constitutional law that clearly 

disadvantages the Petitioner can be retroactively applied despite the Supreme Court’s holding in 

Marks.  Next, assuming the validity of the Respondent’s vagueness arguments, Bouie itself states 

that judicial decisions may only be prospectively applied to vague statutes if the change 

disadvantages the defendant and if the change is unforeseeable.   

The Respondent’s contention that the Tribal Court of Appeals did not depart from an 

interpretation of Sec. 4.03 of the Law and Order Code is simply wrong in light of Champagne.  

See Supp. Memo. at 4.  The Respondent’s argument that the Tribal Court of Appeals determines 

tribal law has already been advanced by the Petitioner. See Supp. Memo. at 1-2.  This issue is 

hardly in dispute.  However, the Petitioner notes that Respondent’s concession serves only to 

demonstrate the conflict in his arguments.   

I. THE RESPONDENT’S RELIANCE ARGUMENTS HAVE BEEN 
EXPRESSLY REJECTED BY THE SUPREME COURT. 

The main argument presented in the Respondent’s Memorandum is that the Petitioner has 

no right to rely on the Tribal Law and Order Code as it conferred no rights being unconstitutional 

under the Band’s Tribal Constitution.  Supp. Memo at 4-7.  The Respondent presented no 

argument to rebut Dobbert at oral arguments, and he still has none now as the theory upon which 

he relies has been expressly rejected by the Supreme Court. 

In Dobbert v. Florida, 432 U.S. 282 (1977), the Supreme Court addressed the exact, 

technical arguments now being advanced by the Respondent: that an unconstitutional criminal 

statute has no legal effect as it was not the law. Unfortunately for the Respondent, the Court 
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found this argument to be flawed.  In Dobbert, Florida changed the sentencing procedures in the 

state after a finding that they were unconstitutional but did not change the punishment for the 

offense or what constituted the offense under Florida law.   Hankerson v. State, 723 N.W.2d 232, 

241-242 (Minn. 2006). Therefore, the Supreme Court found that the remedial law enacted by 

Florida could be applied retroactively consistent with the Ex Post Facto Clause.  Id. 

Dobbert argued that there was no valid statute at the time of the offense as it was ruled 

unconstitutional by the Florida courts thereby exonerating Dobbert from his offense.  The 

Supreme Court disagreed with that argument stating: 

Petitioner's second ex post facto claim is based on the contention that at the time 
he murdered his children there was no death penalty "in effect" in Florida. This is 
so, he contends, because the earlier statute enacted by the legislature was, after the 
time he acted, found by the Supreme Court of Florida to be invalid under our 
decision in Furman v. Georgia, 408 U.S. 238 (1972). Therefore, argues petitioner, 
there was no "valid" death penalty in effect in Florida as of the date of his actions. 
But this sophistic argument mocks the substance of the Ex Post Facto Clause. 
Whether or not the old statute would, in the future, withstand constitutional 
attack, it clearly indicated Florida's view of the severity of murder and of the 
degree of punishment which the legislature wished to impose upon murderers. 
The statute was intended to provide maximum deterrence, and its existence on the 
statute books provided fair warning as to the degree of culpability which the State 
ascribed to the act of murder. 

Petitioner's highly technical argument is at odds with the statement of this Court 
in Chicot County Dist. v. Baxter State Bank, 308 U.S. 371, 374 (1940): 

"The courts below have proceeded on the theory that the Act of 
Congress, having been found to be unconstitutional, was not a law; 
that it was inoperative, conferring no rights and imposing no 
duties, and hence affording no basis for the challenged decree. 
Norton v. Shelby County, 118 U.S. 425, 442; Chicago, I. & L. Ry. 
Co. v. Hackett, 228 U.S. 559, 566. It is quite clear, however, that 
such broad statements as to the effect of a determination of 
unconstitutionality must be taken with qualifications. The actual 
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existence of a statute, prior to such a determination, is an operative 
fact and may have consequences which cannot justly be ignored." 

Here the existence of the statute served as an "operative fact" to warn the 
petitioner of the penalty which Florida would seek to impose on him if he were 
convicted of first-degree murder. This was sufficient compliance with the ex post 
facto provision of the United States Constitution.  

Dobbert, 432 U.S. 297-298; see also Lerner v. Gill, 751 F.2d 450 (1st Cir. 1985); Republic Steel 

v. Costle, 581 F.2d 1228, 1234 n.15 (6th Cir. 1978); Rodriguez v. U.S. Parole Comm’n, 594 F.2d 

170, 176 (7th Cir. 1979); United States v. Alston-Graves, 435 F.3d 331, 343 (D.C. Cir. 2006); 

City of Bowling Green v. Boggs, 74 Ohio Misc. 2d 133, 137-138, 659 N.E.2d 1304 (Ohio Mun. 

Ct. 1995); In re Lopez, 62 Cal.2d 368, 398 P.2d 380 (1965)(“We no longer subscribe to that 

‘splendid myth’ of Blackstone that all constitutional interpretations are eternal verities that 

stretch backwards and forwards to infinity”)(internal citations omitted).   

The Sixth Circuit Court of Appeals in an unpublished opinion has also stated that the 

“Supreme Court has held that a statute which is later found unconstitutional nonetheless serves 

as ‘an operative fact’ to warn a defendant of the consequences of his actions.  Where the 

ultimate, overall punishment remains the same, the notice provided by the earlier” law is 

“sufficient compliance with the ex post facto provision of the United States Constitution.”  

United States v. Pelto, 1995 U.S. App. LEXIS 37034, *6 (6th Cir.1995)(internal citations 

omitted)(internal grammatical marks omitted).1

In applying Dobbert, the Colorado Supreme Court found that if the new law “does not 

authorize a more onerous punishment than the punishment authorized by the judicially 

invalidated statute, the subsequent statute may be retroactively applied.”  People v. Thomas, 834 

P.2d 181, 198 (Colo. 1992)(internal citation omitted); People v. Aguayo, 840 P.2d 336, 339 

   

                                                             
1 A copy of this opinion is attached as Exhibit 1. 
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(Colo. 1992)(stating “In Thomas, the law annexed to the crime was a sentencing statute later 

found to be constitutionally infirm. Because the subsequent statute did not involve a more 

onerous punishment than was offered by the judicially invalidated statute, the subsequent statute 

could be retroactively applied.”).   

Looking to Dobbert and subsequent case law, tribal law only put the Petitioner on notice 

that the Law and Order Code applied to only on-reservation conducts except to the extent 

allowed by Sec. 4.03(b) of the Code.  Supp. Memo at 3-4; Law and Order Code § 4.01 (stating 

“The offenses specified in this Ordinance, or those provided for in other Ordinances of the Tribal 

Code, constitute forbidden criminal conduct against the Tribe. Persons committing such offenses 

may be tried and punished by the Tribal Court as provided for by this Ordinance; provided, 

however, that such jurisdiction, whether or not exercised, shall not affect the power or authority 

of any other courts, including those of the United States, or the State of Michigan, which may 

have jurisdiction.”); see also Ver. Pet. Ex. 3 (which did not strike down Sec. 4.01 as 

unconstitutional); Law and Order Code § 4.03.  Furthermore, the Tribal Council did not intend 

the Code to apply off-reservation except where authorized by Sec. 4.03.  See Law and Order 

Code § 1.02(a)(3).  Sec. 4.03(b) is inapplicable to this case for reasons previously discussed.  

Thus, the specific statutory scheme developed for punishing alleged Sexual Assaults under the 

Band’s lesser definition did not include punishment in the Tribal Court under its Law and Order 

Code for offenses whose jurisdiction was not “provided for” by the Code.  Law and Order Code 

§§ 4.01, 4.03. 

The statute’s existence is an “operative fact” that put the Petitioner on notice that the 

Sexual Assault provision did not apply outside Indian Country pursuant to the Tribal Council’s 

stated intent, the plain language of the Code, and the binding Champagne decision.  The new 
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tribal law of tribal criminal jurisdiction over all “Indians” on any tribally-owned fee land 

authorizes a punishment for alleged offenses far greater than that allowed by the Tribal Law and 

Order Code.  See Ver. Pet. Ex. 3.   The new law subjects a criminal defendant to jurisdiction in 

Michigan state court under Michigan law and Tribal Court under the Law and Order Code 

whereas the prior Law and Order Code’s jurisdictional framework for offenses defined by the 

Code only subjected a defendant to Michigan jurisdiction when the alleged Sexual Assault 

occurred off reservation as jurisdiction was not “provided for” by the Code.  Law and Order 

Code §§ 4.01, 4.03; People v. Morante, 975 P.2d 1071, 1090 (Cal. 1999); Means v. Northern 

Cheyenne Tribal Court, 154 F.3d 941 (9th Cir. 1998)(finding that a retroactive change in tribal 

criminal jurisdiction law would enhance the punishment for an offense in violation of the Ex 

Post Facto Clause).  Since punishment for the Petitioner’s alleged offense is now increased to 

both tribal and state by the Petoskey court, the new tribal law cannot be applied retroactively 

even if the previous statute were unconstitutional in accordance with Dobbert.  Aguayo, supra, at 

339. 

Accepting the Respondent’s argument of full retroactivity to changes to substantive 

criminal laws would further needlessly burden state, federal, and tribal courts.  See Lopez, supra 

at 381 (stating “Unlimited retroactive application of Escobedo would result in the 

reconsideration of countless cases that were correctly decided under the law in force at the time 

of trial; in many such cases witnesses and evidence would no longer be available. Many 

hardened and dangerous criminals would glean the greatest profit from unlimited retroactivity; 

they serve lengthy sentences imposed long ago; their cases thus offer the least likelihood of 

successful retrial. To require a general release of prisoners of undoubted guilt would be to cripple 

the orderly administration of the criminal laws.”).  Adopting the Respondent’s position of full 
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retroactivity to changes in constitutional law would have disastrous consequences far beyond Mr. 

Kelsey’s case in not only the tribal realm but also in the state and federal realm as well. 

The Respondent’s reliance on Justice Scalia’s concurring opinion in Reynoldsville Casket 

Co. v. Hyde, 514 U.S. 749 (1995) is misplaced as the cases cited all dealt with retroactivity in the 

civil context.  They do not address issues of retroactivity in the criminal context.  Furthermore, 

Chicago, I. & L. R. Co. v. Hackett, 228 U.S. 559, 566 (1913) which is cited by Justice Scalia in 

Reynoldsville was previously cited by and rejected by the Supreme Court’s “operative fact” 

holding in Dobbert.  The Petitioner also wishes to note that Justice Scalia authored a very strong 

dissent in Rogers v. Tennessee, 532 U.S. 451, 467-481 (2001)(Scalia, J., dissenting), which was 

joined by Justices Stevens and Thomas and partially joined by Justice Breyer.  There, Justice 

Scalia argued for greater protections under the Bouie line of cases than the Supreme Court was 

affording in Rogers.  Id. 

The Respondent’s citation to Salei v. Boardwalk Regency Corp., 913 F. Supp. 993 (E.D. 

Mich. 1996) is simply unavailing.  That case involved the remand of the state civil claims 

asserted in federal court to state court as it was unconstitutional under Article III of the United 

States Constitution for the Eastern District of Michigan to exercise jurisdiction over those claims.  

The examination of federal jurisdiction under Article III is irrelevant to the instant case and does 

not advance the Respondent’s arguments.  Salei is also inapplicable as it concerned a civil and 

not criminal case.  In short, the case simply has no bearing on the Verified Petition’s merits. 

II. THE RESPONDENT’S RELIANCE ON HARPER IS MISPLACED. 

The Respondent’s reliance on Harper results from a fundamental misapprehension of 

federal retroactivity law as Harper “rejected modified prospectivity in civil cases.”  Glazner v. 
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Glazner, 347 F.3d 1212, 1217-1218 (11th Cir. 2003)(internal citations omitted).  The only 

criminal case found by the Petitioner in Harper only dealt with changes to criminal procedures 

that did not disadvantage criminal defendants.  Harper, 509 U.S. at 97 (citing Griffith v. 

Kentucky, 479 U.S. 314 (1987)). 

In United States v. Morehead, the Tenth Circuit explained that the difference in the 

retroactivity of changes to criminal procedure laws announced in Griffith and the retroactivity of 

changes to substantive criminal laws in Bouie and its progeny as follows: 

Alternatively, Junior contends that McCann, which was decided after he was 
sentenced, should not be applied retroactively. In the area of constitutional 
criminal procedure, the Supreme Court has held that a new rule for the conduct of 
criminal prosecutions is to be applied retroactively to all cases pending on direct 
review or not yet final.  Retroactive application of new rules to cases pending on 
direct appeal protects the integrity of judicial review and ensures that similarly 
situated defendant's are treated the same. In Griffith, the Supreme Court held that 
the rule announced in Batson v. Kentucky applied to all cases pending on direct 
review. In doing so, the Griffith Court held that the clear break exception, which 
recognized that a new rule overruling past precedent or disapproving of a practice 
previously sanctioned is not applied retroactively, was not applicable to cases 
pending on direct review. 

The analysis and holding of Griffith must be considered in the context of the rule 
at issue. Batson expanded the rights of criminal defendants by lowering the 
defendant's burden in establishing a prima facie case of racial discrimination in 
jury selection. In contrast, the rule announced in McCann arguably constricts the 
rights of criminal defendants by eliminating the government's duty to allege the 
quantity of controlled substance in order to trigger a mandatory minimum 
sentence under 21 U.S.C. 841. The retroactive application of a judicial rule 
constricting the rights of a criminal defendant raises due process concerns 
analogous to the ex post facto limitations on the retroactive application of 
criminal statutes. See Marks v. United States, 430 U.S. 188, 51 L. Ed. 2d 260, 97 
S. Ct. 990 (1977) (retroactive application of judicial expanded definition of illegal 
obscenity violated due process); Bouie v. City of Columbia, 378 U.S. 347, 12 L. 
Ed. 2d 894, 84 S. Ct. 1697 (1964) (retroactive application of judicially expanded 
statutory definition of trespass violated due process). Although Marks and Bouie 
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were concerned with judicial decisions expanding the scope of conduct that could 
be punished under the statute, we have applied their reasoning to the retroactive 
application of judicial decisions which enhance a defendant's punishment. See 
Devine v. New Mexico Dept. of Corrections, 866 F.2d 339, 343-45 (10th Cir. 
1989) (retroactive application of state supreme court decision increasing the time 
defendant had to serve prior to parole eligibility  violated due process). See also 
Rubino v. Lynaugh, 845 F.2d 1266, 1274 (5th Cir. 1988) (retroactive application 
of state supreme court decision would violate due process to the extent it 
enhanced the degree of defendant's punishment). 

959 F.2d 1489, 1510-1512 (10th Cir. 1992)(internal citations omitted)(internal grammatical 

marks omitted).   

 Thus, to the extent the Respondent cites to Harper for the position that changes in 

criminal and/or constitutional law must be retroactively applied, the Respondent is mistaken.  

The cases upon which Harper rely are largely civil.  Furthermore, the criminal case cited by 

Harper has been further distinguished from the Bouie line of cases where the change is a change 

to substantive criminal law that disadvantages criminal defendants.  Morehead, supra. 

III. THE SUPREME COURT HAS ALREADY FOUND THAT CHANGES IN THE 
INTERPRETATION OF CONSTITUTIONAL LAW THAT DISADVANTAGE 
CRIMINAL DEFENDANTS MAY NOT BE APPLIED RETROACTIVELY. 

While the Respondent’s new, untimely argument can be simply rejected as it rests on a 

misapprehension of basic federal law, the Respondent’s new argument is further inconsistent 

with Marks v. United States, 430 U.S. 188 (1977).  Marks concluded that a change in First 

Amendment law that disadvantaged a criminal defendant could not be applied retroactively as it 

broadened the scope of liability for obscenity due to a change in the interpretation of the First 

Amendment.  Id.   

Marks presented “the question, not fully answered in Hamling v. United States, 418 U.S. 

87 (1974), whether the standards announced in Miller v. California, 413 U.S. 15 (1973), are to be 
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applied retroactively to the potential detriment of a defendant in a criminal case.”  Id at 188-189.  

Marks stated: 

Petitioners were charged with several counts of transporting obscene materials in 
interstate commerce, in violation of 18 U.S.C. 1465, and with conspiracy to 
transport such materials, 18 U.S.C. 371. The conduct that gave rise to the charges 
covered a period through February 27, 1973. Trial did not begin until the 
following October. In the interim, on June 21, 1973, this Court decided Miller v. 
California, supra, and its companion cases. Miller announced new standards for 
"isolat[ing] 'hard core' pornography from expression protected by the First 
Amendment." 413 U.S., at 29. That these new standards would also guide the 
future interpretation of the federal obscenity laws was clear from United States v. 
12 200-ft. Reels of Film, 413 U.S. 123, 129-130, and n. 7 (1973), decided the 
same day as Miller. See Hamling v. United States, supra, at 105, 113-114 […] 

Memoirs therefore was the law. Miller did not simply clarify Roth; it marked a 
significant departure from Memoirs. And there can be little doubt that the third 
test announced in Miller - whether the work "lacks serious literary, artistic, 
political, or scientific value" - expanded criminal liability. The Court in Miller 
expressly observed that the "utterly without redeeming social value" test places on 
the prosecutor "a burden virtually impossible to discharge under our criminal 
standards of proof." 413 U.S., at 22. Clearly it was thought that some conduct 
which would have gone unpunished under Memoirs would result in conviction 
under Miller. 

This case is not strictly analogous to Bouie. The statutory language there was 
"narrow and precise," 378 U.S., at 352, and that fact was important to our holding 
that the expansive construction adopted by the State Supreme Court deprived the 
accused of fair warning. In contrast, the statute involved here always has used 
sweeping language to describe that which is forbidden. But precisely because the 
statute is sweeping, its reach necessarily has been confined within the 
constitutional limits announced by this Court. Memoirs severely restricted its 
application. Miller also restricts its application beyond what the language might 
indicate, but Miller undeniably relaxes the Memoirs restrictions. The effect is the 
same as the new construction in Bouie. Petitioners, engaged in the dicey business 
of marketing films subject to possible challenge, had no fair warning that their 
products might be subjected to the new standards […] 

We therefore hold, in accordance with Bouie, that the Due Process Clause 
precludes the application to petitioners of the standards announced in Miller v. 
California, to the extent that those standards may impose criminal liability for 
conduct not punishable under Memoirs. Specifically, since the petitioners were 
indicted for conduct occurring prior to our decision in Miller, they are entitled to 
jury instructions requiring the jury to acquit unless it finds that the materials 
involved are "utterly without redeeming social value." At the same time we 
reaffirm our holding in Hamling v. United States, 418 U.S., at 102, that "any 
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constitutional principle enunciated in Miller which would serve to benefit 
petitioners must be applied in their case." 

Marks, supra, at 189-190, 194-195, 196-197 (footnotes omitted). 

Contrary to the Respondent’s representation that “[t]he Due Process clause cannot be 

read to require a court to disregard the Constitution[,]” the Supreme Court has applied the Due 

Process Clause of the United States Constitution to limit the retroactivity in changes in First 

Amendment obscenity law (i.e. constitutional law) when the change disadvantages criminal 

defendants.  Supp. Memo. at 7.  The changes in Miller to Memoirs involved a change in the 

interpretation of the First Amendment that the Supreme Court refused to apply retroactively to 

the extent that the change disadvantaged criminal defendants.  Under the Respondent’s argument 

of full constitutional retroactivity, the Court would have had to apply the disadvantage to the 

criminal defendants.  This, it clearly did not do. 

Using the binding Champagne findings of tribal constitutional law, Secs. 4.03 and 4.02 of 

the Law and Order Code operated as a valid means of limiting tribal criminal jurisdiction to 

Indian Country under the “sovereign powers” clause of the Tribal Constitution.  If the Tribal 

Court of Appeals wishes to abandon binding precedent, to abandon the intent of its legislature, 

and to rewrite tribal law to create the federally-disfavored patchwork of jurisdiction, it may do so 

to its tribal laws.  HRI v. EPA, 608 F.3d 1131, 1160 (10th Cir. 2010)   But, it can only do it 

prospectively in accordance with the Due Process Clause of the Indian Civil Rights Act.  

Consistent with Marks, the Petitioner was entitled to have the Law and Order Code’s 

jurisdictional standards applied to him as they were lawful under the binding Champagne 

decision as “the Court itself must consider whether the Tribe itself has imposed a limitation” on 

its criminal jurisdiction.  Ver. Pet. Ex. 3 at 4.  The Petoskey court’s refusal to apply that law to 

the Petitioner and to “relax” the Band’s jurisdictional requirements retroactively deprived him of 
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Due Process.  Marks, supra.  Under the statute, the Petitioner, whose alleged offense occurred 

outside Indian Country, was entitled to exoneration as the Law and Order Code “does not 

provide for the exercise of inherent criminal jurisdiction over all tribal lands” but only over 

Indian Country where the Petitioner’s alleged offense did not occur.  Ver. Pet. Ex. 3 at 6.2

IV. JUDICIAL INTERPRETATIONS OF VAGUE STATUTES CAN ONLY BE 
APPLIED PROSPECTIVELY WHERE THE SCOPE OF LIABILITY IS 
ENHANCED. 

   

To the extent that the Respondent tries to muddy the jurisdictional waters by claiming 

that the Band’s jurisdictional framework is “vague,” the Supreme Court has addressed the 

retroactivity of a judicial interpretation of a vague statute.  See Supp. Memo. at 4, 7; Bouie v. 

Columbia, 378 U.S. 347 (1964).  In Bouie, the Supreme Court stated: 

Even where vague statutes are concerned, it has been pointed out that the vice in 
such an enactment cannot be cured in a given case by a construction in that very 
case placing valid limits on the statute, for the objection of vagueness is twofold: 
inadequate guidance to the individual whose conduct is regulated, and inadequate 
guidance to the triers of fact. The former objection could not be cured 
retrospectively by a ruling either of the trial court or the appellate court, though it 

                                                             
2 The Kelsey decision cites to the Criminal Procedures Ordinance as well.  See Ver. Pet. Ex. 3.  The Criminal 
Procedures Ordinance was passed at the same Tribal Council meeting where the Law and Order Code was passed.  
The Petitioner had previously cited to the meeting minutes for that day.  See Repl. Br.  The Petitioner submits that it 
is quite unforeseeable that anyone could read the Criminal Procedures Ordinance and the Law and Order Code as 
requiring two different jurisdictional results where they were concurrently passed.  Simple principles of statutory 
construction could resolve any conflict. 
 
First, it is likely that the Criminal Procedures Ordinance was meant to be read with the Law and Order Code as a 
valid limitation of tribal jurisdiction under the sovereign powers clause of the Tribal Constitution limiting the 
Band’s jurisdiction.  Thus, under the territorial jurisdiction section of the Tribal Constitution noted by the Criminal 
Procedures Ordinance, the exercise of tribal criminal jurisdiction outside Indian Country for offenses defined by the 
Law and Order Code would be prohibited as jurisdiction was lacking.  The exercise of jurisdiction would not be 
permitted as it was not consistent with the Band’s Constitution, its sovereign powers which limited application of 
the Law and Order Code to Indian Country, and federal law.  While the Petoskey court’s interpretation of tribal law 
is not subject to challenge in federal court, the Petoskey court’s use of the Ordinances is subject to prospective 
application only under Bouie and Marks as the new law “relaxes” the jurisdictional requirements under Tribal law 
by eliminating the Law and Order Code’s limitations.  Marks, supra. 
 
Second, the Law and Order Code itself contains a jurisdictional limitation for offenses defined by it.  See Law and 
Order Code § 4.01.  As the more specific statute, it would govern. 
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might be cured for the future by an authoritative judicial gloss. If this view is 
valid in the case of a judicial construction which adds a clarifying gloss to a vague 
statute, making it narrower or more definite than its language indicates, it must be 
a fortiori so where the construction unexpectedly broadens a statute which on its 
face had been definite and precise. 

378 U.S. at 352-353 (emphasis supplied)(internal citations omitted)(internal grammatical marks 

omitted); see also Matthews v. Simpson, 603 F. Supp.2d 960, 990 (W.D. Ky. 2008), R&R 

adopted in part and rejected in part at 603 F. Supp.2d 960 (W.D. Ky. 2008)(stating “a court 

could rule that the statute was void for vagueness or could add a clarifying gloss to that statute 

and apply it prospectively. However, to apply that clarifying gloss retroactively would violate 

due process.”)(internal citations omitted)(internal quotation marks omitted).   

Thus, even if the Respondent’s vagueness arguments are accepted, reinterpreting the law 

in favor of a new rule asserting “criminal jurisdiction over all tribal lands” cannot be applied 

retroactively by the express terms of Bouie as it “unexpectedly” broadens the scope of the Law 

and Order Code as even the Respondent concedes that it does not provide notice of application of 

the Code outside Indian Country.  See Supp. Memo at 3-4, 7; Ver. Pet. Ex. 3; Law and Order 

Code §§ 4.01, 4.03.   

The Petitioner does not believe the Law and Order Code to be vague as Sec. 4.01 of the 

Code states the jurisdictional framework for offenses made punishable under the Code, and the 

Petitioner believes that simple principles of statutory construction would render a logical 

framework for offenses defined by the Law and Order Code instead of a finding that the statute 

is void for vagueness.  See e.g. Commonwealth v. Kash, 967 S.W.2d 37 (Ky. Ct. App. 1997); 

State v. Schwing, 328 N.E.2d 379, 386 (Ohio 1975); United States v. Perry, 360 F.3d 519 (6th 

Cir. 2004)(stating “One of the most basic canons of statutory interpretation is that a more 

specific provision takes precedence over a more general one.”).  Thus, it was unforeseeable for 
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the Law and Order Code’s very specific jurisdictional framework to be found to not govern the 

application of the Code especially in light of Sec. 4.01 of the Code as it is the more specific 

statute and application of other laws render it superfluous.  Furthermore, prior to Kelsey, 

Champagne, which is binding precedent under the Little River Court Rules, had previously 

placed the Law and Order Code in its proper constitutional context as an exercise of the Band’s 

sovereign powers.  Simply put, the statute is not vague.   

Even accepting the Respondent’s new vagueness arguments, they still do not get him 

around his insurmountable Bouie hurdle.  The Petitioner had previously argued the 

unexpectedness issue and incorporates the arguments made in his Verified Petition, 

Memorandum of Law, Reply Brief, and at oral arguments by reference.  See e.g. Commonwealth 

v. Magliocco, 883 A.2d 479 (Pa. 2005)(citing United States v. Lanier, 520 U.S. 259, 267 

(1997)(stating “the touchstone is whether the statute, either standing alone or as construed, made 

it reasonably clear at the relevant time that the defendant's conduct was criminal.”)).3

V. THE TRIBAL COURT OF APPEALS DEPARTED FROM ITS PREVIOUS 
INTERPRETATION OF SEC. 4.03 OF THE LAW AND ORDER CODE. 

 

The Respondent asserts that the Tribal Court of Appeals “did not depart from a 

previously held, consistent interpretation of Section 4.03.”  See Supp. Memo. at 4.  The 

Respondent is incorrect. 

As was previously discussed, the Champagne court found Sec. 4.03 to be a valid exercise 

of the Tribe’s “sovereign powers” under the Tribal Constitution.  See also LRCR 5.404(D) 

(stating that opinions of the Tribal Court of Appeals are binding precedent.).  Thus, under 

                                                             
3 Magliocco was cited in the Petitioner’s Reply Brief. 
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Champagne, Sec. 4.03 served a valid limitation to the Band’s territorial criminal jurisdiction, and 

this construction was binding on the Petoskey court.   

Further, the framework established by Champagne makes quite clear that the Tribal 

Court only has jurisdiction over offenses committed in Indian Country.  Justice Petoskey 

explicitly states that he is departing from Champagne as he carved a new “exception” and wrote 

off Champagne with just seven words.  Without a shadow of a doubt, Justice Petoskey departed 

from the Champagne court’s binding determination that Sec. 4.03 of the Law and Order Code 

served as a valid limitation on the Band’s jurisdiction and that its criminal jurisdiction was 

limited to Indian Country.  The Respondent is mistaken. 

VI. THE TRIBAL COURT OF APPEALS DETERMINES TRIBAL LAW. 

The Respondent has asserted that the Tribal Court of Appeals’ determination of tribal law 

cannot be subject to challenge in federal court.  Supp. Memo at 1-2.  The Petitioner does not 

dispute this, and he has even relied on some of the precedent offered by the Respondent at oral 

arguments.  The Petitioner did state that his arguments regarding tribal law were limited to the 

issue of foreseeability.  Rep. Br. at 22 n. 10; see also Shockley v Carroll, 489 F. Supp.2d 397, 

402-403 (D. Del. 2007).  The Petitioner further believes that, to the extent that the Court may 

have questioned the Petoskey court’s interpretation of tribal law, it was clearly in the context of 

resolving the foreseeability issue and not in rewriting tribal law. 

 The Respondent’s concession that tribal law cannot be disputed in federal court only 

serves to undermine other arguments that he offered in his Answer.  The Respondent argued that 

the Tribal Court Ordinance and another portion of the Tribal Constitution apply to this case.  See 

Answer at 37-38.  Yet, the Tribal Court of Appeals did not make the finding that those statutes 
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were dispositive.  See Ver. Pet. Ex. 3.  But, under the arguments now advanced by the 

Respondent, his previous contentions have no merit as those findings of tribal law were not made 

by the Tribal Court of Appeals in Kelsey.  See Ver. Pet. Ex. 3. 

 Additionally, the Respondent’s assertion at oral arguments (that Secs. 4.02-4.03 of the 

Code were not derived from the “sovereign powers” clause in the Tribal Constitution) is further 

undermined by his concession in his Supplemental Memorandum.  Under Champagne (which is 

not subject to challenge in federal court as a finding of Tribal law), these provisions of the Law 

and Order Code served as a valid check on the exercise of tribal criminal jurisdiction until Kelsey 

was released in 2009.  Thus, the law had been constructed one way in Champagne and in the 

Law and Order Code but now in another way in Kelsey.  Even the Respondent acknowledges that 

that Sec. 4.03 did not provide notice to the Petitioner that he would be subject to tribal criminal 

jurisdiction outside Indian Country.  Supp. Memo. at 3-4.  Therefore, the Petitioner submits that 

Petoskey court’s change to the law cannot be applied retroactively for reasons previously argued.   

See e.g. Gall v. Parker, 231 F.3d 265, 305 (6th Cir. Ky. 2000); Commonwealth v. Davis, 2000 

PA Super 280, ¶ 26, 760 A.2d 406, 412 (emphasis supplied)(internal citations omitted); Johnson 

v. Kindt, 158 F.3d 1060 (10th Cir. 1999). 

CONCLUSION 

For all the aforementioned reasons, for the reasons stated in all prior filings with this 

District Court, and for the reasons stated at oral arguments, the Petitioner respectfully requests 

that this District Court enter an Order granting the Petitioner an unconditional writ of habeas 

corpus and granting him costs and attorneys’ fees to the extent permitted by federal law. 
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Dated: 7/04/2011      
JOHN KELSEY (WI # 1057098)  
/s/ John Gregory Kelsey  

JOHN KELSEY, S.C.  
P.O. Box 163  
Manistee, Michigan 49660-0163  
Tel: (216) 509-3642  

       Email: jgk@alum.dartmouth.org 
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