
1 

G. Mark Thomas (6664) 
UINTAH COUNTY ATTORNEY 
Jonathan A. Stearmer (11217) 
CHIEF DEPUTY UINTAH COUNTY ATTORNEY—CIVIL 
641 East 300 South, Suite 200 
Vernal, Utah 84078 
Telephone: (435) 781-5432 
Email: mark@uintahcountyattorney.org 
  jonathan@uintahcountyattorney.org 
 
E. Blaine Rawson (7289) 
John W. Mackay (6923) 
Jacquelyn D. Rogers (9062) 
RAY QUINNEY & NEBEKER P.C. 
36 South State Street, Suite 1400 
P.O. Box 45385 
Salt Lake City, Utah  84145-0385 
Telephone:  (801) 532-1500 
Facsimile:   (801) 532-7543 
Email:  brawson@rqn.com 
  jmackay@rqn.com 
  jrogers@rqn.com 
 
Attorneys for Uintah County 
_____________________________________________________________________________ 
 

IN THE UNITED STATES DISTRICT COURT 
 

DISTRICT OF UTAH, CENTRAL DIVISION 
 

 
UTE INDIAN TRIBE OF THE UINTAH & 
OURAY RESERVATION, UTAH, 

          Plaintiff, 

v. 

THE STATE OF UTAH, DUCHESNE 
COUNTY, a political subdivision of the State of 
Utah; ROOSEVELT CITY, a municipal 
corporation; DUCHESNE CITY, a municipal 
corporation; MYTON, a municipal corporation; 
and UINTAH COUNTY, a political subdivision 
of the State of Utah, 

          Defendants.  

 
 

UINTAH COUNTY’S RULE 12(c) 
MOTION TO DISMISS PLAINTIFF’S 

COMPLAINT FOR LACK OF  
SUBJECT MATTER JURISDICTION 

 
 

Consolidated Action: 
Civil Nos. 2:13-cv-00276 & 

2:75-cv-00408-BSJ 
 

Judge Bruce S. Jenkins 
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MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION 

Pursuant to Rule 12(c), Federal Rules of Civil Procedure, Defendant Uintah County (the 

“County”) respectfully submits this motion for judgment on the pleadings and asks the Court to 

dismiss the Complaint filed by the Plaintiff Ute Indian Tribe of the Uintah and Ouray 

Reservation (“Plaintiff” or the “Tribe”) on April 17, 2013, because this Court lacks subject 

matter jurisdiction over the Complaint or, alternatively, to dismiss the Complaint in part because 

the Tribe lacks standing to assert claims on behalf of Keith Blackhair who is not a member of the 

Tribe. 

In scatter-shot fashion, the Tribe’s Complaint broadly seeks to prevent the State of Utah 

and the named counties from exercising their governmental authority in state court to prosecute 

crimes or to advocate legal positions in any fashion contrary to the Tribe’s view of tribal 

reservation boundaries.  Specifically, the Complaint seeks an injunctive gag-order preventing a 

discussion of the law – or its development – in state court in a manner consistent with decisions 

from the Utah Supreme Court1 and the United States Supreme Court,2 if the advocated positions 

are contrary the Tribe’s view of Tenth Circuit law.3  The Complaint also seeks an injunctive 

order that these Defendants – sovereign governmental entities – may not exercise well-
                                                 
1 State of Utah v. Perank, 858 P.2d 927 (Utah 1992). 
2 Hagen v. Utah, 510 U.S. 399 (1994). 
3 The U.S. Supreme Court in Hagen and the Supreme Court of Utah in Perank determined the 
boundaries of the Uintah Indian Reservation by applying a statutory test that differed in 
important respects from one applied by the Tenth Circuit in Ute Indian Tribe of Uintah and 
Ouray Reservation v. State of Utah, 773 F.2d 1087 (10th Cir. 1985) (“Ute III”).  Nevertheless, in 
Ute Indian Tribe of the Uintah & Ouray Reservations v. Utah,  114 F.3d 1513 (10th Cir. 1997) 
(“Ute V”), the Tenth Circuit applied the Hagen decision modifying the holding in Ute III only 
with respect to the Uintah Indian Reservation and declining to modify the Ute III ruling as to the 
Uncompahgre Reservation based on principles of “finality.”  Id. at 1528.  The existence of these 
two differing lines of cases, no matter what the practical consequences, does not eviscerate the 
protections of Defendants’ sovereign immunity under the Eleventh Amendment. 
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established discretionary functions in enforcing their own laws.  The myriad reasons for denying 

the preliminary injunction motion are briefed elsewhere.  (See Dkt. 217; see also Dkt. 215, 216 

& 220.)  This motion, however, addresses a much more fundamental problem: the State of Utah 

and its counties are immune from this type of suit under the Eleventh Amendment.  Muscogee 

Creek Nation v. Okla. Tax Comm’n, 611 F.3d 1222, 1227 (10th Cir. 2010).  “States may not be 

sued in federal court unless they consent to it in unequivocal terms or unless Congress, pursuant 

to a valid exercise of power, unequivocally expresses its intent to abrogate the immunity.”  

Green v. Mansour, 474 U.S. 64, 68 (1985).  This principle applies equally to counties of the 

State of Utah.  MacArthur v. San Juan County, 931 F. Supp. 2d 895, 1035-37 (D. Utah 2005), 

aff’d in relevant part, 497 F.3d 1057 (10th Cir. 2007).    Because neither the State of Utah nor the 

counties named in this suit have waived immunity as to the matters raised in the Complaint, the 

Court lacks subject matter jurisdiction and the Tribe’s newly filed Complaint should be 

dismissed.   

Alternatively and in addition, the Tribe lacks standing to asserts claims or to seek 

injunctive relief related to the State’s prosecution of Keith K. Blackhair, Case No. 121800379, in 

the Eight Judicial District of Utah, Uintah County, because admittedly Mr. Blackhair is not a 

member of the Tribe. 

MEMORANDUM IN SUPPORT 

I. UNDER THE DOCTRINE OF SOVEREIGN IMMUNITY, THE COURT LACKS 
SUBJECT MATTER JURISDICTION. 

 
The Plaintiff’s Complaint and proposed expansion of this case – a case extraordinarily 

complicated both by its procedural history and by the difficult and conflicting subject matter – 

can be disposed of based on a remarkably straightforward principle of law.  Under the Eleventh 
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Amendment of the Constitution, the sovereign immunity of the State of Utah and its counties has 

been established and reiterated by the United States Supreme Court in decisions almost too 

numerous to catalogue.  See Green v. Mansour, 474 U.S. 64, 68 (1985); Puerto Rico Aqueduct & 

Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 144 (1993); Will v. Mich. Dep’t of State 

Police, 941 U.S. 58, 71 (1989).  Unless immunity is waived by consent of the governmental 

defendants or revoked by Congress, this Court lacks subject matter jurisdiction. 

 Here, not only have the governmental defendants not waived immunity, but the 

Governmental Immunity Act of Utah, Utah Code Ann. § 63G-7-301(5)(a), expressly reserves 

immunity for the types of “discretionary functions” alleged as the basis for Plaintiff’s Complaint 

and, by extension, for the Tribe’s preliminary injunction motion.  Law enforcement, including 

arrest and prosecution, is a prototypical “discretionary function” of sovereign officials.  See, e.g., 

Hart v. United States, 630 F.3d 1085, 1088 (8th Cir. 2011). 

While the Tribe attempts to couch its nebulous Complaint as a claim to “effectuate” prior 

decisions from the Tenth Circuit, the reality is that Plaintiff has used those decisions about tribal 

boundaries to create a new lawsuit against the sovereign Utah governmental entities in which it 

asks this Court to dictate how, when and where the sovereign entities can exercise their 

discretionary law enforcement rights and duties. 4  But there has been no waiver of a lawsuit for 

                                                 
4 Here, a fundamental flaw in the Tribe’s theory of this case is exposed.  Specifically, the Tribe 
seeks to conflate and confuse the legal concepts of “boundaries” (per its view of Ute V) with 
“jurisdiction.”  Worse, it compounds this misapplication of law with an unfounded request for a 
hurried and reactionary preliminary injunction.  “Jurisdiction” (i.e., regulatory authority) is an 
inquiry separate and distinct from reservation “boundaries;” the issue of jurisdiction follows 
from a distinct line of Supreme Court cases and federal authority (much of which post-dates Ute 
V).  Importantly, these cases, not the Ute line of cases, provide the framework for the new issues 
of regulatory authority and jurisdiction raised by the Tribe in this lawsuit, such as to what extent 
the State and its subdivisions can regulate and enforce their own laws on the Reservation and on 
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such claims under the doctrine of sovereign immunity.  There is simply no jurisdiction for a 

claim that the defendant governments should stop governing in the way they choose.  Such a 

cause of action runs fundamentally against the Eleventh Amendment.  This point can be the 

beginning and the end of this Court’s analysis. 

 Nevertheless, it is worth noting that the principles of sovereign immunity have interesting 

symmetry in grappling with the Tribe’s new complaint.  The immunity of the State and its 

counties in some ways mirrors the immunity asserted by the Tribe – both applications of 

sovereign immunity are grounded in virtually identical principles and legal tests.  See Okla. Tax 

Comm’n v. Citizen Bank Potawatomi Indian Tribe of Okla., 498 U.S. 505, 509 (1991) (Indian 

tribes are domestic dependent nations that exercise inherent sovereign authority over their 

members and territories and may not be sued absent a clear waiver or congressional abrogation); 

Green, 474 U.S. at 68 (same test as to States).   

Importantly, the Tenth Circuit has made clear that neither the immunity of the Tribe nor 

the immunity of the State trumps the other.  Although disputed rights (or in this case, boundaries) 

may have been judicially determined as between the two entities, the principles of sovereign 

immunity still prevent enforcement lawsuits where immunity has not been expressly waived.  

                                                                                                                                                             
“Indian Country.”  See Nevada v. Hicks, 533 U.S. 353, 361 (2001) (“Our cases make clear that 
the Indians’ right to make their own laws and be governed by them does not exclude all state 
regulatory authority on the reservation.  Though tribes are often referred to as ‘sovereign’ 
entities, it was ‘long ago’ that ‘the Court departed from Chief Justice Marshall’s view that the 
laws of [a State] can have no force within reservation boundaries.”); Strate v. A-1 Contractors, 
520 U.S. 438, 454-55 (1997) (concerning tribal adjudicatory jurisdiction over an accident that 
occurred on a portion of a public highway, and holding that this portion of the road the 
equivalent of “alienated, non-Indian land”); Montana v. United States, 450 U.S. 544 (1981) 
(discussing tribal jurisdiction on tribal lands, including the persons over whom it may assert 
jurisdiction, and stating that such powers may be limited to “what is necessary to protect tribal 
self-government or to control internal relations”).   
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Thus, sovereign A cannot drag sovereign B involuntarily into court, especially in an effort to 

dictate to sovereign B how it should govern or when it must answer to a judicial system.  

Admittedly, “[f]inding a forum to resolve [state and tribal] disputes is problematic, for each 

sovereign naturally defends the jurisdiction reach of its own courts and resists being ‘dragged 

before’ the courts of the other.”  McArthur, 391 F. Supp. 2d at 1036.  “But in the absence of 

congressional action or compact between State and tribe, we do best by respecting the 

sovereignty of both.”  Id. at 1037.  In relation to Indian tribes…the original sovereign immunity 

of the States stands undiminished.”  Id. at 1036.  

The Supreme Court decision in Oklahoma Tax Comm’n, 498 U.S. 505 (1991) 

(“Oklahoma I”), and more recent Tenth Circuit decision in Muscogee Creek Nation v. Oklahoma 

Tax Comm’n, 611 F.3d 1222, 1227 (2010) (“Oklahoma II”), emphasize the equal application of 

State immunity and Indian tribal immunity, and highlight the interplay between these competing 

sovereigns – even where the results may seem odd.  In Oklahoma I, the U.S. Supreme Court 

affirmed that the State of Oklahoma had a right to collect taxes for sales made to nontribal 

members on tribal land.  However, the Supreme Court also held the judicial enforcement of the 

State’s tax rights was subject to the tribe’s sovereign immunity.  The State of Oklahoma was thus 

precluded from bringing state court lawsuits against the tribe to collect owed taxes – an odd 

result seemingly giving Oklahoma “a right without any remedy.”  498 U.S. at 514.  Yet the 

decision teaches the prime importance of sovereign immunity.  Refusing to abandon the time-

honored principle of tribal immunity, the Supreme Court observed that not having the “most 

efficient remedy” (i.e., a remedy in court) was different than having “no remedy.”  Thus, the 

tribe “won” the decision based on sovereign immunity, but the decision left the State free to 
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exercise its own governmental rights – i.e., to exercise its own sovereign authority and discretion 

– by means other than by hauling the tribe itself into state court.  Id. 

 Following the Supreme Court’s implicit guidance, the State of Oklahoma began 

exercising its discretion to enforce state tax laws without commencing state court proceedings 

against the tribal nation.  Such discretionary enforcement actions included the inspection on state 

and county roads of suspected goods being supplied to off-reservation smoke shops, and the 

seizure of non-taxed goods in transit.  The MCN tribal nation filed suit against the State and its 

officials claiming that this conduct violated established federal law – the Fourth and Fourteenth 

Amendment rights against unreasonable search and seizure.  The tribe further complained that 

the enforcement efforts were an affront to Indian sovereignty, and given the tribe’s sovereign 

immunity from collection suits, the efforts were nothing more than a backdoor effort to apply the 

state’s tax law to the tribe.  Oklahoma II, 611 F.3d at 1231.    

As a result, like the present case, the MCN tribe in Oklahoma II filed a federal action 

seeking declaratory and injunctive relief against ongoing State conduct in violation of federal 

law – violations of law that also arguably undercut tribal sovereignty.  Specifically, the MCN 

tribe sought to enjoin the highway patrol and the tax commission from presumably unreasonable 

searches and seizures of tribal members and their cargo.  Id. at 1226.   However, the Tenth 

Circuit held that, just like the sovereign immunity enjoyed by Indian tribes, “States may not be 

sued unless they consent to it….”  Id. at 1227.   Furthermore, the tribe’s statutory right to make 

federal law claims in federal court, see 28 U.S.C. § 1362, “does not override the State’s Eleventh 

Amendment immunity” provided in the U.S. Constitution.  Id. at 1229 n.4, citing Blatchford v. 

Native Village, 501 U.S. 775 (1991) (emphasis in original).  As a result, the Tenth Circuit held 
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that Oklahoma had not waived its sovereign immunity in the tribe’s suit to stop state law 

enforcement and that § 1362 did not constitute a “general waiver” of sovereign immunity.  Id. at 

1231 (“That is the end of our jurisdiction inquiry as to [the Oklahoma Tax Commission]”). 

 Here, similarly, the State of Utah and its subdivisions have not waived sovereign 

immunity to the Tribe’s new federal court claim that their discretionary law enforcement actions 

and state judicial proceedings run contrary to the current interpretations of law of the Tenth 

Circuit in Ute V, let alone to the Tribe’s attempts to broaden the litigation to include new issues 

concerning scope of the Defendants’ jurisdiction.  Instead, the Eleventh Amendment to the 

United States Constitution provides sovereign immunity from suit to the State of Utah and its 

counties in this federal court for the causes of action now alleged by the Tribe.  Nothing else 

matters. 

Because subject matter jurisdiction is absent, the Complaint should be dismissed.  For the 

same reasons, the motion for a preliminary injunction lacks a viable basis in law and should be 

denied.  The Tribe’s Complaint and new allegations present no sound basis for this Court to relax 

the Eleventh Amendment.5 

 

                                                 
5 The Tribe has repeatedly disavowed the agreements underlying the 2000 Order from this Court 
as a basis for this action and, therefore, any supposed basis for waiver of immunity or subject 
matter jurisdiction by the State.  Furthermore, as set forth above, the claims – and in particular 
the relief – now asserted by the Tribe, in significant ways, go beyond the scope of the Ute III  
and Ute V boundary decisions.  However, to the extent that the 2000 Order and its underlying 
agreements form a basis for subject matter jurisdiction, any waiver (or lack thereof) of sovereign 
immunity necessarily must flow both ways – to the Tribe and to the State equally. 
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II. THE TRIBE LACKS STANDING 

 Alternatively and in addition, the Tribe lacks standing to assert claims or to seek 

injunctive relief based on the arrest and prosecution of Keith Blackhair (see Compl. ¶¶ 31-33) 

because as the Tribe admitted to the Court at the initial hearing, Mr. Blackhair is not even a 

member of the Tribe.  Hearing Tr. at 10:12-21 (Apr. 30, 2013).  Still, the Tribe dedicates much 

of its Complaint, argument and request for relief from the state court proceedings to the situation 

involving Mr. Blackhair.  (See Compl. ¶ 30, taking issue with 40-page memorandum in the 

Blackhair case.) 

 It is the responsibility of the party bringing suit to establish standing.  Elk Grove Unified 

Sch. Dist. v. Newdow, 542 U.S. 1, 11 (2004).  Because the Tribe is not a party to the state 

enforcement actions it has not suffered “injury in fact” and, therefore, the Tribe lacks direct 

standing under Article III for any of the allegations in this case.  See Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560-61 (1992). 

Additionally, the Tribe lacks prudential standing for claims or relief on behalf of non-

members of the Tribe such as Mr. Blackhair.  This fact should have special importance where the 

Tribe is seeking relief in the form of a preliminary injunction halting a State criminal prosecution 

to which it and its tribal members are not parties.  Nor is Mr. Blackhair a party to this case 

seeking to enjoin his prosecution. 

Case 2:75-cv-00408-BSJ   Document 250   Filed 06/19/13   Page 9 of 11



10 

III. CONCLUSION  

 For the foregoing reasons, the Tribe’s Complaint should be dismissed.  The State of Utah 

and its counties have not waived their sovereign immunity for the claims asserted by the Tribe.   

Alternatively, the claims based on harm to Mr. Blackhair, not a member of the Tribe, do 

not give the Tribe constitutional or prudential standing to seek relief.  All claims and allegations 

pertaining to Mr. Blackhair should be dismissed. 

DATED 19th DAY OF JUNE 2013 
 

RAY QUINNEY & NEBEKER, P.C. 

 

/s/ Jacquelyn D. Rogers  
E. Blaine Rawson  
John W. Mackay  
Jacquelyn D. Rogers  

 
      Counsel for Uintah County  
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 19th day of June, 2013, I electronically filed the foregoing 

UINTAH COUNTY’S RULE 12(c) MOTION TO DISMISS PLAINTIFF’S COMPLAINT 

FOR LACK OF SUBJECT MATTER JURISDICTION with the Clerk of Court using the 

CM/ECF system, which sent notification of such filing to all counsel of record who are 

registered with Court’s e-filing system. 

 
/s/ Doris Van den Akker  
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