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          Defendants.  

 

Defendant Uintah County (the “County”) opposes Plaintiff Ute Indian Tribe of the Uintah 

and Ouray Reservation’s (the “Tribe”) Motion to Dismiss Defendant Uintah County’s 

Counterclaim.  As set forth below, the Tribe’s Motion should be denied. 

INTRODUCTION 

 The County, in its Counterclaim, sought declaratory and injunctive relief related to 

(1)  the Tribe’s participation in illegal suits against County officials, (2) the Tribe’s interference 

with the County’s law enforcement authority on roads and rights of way, and (3) the Tribe’s 

illegal assertion of civil and regulatory jurisdiction in violation of prior agreements that formed 

the settlement of the 1975 lawsuit in 2000 as well as federal and state law.   

The Tribe has now moved to dismiss these counterclaims with a scattershot of legal 

theories:  lack of a case or controversy, lack of standing, tribal sovereign immunity, and failure 

to state a claim upon which relief may be granted.  But none of these theories demonstrates that 

any of these counterclaims should be dismissed.  Instead, there is an active, ripe controversy 

between the parties, the County has standing to assert its counterclaims, the Tribe has waived its 

sovereign immunity, and all of the counterclaims state a claim upon which relief may be granted.  

Further, the Tribe has ignored the applicable legal standard applicable to a motion to dismiss, 

which is that all allegations are assumed to be true and viewed in the light most favorable to the 

County.   

Case 2:75-cv-00408-BSJ   Document 249   Filed 06/19/13   Page 2 of 32



3 
 

The Tribe has also attempted to backpedal on some of its prior allegations, including 

claims made in its own Complaint, in an attempt to show there is no justiciable case or 

controversy.  For example, the Tribe now argues it is not claiming to have exclusive jurisdiction 

over roadways in order to argue that the County’s counterclaim addressing this issue should be 

dismissed.  But the Tribe’s assertion is expressly contradicted in its own Complaint and in its 

repeated demand letters sent to the County, all of which assert that the County does not have 

jurisdiction over roads and rights of way within the Reservation and Indian County and that the 

Tribe does.  The Tribe’s attempt to claim the facts are otherwise in order to have the County’s 

counterclaim dismissed for lack of a justiciable controversy should be rejected and its motion 

denied.   

Finally, the Tribe’s motion to dismiss should be denied because the County is filing an 

Amended Counterclaim concurrently with this Opposition that addresses all issues raised by the 

Tribe in the Motion to Dismiss.  If the Tribe believes there are any new grounds upon to which 

object to the Amended Counterclaim, it can file a new motion to dismiss.1  

RESPONSE TO TRIBE’S STATEMENTS OF FACT 

Because the Tribe has included a lengthy recitation of facts in its Motion to Dismiss (Dkt. 

222 pp. 2-8), the County has endeavored to address the significant ones below. 

 Statement 1: “The Ute Tribe does not claim exclusive criminal jurisdiction over 

roadways.”  (Mot. to Dismiss at 2.) 

                                                 
1 Uintah County brings this Amended Counterclaim, within the period allowed by Rule 
15(a)(1)(B) of the Federal Rules of Civil Procedure, to provide additional claims and allegations 
concerning the Tribe’s improper and illegal exercise of jurisdiction over Uintah County’s affairs, 
officers, and citizens.  The County believes the Court needs a complete view of the jurisdictional 
problems in Uintah County associated with the Tribe. 
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 County’s Response: The Tribe repeatedly has made it plain that it believes it has 

exclusive jurisdiction over roadways through its filings in this Court, including in its Complaint.  

To the extent the Tribe now claims it is not asserting “exclusive” jurisdiction, this assertion must 

be based on the Tribe’s belief that it shares jurisdiction with the federal government.  What is 

clear, however, is that the Tribe maintains that the Defendants, including the County, do not have 

any jurisdiction to patrol state and county roads within the Reservation and Indian Country.  

Specifically, the Tribe’s Complaint alleges, “Defendants regularly and intentionally send their 

law enforcement agents onto tribally owned Reservation lands, to take action which is 

inconsistent with the land’s reservation status.  These acts include routine police patrolling on 

land owned by the United States in trust for the Tribe or a member of the Tribe . . . .”  (Compl. 

¶ 22, Dkt. 2 (emphasis added).)2  The Tribe has also attached its own letters asserting that 

Defendants lack jurisdiction as exhibits in support of its Motion for a Temporary Restraining 

Order.  (See, e.g., Dkt. 156 at 5-7 (Ex. B to TRO; letter from Tribe to County dated 1/30/12).)  In 

the January 2012 letter, the Tribe makes clear that it is asserting that the State and County 

Defendants do not have jurisdiction over roadways: 

[I]mmediately cease and desist any and all further patrolling and detention 
of members of the Tribe on lands subject to the exclusive jurisdictional 
authority of the United States and the Ute Indian Tribe on the Uintah and 
Ouray Reservation. 
. . . . 
 
[B]ased on the plain language of 18 U.S.C.A. § 1151 and current case law, 
State and County officers do not possess criminal jurisdiction over highways 
or roads running through reservation lands or alternatively lands meeting 
the definition of Indian county. 
 

                                                 
2 The Complaint is located in Case No. 2:13-cv-00276, which has since been consolidated with 
Case No. 2:75-cv-00408. 
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The Ute Indian Tribe retains criminal jurisdiction over any right-of way 
running through Indian Country as that term is defined by Federal law, 
which includes highways, state, county and access roads running through 
the exterior boundaries of the Uintah and Ouray Reservation and all other 
lands identified as coming within the meaning of Indian County pursuant to 
the federal criminal code and Ute V.  The granting of an easement for a 
right-of-way does not confer criminal jurisdiction to the State of Utah or its 
officers.  . . .  [I]mmediately cease and desist any and all further patrolling 
and detention of members of the Tribe on areas where you do not have 
jurisdiction on the Uintah and Ouray Reservation. 
 

(Id. at 5-7 (emphasis added).)   

The same assertion of exclusive authority is also clearly stated in the other letters 

attached to the Tribe’s instant Motion to Dismiss.  In the Tribe’s Ex. 1, the Tribe’s letter to the 

County states, “State officers do not possess criminal jurisdiction over highways or roads 

running through reservation lands or alternatively lands meeting the definition of Indian 

County.”  (Dkt. 222-1 at 4 (emphasis added).)  Likewise, in the Tribe’s Ex. 2, the Tribe’s letter to 

the County states, “There have been ongoing problems with the Uintah County Sherriff 

patrolling and setting up checkpoints on [Whiterocks Road], on areas of exclusive Tribal and 

Federal Jurisdiction.”  (Id. at 8 (emphasis added).)  Accordingly, the Tribe’s current assertion 

that it is not “claim[ing] exclusive criminal jurisdiction over roadways” is without merit in light 

of its prior representations to this Court and does nothing to support its Motion to Dismiss.   

 Statement 2: “The complaint [counterclaim] filed by Uintah County does not identify a 

single non-Indian individual who has been (i) stopped, detained, cited, or arrested by tribal 

police, or (ii) incarcerated in a tribal jail, or (iii) prosecuted and convicted by the Ute Tribe in its 

tribal court.  Fact such as these would exist if, as alleged by Uintah County, the Ute Tribe was 

asserting and exercising ‘exclusive’ criminal jurisdiction over state and county roadways inside 

the Tribe’s reservation boundaries.”  (Mot. to Dismiss at 2.)   
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 County’s Response: At the outset, this assertion is irrelevant and misleading because no 

such allegation is necessary.  Instead, the Counterclaim was based on the Tribe’s repeated 

demands for the County to stop patrolling on state and county roads and its assertion of exclusive 

jurisdiction (with the federal government) over these roads; in other words, the Counterclaim is 

based on the state’s exercise of its jurisdiction, and the Tribe’s attempts to prevent this exercise, 

not on the Tribe’s exercise of jurisdiction over non-Indians.  Further, even if such allegations 

were necessary, the Counterclaim does not need to include specific allegations to satisfy Rule 

8(a)(2) of the Federal Rules of Civil Procedure (as set forth infra in the Argument section).  

Finally, the County’s Amended Counterclaim, filed concurrently with this Opposition, contains 

specific allegations of instances in which the Tribe’s officers have illegally exercised jurisdiction 

over non-tribal members, including persons who have been improperly stopped, cited, and had 

property confiscated by Ute Tribal Officers as well as paying fines in Ute Tribal Court.  (Am. 

Countercl. ¶¶ 96-98.)  Even more egregious, Ute Tribal officers have attempted to interfere with 

Uintah County officers while the County officers were acting in their official capacities in law 

enforcement and search and rescue operations.  (Id. ¶¶ 43-45.)  As such, this assertion does 

nothing to support the Tribe’s Motion to Dismiss, and even if it did, it is now irrelevant.   

 Statement 3: “[T]he Uintah County [counterclaim] contains no allegation that the Ute 

tribal police:  (i) conduct routine police patrols on lands outside the reservation boundaries, or 

(ii) conduct roadblock inspections of non-Indian motorists or regularly impound motor vehicles 

belonging to non-Indians, or (iii) racially profile, stop and detain, arrest, cite, and otherwise 

harass non-Indians when those non-Indians travel inside the Tribe’s reservation boundaries.”  

(Mot. to Dismiss at 3.) 
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 County’s Response: This statement is misleading and irrelevant because it is based on a 

mischaracterization of the Counterclaim for the same reasons as set forth in the previous 

response.  In addition, as noted above, the County has now alleged in the Amended Counterclaim 

that the Tribe’s officers have stopped, confiscated property, and cited non-tribal members while 

they are travelling inside the alleged Reservation boundaries, and have interfered with Uintah 

County officers.  As such, this argument is meritless and irrelevant. 

 Statement 4: “The Ute Tribe sent letters to Uintah County . . . .  See Exhibits 1, 2, and 

3.  When read in context, none of the letters makes an assertion of exclusive tribal jurisdiction 

over state and county roadways inside the Tribe’s reservation.”  (Mot. to Dismiss at 3.) 

 County’s Response: This attempt to “spin” the clear language of these letters fails in 

light of the express language contained in the letters themselves.  See County’s Response to 

Statement 1, supra.  One example from each letter is quoted here: 

•  “State officers do not possess criminal jurisdiction over highways or roads running 
through reservation lands or alternatively lands meeting the definition of Indian County.”  
(Dkt. 222-1 at 4 (emphasis added).)   
 

• “There have been ongoing problems with the Uintah County Sherriff patrolling and 
setting up checkpoints on [Whiterocks Road], on areas of exclusive Tribal and Federal 
Jurisdiction.  (Id. at 8 (emphasis added).)   
 

• “[B]ased on the plain language of 18 U.S.C.A. § 1151 and current case law, State and 
County officers do not possess criminal jurisdiction over highways or roads running 
through reservation lands or alternatively lands meeting the definition of Indian 
county.”  (Id. at 12 (emphasis added).)   
 

Moreover, the Tribe’s own Complaint alleges that “Defendants regularly and intentionally send 

their law enforcement agents onto tribally owned Reservation lands, to take action which is 

inconsistent with the land’s reservation status,” including “routine police patrolling on land 

owned by the United States in trust for the Tribe or a member of the Tribe.”  (Compl. ¶ 22 
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(emphasis added).)  As such, the Tribe’s current, inconsistent assertion does nothing to support 

its Motion to Dismiss. 

 Statement 5: “The Tribe’s letters are a clear objection to Uintah County’s assertion of 

criminal jurisdiction over tribal members inside the Tribe’s reservation boundaries.  The letters 

make no claim to ‘exclusive’ Tribal jurisdiction over roadways within the reservation . . . .”  

(Mot. to Dismiss at 4.) 

 County’s Response: See County’s Responses to Statements 1 and 4, supra.  Although 

the Tribe’s letters complained about the stopping and detention of tribal members, as the above 

extensive excerpts set forth, these letters were not limited to that single issue.  As such, this 

assertion does nothing to support the Tribe’s Motion to Dismiss. 

 Statement 6: “Uintah County claims the [UTERO] Ordinance exceeds the Tribe’s civil 

and regulatory authority because enactment of the Ordinance violated the Disclaimer of 

Civil/Regulatory Authority (“Disclaimer”) . . . .   However, the Disclaimer was terminated on 

July 8, 2011—more than two and one-half years before the UTERO Ordinance was enacted on 

March 27, 2013.  . . .  Under the foregoing facts Uintah County cannot plausibly claim a 

violation of the Tribe’s civil regulatory authority based on the violation of a non-existent 

limitation on the Tribe’s civil regulatory authority.”  (Mot. to Dismiss at 5.) 

 County’s Response: This statement fails to support the Tribe’s Motion to Dismiss for 

several reasons.  First, contrary to the Tribe’s characterization, the County’s Counterclaim was 

not only based on the Disclaimer, but was also based on the County’s allegation that the Tribe 

was asserting civil and regulatory jurisdiction over non-members in violation of federal and state 

law:  “In addition to violating the Disclaimer, the Tribe’s actions have exceeded its jurisdiction 
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under applicable federal and state law”; “[T]he UTERO Ordinance violates the Disclaimer, the 

Tribe’s jurisdiction under federal and state law, state laws governing secured property interests, 

and other laws.”  (Countercl., Dkt. 162, ¶¶ 49, 59.)  Further, the Disclaimer was expressly 

incorporated into this Court’s 2000 Order dismissing this litigation, making it questionable as to 

whether the Tribe could validly terminate it.  In addition, the Disclaimer served as the 

consideration for the other two agreements incorporated into the 2000 Order and for the 

settlement of the 1975 litigation.  As such, this assertion does nothing to support the Tribe’s 

Motion to Dismiss. 

 Statement 7: “The [counterclaim] alleges, ‘on information and belief’ that ‘the Ute 

Tribe provides financial assistance to those who are filing claims against County officials in a 

clear attempt to interfere with County business.’ . . .  However, the [counterclaim] fails to 

include any articulable facts demonstrating a basis for the County’s belief that the Ute Tribe 

‘provides financial assistance to those who are filing claims against County officials.’”  (Mot. to 

Dismiss at 6.)   

 County’s Response: As set forth below in the Argument section, the County has met its 

obligations under Rule 8(a)(2) to set forth a plausible claim.  Contrary to the Tribe’s assertion, it 

does not need to include detailed allegations in its Counterclaim, and all of its alleged facts are 

taken as true when considering a motion to dismiss.  As such, this assertion does nothing to 

support the Tribe’s Motion to Dismiss. 

 Statement 8: “Kozlowicz and Gardner were permanently disbarred as lay advocates in 

the courts of the Ute Indian Tribe for re-filing lawsuits and appeals against state and county 
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officials during their suspension.  See attached Letter from Executive Director Sabori dated May 

7, 2013, attached hereto as Exhibit 10.”  (Mot. to Dismiss at 7.) 

 County’s Response: The fact that the Tribe disbarred these individuals on May 7th, 

which was two weeks after the County filed its Counterclaim (April 23rd), does nothing to 

demonstrate that the Tribe was not involved in the improper suits against County officials.  

Further, as set forth in the Argument section below, the County’s allegations in its Counterclaim 

are taken as true when considering a motion to dismiss.  As such, this assertion does nothing to 

support the Tribe’s Motion to Dismiss. 

ARGUMENT 

THE TRIBE’S MOTION TO DISMISS SHOULD BE DENIED, AS THE TRIBE HAS 
FAILED TO DEMONSTRATE ANY REASON WHY THE COUNTY’S 

COUNTERCLAIM SHOULD BE DISMISSED. 
 
 Although raising a number of legal issues, the Tribe has failed to present any reason that 

would require the dismissal of the County’s Counterclaim.  In reviewing a motion to dismiss, the 

Court must “accept as true all well-pleaded factual allegations” in the counterclaim and “view 

them in a light most favorable” to the County.  Burnett v. Mort. Elec. Reg. Sys., 706 F.3d 1231, 

1235 (10th Cir. 2013).  “Under Rule 8(a)(2), a pleading must contain ‘a short and plain statement 

of the claim showing that the pleader is entitled to relief.’”  Id. (quoting Fed. R. Civ. P. 8(a)(2)).  

“‘To survive a motion to dismiss, a [counterclaim] must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.’”  Id. (quoting Ashcroft v. 

Iqbal, 556 U.S. 662, 678 (2009) (additional citations and quotations omitted)).  “Although 

‘[s]pecific facts are not necessary’ to comply with Rule 8(a)(2), the complaint must ‘give the 

defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  Id. (citations 
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and additional quotations omitted).  Because the County’s Counterclaim satisfies the 

requirements of Rule 8(a)(2), the Tribe’s motion should be denied.  Each of the Tribe’s 

arguments is addressed below. 

 A. Article III Case or Controversy/Ripeness 

 The Tribe first asserts the County’s Counterclaim should be dismissed because “there is 

no Article III case or controversy,” apparently due to a lack of ripeness.  (Mot. to Dismiss at 9-

10.)  The Tribe provides several arguments in support of its assertion, none of which 

demonstrates that the Counterclaim should be dismissed. 

  1. Case and Controversy Requirement for Declaratory Judgments and 
the Ripeness Doctrine 

 
 The Counterclaim seeks only declaratory and injunctive relief, which is significant 

because declaratory relief has its own formulation of the case and controversy requirement.  The 

Declaratory Judgment Act provides: “In a case of actual controversy within its jurisdiction, . . . 

any court of the United States, upon the filing of an appropriate pleading, may declare the rights 

and other legal relations of any interested party seeking such declaration, whether or not further 

relief is or could be sought.”  28 U.S.C. § 2201(a).  The phrase “case of actual controversy” in 

the Act “refers to the type of ‘Cases’ and ‘Controversies’ that are justiciable under Article III of 

the United States Constitution.”  Columbian Fin. Corp. v. Bancinsure, Inc., 650 F.3d 1372, 1376 

(10th Cir. 2011) (citations and additional quotations omitted).  In considering whether there is an 

Article III case or controversy in the declaratory-judgment context, “[t]he question comes down 

to ‘whether the facts alleged, under all the circumstances, show that there is a substantial 

controversy, between parties having adverse legal interests, of sufficient immediacy and reality 

to warrant the issuance of a declaratory judgment.’”  Id. (citation and emphasis omitted); see also 
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Consumer Data Indus. Ass’n v. King, 678 F.3d 898, 906 (10th Cir. 2012) (“To satisfy the ‘case 

or controversy’ requirement, a request for declaratory relief must settle ‘some dispute which 

affects the behavior of the defendant toward the plaintiff.’” (citation omitted)).   

 The Tribe’s motion to dismiss also appears to contend the issues raised in the 

Counterclaim are not ripe.  (Mot. to Dismiss at 9-10.)  The ripeness doctrine “aims to prevent 

courts ‘from entangling themselves in abstract disagreements’ by avoiding ‘premature 

adjudication.’”  Awad v. Ziriax, 670 F.3d 1111, 1124 (10th Cir. 2012) (citation omitted).  The 

ripeness inquiry focuses on “‘whether the harm asserted has matured sufficiently to warrant 

judicial intervention.’”  Id. (citation omitted).  “‘Ripeness reflects constitutional considerations 

that implicate Article III limitations on judicial power, as well as prudential reasons for refusing 

to exercise jurisdiction.’”  Id.  “‘[I]f a threatened injury is sufficiently “imminent” to establish 

standing, the constitutional requirements of the ripeness doctrine will necessarily be satisfied.’”  

Id. (citations omitted); see also id. at 1120 (explaining injury is “imminent” when it is “not 

conjectural or hypothetical”).  Prudential ripeness is analyzed by “‘examining both the fitness of 

the issues raised . . . for judicial review and the hardship to the parties from withholding 

review.’”  Id. at 1124 (citation omitted).  Concerning “fitness,” courts focus on “‘whether 

determination of the merits turns upon strictly legal issues or requires facts that may not yet be 

sufficiently developed.’”  Id. (citation omitted).  Concerning “hardship,” courts “ask ‘whether the 

challenged action creates a direct and immediate dilemma for the parties.’”  Id. at 1125 (citation 

omitted). 
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  2. Roadways Issue 

 First, the Tribe asserts there is no case or controversy because the Tribe is not claiming or 

exercising exclusive criminal jurisdiction over roadways inside the Reservation’s boundaries.  

(Mot. to Dismiss at 10.)  But based on the Tribe’s own Complaint, written demands, and 

conduct, this argument fails to demonstrate either that there is no case or controversy or that this 

issue is not ripe for decision. 

 As set forth in detail above in the Responses to the Statements of Fact, the Tribe’s own 

Complaint alleges that the Defendants’ act of patrolling within the Reservation is itself a 

violation of the prior Ute decisions.  The Complaint states, “Defendants regularly and 

intentionally send their law enforcement agents onto tribally owned Reservation lands, to take 

action which is inconsistent with the land’s reservation status,” including “routine police 

patrolling on land owned by the United States in trust for the Tribe or a member of the Tribe.”  

(Compl. ¶ 22 (emphasis added).)    

 In addition to this clear statement in its own Complaint, the Tribe has also repeatedly 

asserted that it (and/or it and the federal government) has exclusive jurisdiction over roadways 

within the Reservation and Indian Country in its demand letters to the County ordering it to stop 

patrolling.  For example, as outlined above, all three of the Tribe’s letters to the County clearly 

assert that the Tribe (and federal government) has exclusive jurisdiction and that the State and 

County Defendants do not: 

• “State officers do not possess criminal jurisdiction over highways or roads running 
through reservation lands or alternatively lands meeting the definition of Indian County.”  
(Dkt. 222-1 at 4 (emphasis added).)   
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• “There have been ongoing problems with the Uintah County Sherriff patrolling and 
setting up checkpoints on [Whiterocks Road], on areas of exclusive Tribal and Federal 
Jurisdiction.”  (Id. at 8 (emphasis added).)   
 

• “[B]ased on the plain language of 18 U.S.C.A. § 1151 and current case law, State and 
County officers do not possess criminal jurisdiction over highways or roads running 
through reservation lands or alternatively lands meeting the definition of Indian 
county.”  (Id. at 12 (emphasis added).)   
 

The Tribe cannot disclaim or ignore its own clear assertions of authority, and repeated demands 

that the State and County Defendants stop patrolling on roads and rights-of-way within the 

Reservation and Indian Country, in order to now claim that there is no case or controversy 

between the parties or that this issue is not ripe.  To the contrary, as the County has pleaded in its 

Counterclaim, there is such an “actual controversy,” in that “the facts alleged, under all the 

circumstances, show that there is a substantial controversy, between parties having adverse legal 

interests, of sufficient immediacy and reality to warrant the issuance of a declaratory judgment.”  

Columbian Fin. Corp., 650 F.3d at 1376 (citation omitted).  Further, the injury alleged is 

imminent as opposed to hypothetical, a determination on the merits would not require facts that 

may have not yet be sufficiently developed, and the Tribe’s actions, which are in direct conflict 

with the County’s need to patrol in order to maintain law and order, “creates a direct and 

immediate dilemma for the parties.”  Awad, 670 F.3d at 1125.  Nor has the Tribe argued 

otherwise. 

 Moreover, even if the Tribe’s case and controversy and ripeness arguments were valid, 

which they are not, they are also irrelevant now that the County has filed its Amended 

Counterclaim.  The Amended Counterclaim not only includes the Tribe’s repeated assertions of 

exclusive jurisdiction and demands that the State and County Defendants stop their patrols, but 

also provides other examples of the Tribe’s assertion and exercise of its jurisdiction and its 
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attempts to prevent the State and County Defendants from exercising their jurisdiction.  For 

example, the Amended Counterclaim alleges that tribal officers have ordered State and County 

law enforcement officers to stop patrolling and conducting radar surveillance on state and county 

roads within the Reservation and/or Indian Country as well as interfered with search and rescue 

operations.  (Am. Countercl. ¶¶ 36-45.)  It further alleges that tribal officers have also conducted 

stops, issued citations, and confiscated property of non-tribal members within the Reservation 

and/or Indian Country.  (Id. ¶¶ 96-98.)  Finally, it alleges that non-tribal members have paid fines 

to Ute Tribal Court.  (Id.)  Thus, based on the Tribe’s Complaint, its own assertions of authority 

and demands, and the new allegations in the Amended Counterclaim, this issue presents an 

actual controversy that is ripe for the Court’s consideration.  The Tribe’s motion to dismiss 

should be denied on this basis. 

  3. Tribal Court Orders 

 The Tribe also asserts there is no case or controversy and/or the issue is not ripe because 

the Counterclaim “fails to identify any orders issued by the Ute Tribal Court that violate federal 

law.”  (Mot. to Dismiss at 10.)  The County has had a difficult time understanding this argument, 

as the Tribe provides no analysis in support of its assertion.  To the extent that the Tribe believes 

that the Counterclaim did not include enough specificity, the Counterclaim satisfies Rule 

8(a)(2)’s requirement of a short and plain statement of the claim showing an entitlement to relief, 

as it provides the Tribe with “‘fair notice of what the . . .  claim is and the grounds upon which it 

rests.’”  Burnett, 706 F.3d at 1235 (citation omitted).   Specifically, the County has pleaded that 

upon information and belief, the Tribe has provided financial assistance to those who were filing 

claims against County officials in an attempt to interfere with County business, and that the 
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Tribe, through its court system, participates in the harassment and interference.  The County also 

named some of the officials who have been sued in tribal court.  (See Countercl., Dkt. 162, 

¶¶ 12-16.)  On a motion to dismiss, the Court must “accept as true all well-pleaded factual 

allegations” in the counterclaim and “view them in a light most favorable” to the County.  

Burnett, 706 F.3d at 1235.  The fact that the Tribe may have disbarred certain individuals after 

the County filed its Counterclaim is irrelevant to whether this issue is ripe or presents a case or 

controversy.  This is particularly true where this situation could be repeated, such as having the 

Tribe assist others in filing claims against County officials.  As such, this argument does nothing 

to demonstrate that any of the claims in the Counterclaim should be dismissed. 

  4. UTERO Ordinance 

 Finally, the Tribe asserts there is no case or controversy and/or the issue is not ripe 

because “the enactment of UTERO Ordinance does not violate federal law and does not exceed 

the Tribe’s civil regulatory authority.”  (Mot. to Dismiss at 10.)  The Tribe’s argument is 

apparently based on its assertion that a Bureau of Indian Affairs official has reviewed the 

Ordinance and has approved it “subject to additional technical and legal review by the DOI’s 

regional office.”  (Id. at 5.)  The Tribe seems to be asserting that because the Ordinance has 

received conditional approval from a federal official, it cannot be the subject of a legal challenge.  

Unsurprisingly, the Tribe does not cite any authority in support of this novel assertion, which 

would apparently be a clear violation of the separation of powers doctrine, among others.   

 Moreover, the UTERO Ordinance as it is enacted, and applied, illegally regulates non-

tribal members who are not doing business with the Tribe.  Such illegal regulation exceeds the 

Tribe’s limited authority and jurisdiction.  See Montana v. United States, 450 U.S. 544 (1981). 
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 Nor does the Tribe explain why this fact would demonstrate (1) there is no case or 

controversy or (2) the issue is not ripe.  Finally, such an argument does not belong in a motion to 

dismiss, where the Court must “accept as true all well-pleaded factual allegations” in the 

counterclaim and “view them in a light most favorable” to the County.  Burnett, 706 F.3d at 

1235.  Accordingly, the Tribe’s argument in no way supports its motion to dismiss. 

 B. Standing 

 The Tribe next asserts the Counterclaim should be dismissed because the County lacks 

standing, both constitutional and prudential, to assert its claims.  (Mot. to Dismiss at 10.)  This 

argument also lacks merit. 

  1. Constitutional Standing 

 To satisfy constitutional standing requirements, a party must satisfy three requirements.  

First, it must show it has suffered an “injury in fact” that is “concrete and particularized” and 

“actual or imminent, not conjectural or hypothetical.”  S. Utah Wilderness Alliance v. Palma, 

707 F.3d 1143, 1153 (10th Cir. 2013) (citation and quotations omitted).  In addition, the injury 

must be “fairly traceable to the challenged action of the defendant.”  Id. (citation and quotations 

omitted).  Finally, the party must show that “it is likely, as opposed to merely speculative, that 

the injury will be redressed by a favorable decision.”  Id. (citation and quotations omitted). 

“When evaluating a plaintiff’s standing at the stage of a motion to dismiss on the pleadings, ‘. . . 

courts must accept as true all material allegations of the complaint, and must construe the 

complaint in favor of the complaining party.’”  Id. at 1152 (citation omitted).  In addition, “[a]t 

the pleading stage, ‘general factual allegations of injury resulting from the defendant’s conduct 

may suffice, for on a motion to dismiss we presum[e] that general allegations embrace those 
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specific facts that are necessary to support the claim.’”  Id. (citations and additional quotations 

omitted).  Further, “[w]here, as here, the original complaint has been superceded by an amended 

complaint, we examine ‘the amended complaint in assessing a plaintiff’s claims, including the 

allegations in support of standing.’”  Id. (citation omitted).3 

   a. Injury-in-Fact 

 All three claims in the County’s Counterclaim meet the injury-in-fact requirement, in that 

they allege injuries that are both “concrete and particularized” and “actual or imminent.”  Id. at 

1153.  Regarding the Tribe’s interference with County business by suing County officers in 

Tribal Court, the County has been injured, and continues to be injured, by these lawsuits, in ways 

that are both “concrete and particularized” and “actual or imminent.”  Specifically, the County 

has alleged these suits are based on the County’s officers performing their official duties and are 

intended to harass these officials and interfere with their performance of official duties.  

(Countercl. ¶¶ 12-13, 18.)  If the County’s employees are unable to perform their official 

obligations, including, as alleged, its judges, its County Clerk-Auditor, and its Community 

Development Director, this directly injures the County’s ability to conduct its business and 

protect the safety and welfare of its citizens.  The County has also alleged that the Tribe, through 

its court system, participates in this harassment against the County’s officials, which has injured 

the County, and seeks declaratory and injunctive relief holding that the Ute Tribal Courts do not 

have jurisdiction over County officials in the performance of their official duties.  (Id. ¶¶ 14-18.)  

As such, the County has alleged a sufficient injury-in-fact. 
                                                 
3 The Tribe summarily asserts, “Uintah County has not suffered any injury-in-fact.  Nor does 
Uintah County face the threat of any actual imminent harm.”  (Mot. to Dismiss at 12.)  The Tribe 
does not provide any other analysis or argument.  The County will nevertheless address each of 
its three counterclaims as applied to each of the three standing requirements.  
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 Regarding the issue of jurisdiction over roads and rights-of-way, the County has a 

“concrete and particularized” and “actual or imminent” injury based on the Tribe’s demands that 

the County stop patrolling and its assertion of exclusive jurisdiction.  It is the County’s 

obligation to protect the safety and welfare of its citizens and to maintain peace and order within 

the County, and it has alleged that it can and should patrol state and county roads within the 

County, including pulling over those who are speeding or intoxicated.  (Id. ¶ 36.)  The County 

has alleged that the Tribe has repeatedly demanded that the County stop its patrols in the 

Reservation and Indian County.  (Id. ¶¶ 22-27.)  It has also alleged that the Tribe has threatened 

to take action against County businesses and individuals if the County did not accept the Tribe’s 

illegal assertion of exclusive criminal and regulatory jurisdiction.  (Id. ¶ 23.)  In addition, in its 

Amended Counterclaim, the County has alleged that the Tribe has taken actions to further 

interfere with and injure the County’s obligation and ability to maintain the peace and order in 

the County and protect the safety of its citizens, including by actively interfering with County 

officers who are patrolling or conducting radar surveillance on state and county roads and with 

search and rescue operations in the County.  (See Am. Countercl. ¶¶ 42-45.)  These allegations 

demonstrate an injury-in-fact. 

 Finally, concerning the Tribe’s unlawful exercise of civil and regulatory authority, the 

County has adequately alleged an injury that is “concrete and particularized” and “actual or 

imminent.”  First, the County has alleged it was a party to the three agreements, including the 

Disclaimer, that were entered into in order to resolve the 1975 litigation.  (Countercl. ¶¶ 44-46.)  

The County has alleged that in the Disclaimer, the Tribe expressly disclaimed all of its civil and 

regulatory authority over lands owned by non-members of the Tribe in Indian Country, in 
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exchange for agreements with the County and others to refer misdemeanor arrests of Tribe 

members on non-Indian lands to Tribal Court.  (Id. ¶ 46.)  The fact the Tribe has now claimed to 

terminate the Disclaimer and has begun to exercise civil and regulatory jurisdiction over non-

member County citizens is a breach of the agreement with the County, which was necessary to 

and incorporated in the 2000 resolution of the 1975 litigation.  This has created a “concrete and 

particularized” and “actual or imminent” injury for both the County itself and its duties to protect 

its citizens and the businesses that operate in the County, several of which have been damaged 

by the Tribe’s enforcement of its UTERO Ordinance outside of the Tribe’s lawful jurisdiction 

and in breach of the Disclaimer.  (Id. ¶¶ 48-67.)  These allegations demonstrate an injury-in-fact. 

   b. Traceability 

 The claims in the County’s Counterclaim also meet the traceability element.  “‘The 

element of traceability requires the plaintiff to show that the defendant is responsible for the 

injury, rather than some other party not before the court.’”  Palma, 707 F.3d at 1153 (citation 

omitted).   

 First, the Counterclaim alleges that the Tribe has provided financial support for, and 

otherwise assisted in, the lawsuits against County officials in tribal court.  (Countercl. ¶¶ 12-13.)  

Thus, the County has adequately asserted the Tribe, and not some other party, is responsible for 

the County’s injury. 

 Second, the Counterclaim alleges that the Tribe has asserted that it, not the State and 

County Defendants, has exclusive jurisdiction over state and county roads in the Reservation and 

Indian County, and has repeatedly demanded that the County stop patrolling in these areas.  (Id. 
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¶ 22.)  As such, the Counterclaim adequately alleges the Tribe is the cause of the County’s 

injury. 

 Third, the Counterclaim alleges that the Tribe, and not some other party, has exceeded 

the scope of its permissible civil and regulatory jurisdiction.  (Id. ¶¶ 48-66.)  Thus, the 

traceability element is met with regard to this claim as well. 

   c. Redressability 

 The Counterclaim also meets the redressability requirement.  “‘[T]he requirement of 

redressability ensures that the injury can likely be ameliorated by a favorable decision.’”  Palma, 

707 F.3d at 1153 (citation omitted).  This is true for all three claims.  

 First, with a favorable decision from this Court, the injury to the County caused by the 

Tribe’s support of unlawful lawsuits against County officials would cease as the Tribe would no 

longer be able to financially support and encourage such lawsuits.  While this would not 

absolutely guarantee that such a lawsuit would never again occur, the lack of the Tribe’s support 

and assistance would significantly help to end the practice, which is sufficient to meet the 

redressability element:  “The Supreme Court has rejected interpretations of the rule that demand 

complete redressability, stressing that a plaintiff need show only that a favorable decision would 

redress ‘an injury,’ not ‘every injury.’”  Consumer Data Indus. Ass’n, 678 F.3d at 903 (holding 

redressability element was met; “Indeed, even if [plaintiff]’s members would not be out of the 

woods, a favorable decision would relieve their problem ‘to some extent,’ which is all the law 

requires.”). 

 Second, a favorable decision from this Court declaring that the County has jurisdiction to 

patrol state and county roads within the Reservation and Indian County and enjoining the Tribe 
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from preventing the County from doing so would redress the County’s injury with respect to the 

roads claim alleged in the Counterclaim.   

 Finally, a favorable decision from this Court declaring that the Tribe’s civil and 

regulatory jurisdiction is limited to its members and that the Tribe had exceeded its jurisdiction 

with respect to the UTERO Ordinance would redress the County’s injury with respect to the 

Tribe’s illegal acts in breaching the Disclaimer and unlawfully extending its jurisdiction to 

County citizens and businesses.  

  2. Prudential Standing 

 Prudential standing “encompasses ‘the general prohibition on a litigant’s raising another 

person’s legal rights, the rule barring adjudication of generalized grievances more appropriately 

addressed in the representative branches, and the requirement that a plaintiff’s complaint fall 

within the zone of interests protected by the law invoked.’”  Elk Grove Unified Sch. Dist. v. 

Newdow, 542 U.S. 1, 12 (2004) (citation omitted).  Here, the Tribe argues the County cannot 

meet the first element, arguing “Uintah County cannot base its claim to relief on the legal rights 

or interests of individuals residing in, or businesses transacting business in, Uintah County.”  

(Mot. to Dismiss at 13.)   

 The Tribe’s argument is incorrect and should be rejected because the allegations in the 

Counterclaim and the Amended Counterclaim make clear that the County is enforcing its own 

legal rights and thus has prudential standing.  Regarding the County’s first claim, the County has 

alleged that the Tribe’s actions in suing County officials has interfered with the County’s ability 

to conduct its official business.  As to its second claim, the County has alleged that the Tribe’s 

actions have interfered with the County’s ability and obligation to maintain peace and order 
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within the County and the safety of its citizens.  And as to its third claim, the County has alleged 

that (1) the Tribe’s attempted termination of the Disclaimer was a breach of the three agreements 

that comprised the reason for the settlement of the 1975 litigation, (2) the Disclaimer was 

incorporated into the judicial termination of this lawsuit, and (3) the County was a party to these 

agreements and judicial resolution.  The County also has alleged it has been injured by the 

Tribe’s illegal acts in breaching the Disclaimer and unlawfully extending its jurisdiction to 

County citizens and businesses, which have negatively impacted the County.4  

                                                 
4 Even if the Court were to find the County did not have prudential standing on any of the claims 
asserted in its Counterclaim or Amended Counterclaim, the County nevertheless would have 
third-party standing to assert those claims.  “Under the doctrine of ‘third-party’ or ‘jus tertii’ 
standing, Plaintiffs may assert the rights of others not before the court if they can ‘make two 
additional showings.’”  Aid for Women v. Foulston, 441 F.3d 1101, 1111 (10th Cir. 2006).  
“First, Plaintiffs must show that ‘the party asserting the right has a close relationship with the 
person who possesses the right,’” and second, “Plaintiffs must show that ‘there is a hindrance to 
the possessor’s ability to protect his own interests.’”  Id. at 1111-12 (citations and additional 
quotations omitted).   

Here, the County satisfies the first requirement of a close relationship, where the inquiry 
concerns whether the County “‘can reasonably be expected to properly frame the issues and 
present them with the necessary adversarial zeal.’”  Id. at 1113 (citation omitted).  It is beyond 
dispute that the County has an obligation to protect the safety and welfare of its citizens, 
including their right to have the County protect their physical safety, property interests, and 
ability to conduct business.  See id. (holding plaintiffs satisfied the “close relationship” element 
where their interests “align[ed] with those of their minor patients, such that they can provide 
proper representation of those rights”). 

The County also satisfies the second requirement, which is “‘a hindrance or inability of 
the third party to pursue his or her own claims.’”  Id. (citation omitted).  Here, the County has 
alleged in its Counterclaim and Amended Counterclaim that County citizens have been stopped, 
cited, and had property confiscated by tribal officers and have paid fines to tribal court.  (Am. 
Countercl. ¶¶ 96-98.)  It is unlikely that these individuals would seek to bring a lawsuit against 
the Tribe for such isolated incidents, or that they are even aware that their rights had been 
violated by the Tribe’s actions.  Even if they were so inclined, individual citizens would likely 
have difficulty in litigating against the Tribe due to the Tribe’s general sovereign immunity and 
the corresponding inability to recover money damages.  Likewise, County citizens and 
businesses are wary of coming forward due to legitimate fears that they will face retaliation from 
the Tribe.  In fact, in a recent radio advertisement broadcast throughout the County, one of the 
Tribe’s Business Committee members warned County businesses that they should not cooperate 
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 C. Sovereign Immunity 

 The Tribe also argues the Counterclaim should be dismissed because the Tribe has 

sovereign immunity.  (Mot. to Dismiss at 13.)  The Tribe’s argument fails for several reasons. 

  1. Contractual Waivers of Immunity 

 First, the Tribe has expressly waived its sovereign immunity.  Specifically, in each of the 

three agreements signed by the Tribe, all of which were expressly incorporated into this Court’s 

order dismissing this litigation,5 the Tribe waived its sovereign immunity.  First, the Disclaimer 

of Civil/Regulatory Authority, attached hereto as Exhibit B, provides, “Original jurisdiction to 

hear and decide any dispute or litigation arising under or as a result of this Disclaimer shall be in 

the United States District Court of the District of Utah.”  (Id. at 3.)  Second, the Cooperative 

Agreement to Refer Tribal Members Charged with Misdemeanor Offenses to Tribal Court for 

Prosecution, attached hereto as Exhibit C, provides, “Original jurisdiction to hear and decide any 

dispute or litigation arising under or as a result of this Agreement shall be in the United States 

District Court of the District of Utah.”  (Id. at 10.)  The Cooperative Agreement for Mutual 

Assistance in Law Enforcement, attached hereto as Exhibit D, contains the same language.  (See 

id. at 11.)  It is well settled that once a tribe has contractually consented to jurisdiction in a 

particular court, it has waived its immunity.  See, e.g., C&L Enters. v. Citizen Band Potawatomi 

Tribe of Okla., 532 U.S. 411, 420 (2001) (holding tribe had agreed in contract to dispute 

                                                                                                                                                             
with County officials.  (See Radio Message Transcript, attached as Exhibit A.)  For all of these 
reasons, County citizens and businesses are hindered or otherwise unable to pursue their own 
claims against the Tribe, and thus the County has third-party standing to assert their claims. 
5 All three agreements are attached to the Court’s Stipulated Order found at Dkt. 96, and all three 
were then incorporated into this Court’s stipulated Order dated March 28, 2000, found at Dkt. 
145.   
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resolution procedures that including enforcement in Oklahoma state courts, and thus had waived 

its sovereign immunity).  

 As set forth above, all three of these agreements were expressly incorporated into this 

Court’s Order dismissing this case with prejudice.  The Order specifically stated that “questions 

of jurisdiction on the various categories of land within the original boundaries of the Uintah and 

Ouray Reservation have been determined by the decisions of the United States Supreme Court 

and the Tenth Circuit Court of Appeals, as modified by the agreements between the parties, 

which are referred to above and are appended hereto.”  (Dkt. 145 (emphasis added).)  

Significantly, the claims now raised by the County fall within these waivers of immunity.  The 

issue of jurisdiction over county and state roads and rights of way, and the issue of civil and 

regulatory jurisdiction, were addressed in the three agreements and made a part of this Court’s 

Order.  Likewise, the County’s claims concerning the Tribe’s participation in tribal suits against 

County officials and its other efforts to expand its civil and regulatory jurisdiction, including the 

UTERO Ordinance, are in clear violation of Disclaimer.  In fact, the Tribe expressly waived its 

sovereign immunity in the UTERO Ordinance:  “The Tribe hereby agrees to waive its sovereign 

immunity for the sole and limited purpose of enforcement of the terms of this Ordinance.  This 

waiver is expressly limited to injunctive and/or declaratory relief with respect to the enforcement 

of this Ordinance and does not include monetary damages.”  (UTERO Ordinance § 13.3, Dkt. 

162-3 p.25.)  Therefore, the County’s counterclaims fall within the Tribe’s express waivers of its 

sovereign immunity. 
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  2. The Tribe does not have sovereign immunity because the claims in the 
Counterclaim are recoupment actions falling within the scope of the 
Tribe’s Complaint. 

 
 The Tribe’s sovereign immunity argument also fails because the Tribe has waived its 

immunity by filing suit and the County’s counterclaims sound in recoupment.  “[W]hen a tribe 

files suit it waives its immunity as to counterclaims of the defendant that sound in recoupment.”  

Berrey v. Asarco Inc., 439 F.3d 636, 643 (10th Cir. 2006).  “The waiver of sovereign immunity 

is predicated on the rationale that ‘recoupment is in the nature of a defense arising out of some 

feature of the transaction upon which the [sovereign’s] action is grounded.’”  Id. (citation 

omitted).  “Claims in recoupment arise out of the same transaction or occurrence, seek the same 

kind of relief as the plaintiff, and do not seek an amount in excess of that sought by the plaintiff.”  

Id.  Here, all of the claims asserted in the Counterclaim sound in recoupment. 

   a. The County’s Counterclaims arise from the same transaction or 
occurrence. 

 
 First, the County’s counterclaims arise from the same transaction or occurrence as the 

Tribe’s claims.  “Counterclaims arise from the same transaction or occurrence if they are 

compulsory counterclaims under Rule 13(a) of the Federal Rules of Civil Procedure.”  Id. at 645.  

A counterclaim is compulsory if (1) the issues of fact and law raised in the claim and 

counterclaim are largely the same, (2) res judicata would bar a subsequent suit on the defendant’s 

claim, (3) the same evidence supports or refutes the principal claim and the counterclaim, and 

(4) there is a logical relationship between the claim and counterclaim.  See id.   

 The Tribe’s Complaint alleges that the Defendants (including the County) have violated 

prior court decisions concerning the parties’ respective jurisdictions and that the Defendants 

“regularly and intentionally send their law enforcement agents onto tribally owned Reservation 
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lands, to take action which is inconsistent with the land’s reservation status,” including “routine 

police patrolling on land owned by the United States in trust for the Tribe or a member of the 

Tribe.”  (Compl. ¶ 22.)  It also complains about Defendants’ actions in stopping tribal members 

for alleged violations of state law and detaining, searching, and arresting tribal members “for 

matters which are outside the scope of state jurisdiction under the holdings from the 1975 suit.”  

(Id.)  The Tribe also complains about Defendants’ actions in bringing criminal actions against 

tribal members in state court.  (Id. ¶ 29.)  These allegations concern issues of fact and law, and 

involve the same evidence, as those raised in the County’s counterclaims, specifically, the issue 

of which entities have jurisdiction over roads and rights-of-way in Reservations and Indian 

Country, the issue of the Tribe assisting with suits against County officials, and the Tribe’s 

exercise of jurisdiction outside of the scope of the agreements that settled the Ute litigation and 

that are otherwise inconsistent with the Tribe’s jurisdiction under federal and state law.  Because 

the County’s claims qualify as compulsory counterclaims, they are considered to arise from the 

same transaction or occurrence as the Tribe’s claims for purposes of recoupment.  See Berrey, 

439 F.3d at 643. 

 The County’s counterclaims also meet the other two recoupment factors.  Both the 

Complaint and the Counterclaim seek “the same kind of relief,” id., in that they both are actions 

for injunctive and declaratory relief.  And the final factor, for the counterclaim to not seek “an 

amount in excess of that sought by the plaintiff,” id., is inapplicable here because neither party is 

seeking money damages.  Therefore, because the County’s counterclaims properly sound in 

recoupment, the Tribe’s sovereign immunity is waived for purposes of the County’s 

counterclaims.  See id. at 643; see also Rupp v. Omaha Indian Tribe, 45 F.3d 1241, 1245 (8th 
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Cir. 1995) (“By requesting equitable relief, the Tribe consented to the district court exercising its 

equitable discretion to resolve the status of the disputed lands.  To hold that the district court 

could exercise its discretion to quiet title in favor of the plaintiff (the Tribe) but not the defendant 

(Rupp and Henderson) would be anomalous and contrary to the court’s broad equitable 

powers.”). 

  3. The Tribe does not have sovereign immunity because the Amended 
Counterclaim seeks relief against tribal officials. 

 
 The Tribe also lacks sovereign immunity in this litigation because of the Ex parte Young 

doctrine.  In that case, “the Supreme Court carved out an exception to Eleventh Amendment 

immunity for suits against state officials seeking to enjoin alleged ongoing violations of federal 

law.”  Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 1154 (10th Cir. 2011) (citing Ex parte 

Young, 209 U.S. 123 (1908)).  “The Ex parte Young exception proceeds on the fiction that an 

action against a state official seeking only prospective injunctive relief is not an action against 

the state and, as a result, is not subject to the doctrine of sovereign immunity.”  Id.  Ex parte 

Young has been recognized by the Tenth Circuit (and other circuits) as an exemption to tribal 

sovereign immunity.  See id.  Furthermore, the Tenth Circuit has held that the Ex parte Young 

doctrine may be applied to “enjoin a violation of federal common law,” including the “unlawful 

exercise of tribal court jurisdiction.”  Id. at 1155.  In fact, the court in Crowe explained “there is 

an established ‘federal right to be protected against the unlawful exercise of Tribal Court judicial 

power,’” id. at 1156 (citation omitted), and the same analysis would logically apply to other 

unlawful exercises of tribal jurisdiction. 

 Here, in the Amended Counterclaim, not only has the County named all of the members 

of the Tribe’s Business Committee in their official capacities, but it also has named all of the 
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tribal judges.  (Am. Countercl. ¶¶ 8-15, 18.)  Further, the Amended Counterclaim alleges that 

Tribe and the tribal court have unlawfully exercised criminal, civil, and regulatory jurisdiction, 

(see id. ¶¶ 1, 20, 27, 37, 39, 41-46, 58, 66-69, 78-90, 94, 96-101), and that such actions constitute 

violations of federal common law, (see id. ¶¶ 68, 71, 74, 78, 80, 87, 90, 100).  As such, under the 

Tenth Circuit’s holding in Crowe, the Tribe does not have sovereign immunity as against the 

County’s counterclaims, all of which seek prospective, injunctive relief.   

 D. The Counterclaim states a claim upon which relief may be granted. 

 The Tribe’s final argument—that the County’s Counterclaim fails to state a claim upon 

which relief may be granted—is limited to three sentences of analysis.  First, the Tribe argues 

that the Counterclaim “does not allege a single instance in which the Ute Tribe has illegally 

exercised criminal jurisdiction over a non-Indian individual.”  (Mot. to Dismiss at 15.)  This 

argument fails for numerous reasons, many of which have been previously addressed above.   

 At the outset, no such allegation is necessary.  Instead, the Counterclaim was based on 

the Tribe’s repeated demands for the County to stop patrolling on state and county roads and its 

assertion of exclusive jurisdiction (with the federal government) over these roads; in other words, 

the Counterclaim is based on the state’s exercise of jurisdiction, and the Tribe’s attempts to 

prevent this exercise, not on the Tribe’s exercise of jurisdiction over non-Indians.  Further, the 

Counterclaim does not need to include specific allegations to satisfy Rule 8(a)(2).  Instead, the 

County need only allege a short and plain statement of its claim showing an entitlement to relief 

that provides the Tribe with “fair notice of what the . . .  claim is and the grounds upon which it 

rests.”  Burnett, 706 F.3d at 1235.  And finally, as outlined above, the Amended Counterclaim 

Case 2:75-cv-00408-BSJ   Document 249   Filed 06/19/13   Page 29 of 32



30 
 

does contain allegations of specific instances in which the Tribe’s officers have illegally 

exercised jurisdiction over non-tribal members.  As such, this argument is without merit. 

 Next, the Tribe contends the Counterclaim does not “cite a single instance in which the 

Tribe’s tribal court has entered an order against a non-Indian in excess of the Tribal Court’s 

jurisdiction.”  (Mot. to Dismiss at 16.)  This vague argument likewise misconstrues what the 

County has alleged in its Counterclaim, because such an allegation is not necessary for any of the 

County’s claims, as well as ignores the requirements of Rule 8(a)(2) for notice pleading.  In 

addition, the Amended Counterclaim does include such allegations.  Accordingly, this argument 

is without merit as well. 

 Finally, the Tribe argues that the County “cannot, with a straight face, argue that 

enactment of the UTERO Ordinance exceeds the Tribe’s civil regulatory authority based on the 

violation of a non-existent limitation on the Tribe’s civil regulatory authority, i.e., the Disclaimer 

of Civil/Regulatory Authority that was lawfully terminated in 2011.”  (Id.)  This argument also 

has no merit.  First, contrary to the Tribe’s characterization, the Counterclaim was not only based 

on the Disclaimer, but was also based on the County’s allegation that the Tribe was asserting 

civil and regulatory jurisdiction over non-members in violation of federal and state law.  

(Countercl. ¶¶ 49, 59.)  Thus, the validity of the Disclaimer does not alter this allegation.  

Moreover, the UTERO Ordinance as it is enacted, and applied, illegally regulates non-tribal 

members who are not doing business with the Tribe.  Such illegal regulation exceeds the Tribe’s 

limited authority and jurisdiction.  See Montana v. United States, 450 U.S. 544 (1981).  Further, 

the Disclaimer was expressly incorporated into this Court’s 2000 Order dismissing this litigation, 

making it questionable as to whether the Tribe could validly terminate it.  Finally, the Disclaimer 
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served as the consideration for the other two agreements incorporated into the 2000 Order and 

for the settlement of the 1975 litigation.  As such, this assertion does nothing to support the 

Tribe’s Motion to Dismiss. 

CONCLUSION 

 Based on the foregoing, the County respectfully requests that the Court deny the Tribe’s 

Motion to Dismiss. 

DATED this 19th day of June, 2013. 

     G. Mark Thomas  
     UINTAH COUNTY ATTORNEY 
     Jonathan A. Stearmer 
     CHIEF DEPUTY UINTAH COUNTY ATTORNEY—CIVIL 

 

RAY QUINNEY & NEBEKER P.C. 

 
/s/ E. Blaine Rawson      
E. Blaine Rawson 
John W. Mackay  
Jacquelyn D. Rogers 

 
Attorneys for Uintah County 
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